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.  EQUITY  CASES 


ARGUED  AND  DETERMINED 


IN 


THE    SUPREME    COURT 


or 


NORTH  CAROLINA. 


DECEMBER  TERM,   1845. 


JOHN  WAGSTAFF  m.  CHARLES  SMITH.* 

A  teiuut  in  common  in  potioMion  ii  prolaetad  hy  ih«  Statate  of  limitationn 
from  an  neeount  to  hi*  co-tenant,  of  the  ronta  and  profita  rteeivod  moro 
than  throe  yean  before  the  commencement  of  a  suit. 

Intereat  shall  only  be  allowed  from  the  time  of  an  actaal  demand  or  from  tho 
commencement  of  the  init,  if  no  previona  demand  hat  been  made. 

The  eaae  of  Wmgataf  ▼.  Smiik,  9  Dot.  Eq.  Rep.  5S64,  Ofvmiled. 

This  was  a  petition  to  re-hear  a  decree  made  in  this 
Court  between  the  same  parties,  at  December  term,  1832» 
2  Dev.  Eq.  264.  The  Bill  was  for  an  account  of  the  is- 
sues and  profits  of  land,  of  which  the  plaintifi*  and  defen- 
dant were  tenants  in  common,  the  defendant  having^  had 
the  actual  occupation.  The  defence  was  the  Statute  of 
Limitations.  The  Bill  was  filed  in  Granville  Court  of 
Equity,  in  February,  1829,  and  a  partition  had  been  made 
of  the  land  held  in  conunon,  in  November,  1826. 


opinion  was  delivered  at  December  Term,  1833,  but  baa  not  befora 
bMn  pnbliihed.    It  la  now  reported  at  the  nqneet  of  tho  Court. 
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Nash  and  Dcveretix^  for  the  plaintiff. 
Badger^  for  the  defendant. 

Gaston,  J.  This  case  has  been  re-heard  upon  the  pe- 
tition of  the  defendant,  and  the  Court  is  of  opinion,  that 
there  is  error  in  the  decretal  order  in  this,  that  it  de- 
clared the  plaintiff  entitled  to  an  account  of  rents  and 
profits  for  more  than  three  years  before  the  filing  of  his 
bill.  A  legal  demand,  prosecuted  in  a  Court  of  Equity, 
is  barred  by  the  same  length  of  time,  as  constitutes  a 
statutory  bar  at  law.  Upon  legal  titles  and  legal  de- 
mands, a  Court  of  £quity  is  bound  by  the  statute  of 
limitations.  The  claim  in  this  case  is  one  purely  legal. 
The  plaintiff  demands  an  account  from  the  defendant, 
with  whom  he  had  been  tenant  in  common  of  a  tract  of 
land,  of  the  plaintiff's  share  of  rents  and  profits  of  the 
common  property,  the  whole  of  which  were  retained  by 
the  defendant  to  his  sole  use.  At  conunon  law,  a  tenant 
in  common,  unless  where  he  had  made  his  companion 
bailiff,  could  not  have  an  action  of  account,  but  by  the 
statute  4th  Anne,  ch.  16,  it  was  enacted,  that  an  action  of 
account  may  be  maintained  by  one  tenant  in  common 
against  the  other,  as  bailiff ^  for  receiving  more  than  his 
share.  It  was  doubted  by  the  plaintiff's  counsel,  in  the 
argument,  whether  this  statute  was  in  force  here — ^but 
we  see  no  foundation  for  that  doubt.  It  is  avowedly  an 
*^  Act  for  the  amendment  of  the  law  and  the  better  ad- 
vancement of  justice,"  and  one  of  those  statutes  for  the 
amendment  of  the  law  repeatedly  recognised  as  in  force 
by  our  Colonial  Legislature,  and  so  declared  in  the  Act 
of  1777,  the  Court  law.  It  is  by  this  statute,  that  at  this 
day  payment  is  a  good  plea  to  an  action  of  debt  on  a  sin- 
gle bill,  or  in  debt,  or  a  scire  facias  on  &•  judgment ;  and 
that  payment  of  principal  and  interesi^  ^^^»  after  the  day 
of  payment,  may  be  pleaded  to  deKf  ot^  ^^^^  yfii^d  a  con- 
dition or  defeazanee. 

The  bill  being  then  a  mere  siiK  kt  ^^^  "^^  action  of 
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account,  whatever  time  would  be  the  bar  at  law,  bars 
the  account  here.  Our  Act  of  limitations  declares,  that 
all  actions  oPaccount  rendered  shall  be  brought  within 
three  years  next  after  the  cause  of  such  action  or  suit, 
and  not  after ^  except  such  accounts  as  concern  the  trade 
of  merchandise  between  merchant  and  merchant,  and 
their  factors  or  servants.  This  demand  is  not  within  the 
exception,  but  is  within  the  enactment,  and  the  enquiry 
is,  Tvhen  did  the  cause  of  action  arise.  It  has  been  ar- 
gued, that  the  cause  of  action  did  not  arise  until  after 
the  relation  of  tenants  in  common  had  ceased  between 
the  parties,  or  until  after  a  demand  and  refusal  to  ac- 
count ;  for  that,  during  all  that  time,  there  was  no  with- 
holding by  one,  of  what  the  other  was  entitled  to  receive. 
We  believe  that  this  is  a  mistake.  The  receipt  of  the 
entire  profits  by  one  tenant  in  common,  as  such,  is  in- 
deed no  ouster  of  his  companion-— it  affects  not  the  pos- 
session of  the  land — ^but  it  imposes  on  him,  who  receives, 
an  immediate  accountability  to  the  other,  for  the  part  of 
the  profits  to  which  he  is  entitled.  The  enactment  of  the 
statute,  that  **  actions  of  account  may  be  maintained  by 
one  joint  tenant  or  tenant  in  common,  his  executors  and 
administrators  against  the  others,  as  bailiff,  for  receiving 
more  than  his  share,  and  against  the  executors  and  ad- 
ministrators of  such,"  is  decisive,  that  the  action  lies 
while  the  relation  of  a  common  holding  continues,  and 
consequently  that  the  cause  of  action  may  arise  before 
the  severance  of  that  connection.  It  is  sufBcient  in  a 
declaration,  after  setting  forth  the  holding  as  tenants  in 
common,  and  the  receipt  of  the  whole  rents,  issues,  and 
profits,  by  the  defendant,  and  the  obligation  of  the  de- 
fendant to  render  an  account  to  the  plaintiff  of  his  share 
thereof,  to  aver  as  a  breach  that  such  account  had  not 
been  rendered,  HIthough  the  defendant  **  had  been  often 
required  so  to  do.'*  Sec  decL  in  3d  Wilson^  73,  74.  Now 
it  is  a  settled  principle  in  pleading,  that,  where  the  cause 
of  action  does  not  arise  until  after  a  demand  made,  a  spe- 
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cial  demand  must  be  stated,  and  the  general  allegation  of 
•*  saepius  requisUus,"  or  often  required,  will  not  answer. 
The  approved  form  of  pleading  the  statute  of  limitations 
in  this  action  is,  that  the  defendant  did  not  receive  the 
profits  "at  any  time  within  six  years  (with  us  three 
years,)  before  the  suing  out  of  the  original  writ  by  the 
plaintiff*"  which  could  not  be  good  unless  such  receipt 
did  impose  an  immediate  accountability.  The  many  de- 
cisions in  equity,  where,  professing  to  act  in  analogy  to 
the  statute,  the  Courts  refuse  to  carry  an  account  of  rents 
and  profits  further  back  than  to  six  years  before  the  filing 
of  the  bill,  are  strong  indications  that  the  action  of  ac- 
count rendered  could  not  be  sustained  for  rents  antecedent- 
ly received.  The  eocception  in  the  statute,  of  accounts  be- 
tween merchant  and  merchant,  would  have  been  unne- 
cessary, if,  in  all  cases  of  confidential  dealings,  the  statute 
did  not  conunence  until  the  connection  had  ceased,  or  a 
demand  of  account  refused.  All  the  evils  intended  to  be 
remedied  by  the  enactment — such  as  the  loss  of  vouchers 
or  other  proofs  in  discharge — ^would  be  left  in  full  opera- 
tion, if  time  bad  no  effect  to  cure  them.  Where  one  of 
two  tenants  in  common  takes  the  whole  of  the  annual 
issues  to  himself,  we  hold  that  his  companion  has,  there- 
upon, a  right  to  an  account  for  his  share — and  that  the 
statute  of  limitations  will  bar  the  assertion  of  this  right, 
unless  it  be  made  within  the  time  declared  by  the  statute. 
It  is,  however,  farther  insisted  on  the  part  of  the  plain- 
tifi*,  that  he  had  a  right  to  the  entire  account  demanded, 
because  the  defendant  had,  within  three  years  before  the 
filing  of  this  bill,  promised  and  undertaken  to  render  such 
an  account.  We  have  met  with  no  authority  to  shew, 
and  on  principle  we  are  not  disposed  to  believe,  that  a 
promise  will  take  any  action  out  of  the  operation  of  the 
Statute  of  limitations,  but  an  action  founded  on  promises 
— the  action  of  assumpsit.  See,  A' Court  v.  Cross,  11  E. 
C.  L.  Rep.  124.  Governor  v.  Hnnrd/ian,  4  Hawks  44. 
Morrison  v.  Morrison,  3  Dcv.  402.     If  the  assertion  of  the 
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present  claim  had  been  postponed  in  consequence  of  an 
agreement  founded  upon  that  promise,  so  as  to  make  out 
a  case  o(  frauds  and  thereby  raise  for  the  plaintiff  an 
equity  to  the  account,  to  which,  but  for  the  success  of  the 
fraud,  he  would  have  asserted  his  legal  title,  then  the 
part  of  the  decretal  order  complained  of  might  be  unob- 
jectionable. But  we  deem  it  unnecessary  to  enquire  very 
particularly  into  the  effect  of  such  a  promise,  because 
none  such  is  proved  in  this  case.  To  the  allegations  in 
the  bill  of  a  promise  and  of  the  facts  from  which  it  could 
be  inferred,  the  defendant  has  returned  an  explicit^  full 
and  positive  denial  on  his  oath.  The  only  witness,  whose 
testimony  may  be  said  t4>  conflict  with  this  denial,  is  Da- 
vid J.  Young.  He  states,  that  at  the  time  of  the  division 
in  December,  1826,  he,  as  the  agent  of  the  plaintiff,  pro- 
posed to  the  defendant  to  leave  all  matters  in  dispute  be- 
tween them  to  reference,  and  that,  among  other  things, 
the  balance  of  rents  of  the  plaintiff^s  share  in  the  land 
was  expressly  stated — ^that  the  defendant  agreed  to  the  pro- 
posal and  "  mentioned  something  of  the  ierms** — ^that  the  wit- 
ness, as  agent  of  the  plaintiff,  understood  such  an  agree- 
ment to  be  made,  and  believes  that  the  defendant  so  under- 
stood it ;  soon  afterwards,  the  witness  called  on  the  defen- 
dant for  the  purpose  of  entering  into  bonds  and  choosing 
arbitrators,  when  the  defendant  said  he  would  not  leave 
it  to  arbitration ;  that  the  improvements,  which  he  had 
made,  were  more  than  equal  to  the  rents,  and  that  he 
would  not  give  up  the  land  to  the  plaintiff.  Three  other 
witnesses  present  on  the  same  occasion  have  been  exam- 
ined, one  of  whom  (EUickson)  represents  that  there  was 
a  long  debate^  which  we  understand  as  meaning  an  angry 
controversy,  between  the  defendant  and  Young,  and  that 
he  thinks  the  conclusion  was  to  leave  the  matters  in  con- 
troversy (but  does  not  state  what  tliese  were)  to  arbritra- 
tion.  The  other  two,  Jones  and  Amis,  express  their  be- 
lief that  no  agreement  took  place,  and  say  that  they  un- 
derstood the  proposition  of  Mr.  Young  not  to  extend  to  the 
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rents,  but  only  to  the  land  claimed  Tor  the  plaintiff.  We 
do  not  hold  ourselves  justified  upon  this  testimony,  in 
opposition  to  the  defendant's  answer,  to  pronounce  that 
lint/  agreement  to  refer  was  made,  much  less  that  there 
was  a  well  understood  agreement  to  refer  the  question  of 
rents — and  still  less  an  agreement  to  leave  to  the  arbritra- 
tors  the  iiicre  question  of  the  amount  due,  thereby  distinctly 
admitting  an  existing  liabiliti/^  and  amounting  to  a.  promise 
to  account  for  the  excess  received. 

The  exceptions  filed  by  the  defendant  to  the  commis- 
sioner's report,  have  also  been  heard  and  argued.  The 
two  first  exceptions  are  in  substance  a  repetition  of  the 
objection  taken  to  the  decretal  order  upon  the  re-hearing, 
and  for  the  reasons  above  stated  are  sustained  and  al- 
lowed. The  last  exception  objects  to  interest  upon  the 
rents.  This  is  sustained  as  to  the  interest  accrued  before 
the  filing  of  the  bill,  and  overruled  as  to  that  accrued 
since.  We  are  governed  in  this  by  analogy  to  the  rule, 
which  prevails  at  law  on  a  promise  to  pay  money  on 
demand.  A  previfeus  request  is  not  necessary  to  the 
bringing  of  the  action — but  interest  will  not  be  allowed 
for  detention  of  the  money,  until  after  a  demand  or  suit 
instituted. 

The  account  which  has  been  taken  is  to  be  reformed 
pursuantly  to  this  opinion,  and  the  complainant  is  to  have 
a  decree  for  the  balance  with  costs. 

Per  Curiam.  Decree  accordingly. 
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Tb«  specific  execution  of  marriage  articles,  and  the  reformatioa  of  settle- 
uieats  executed  aAer  marriage,  because  of  their  not  cenformiug  to  articles 
entered  into  before  marriage,  are  among  the  ordinary  subjects  of  Equity 
jurisdiction. 

Parol  agreements,  in  consideration  of  marriage,  entered  into  before  our 
sUtttte  of  1819,  Rev.  St.  cb.  50,  sec.  8,  are  valid,  and  will  be  en- 
forced in  Equity.  • 

This  case,  after  being  set  for  hearing,  was  transmitted 
from  Franklin  Court  of  Equity  to  this  Court,  at  June 
Term,  1837. 

The  plaintiff  is  the  widow,  and  the  defendant  the  ad- 
ministrator, of  the  late  William  Dunn,  and  the  bill  is 
brought  for  the  correction  of  an  error  in  a  marriage  set- 
tlement, executed  by  the  deceased,  for  the  benefit  of  the 
plaintiff.  The  case  made  in  the  bill  is,  that,  previous  to 
the  intermarriage  of  the  plaintiff  with  the  deceased,  and 
during  the  treaty  for  the  said  marriage,  it  was  agreed 
between  them,  that  a  settlement  should  be  made  of  all 
the  slaves  then  belonging  to  the  plaintiff,  upon  trust  for 
her,  should  she  survive  her  husband,  and  for  him,  should 
he  survive  the  plaintiff ;  and  it  was  e^Cpressly  agreed  and 
contracted  by  the  deceased,  in  consideration  of  such  in- 
tended marriage,  that  a  proper  deed  should  be  executed, 
so  as  to  convey  the  legal  estate  in  the  said  slaves  upon 
the  trusts  aforesaid]  that  the  marriage  contemplated 
took  effect,  (several  years  before  the  year  1819,)  but  that 
from  the  confidence,  which  the  plaintiff  reposed  in  the 
promises  of  the  deceased,  the  hurry  and  bustle  of  the 
wedding  preparations,  and  the  want  of  friends  of  the 
plaintiff,  skilled  in  business,  to  cause  the  proper  deed  to 
be  prepared,  none  such  was  executed,  nor  even  any  writ- 
ten articles  drawn  up  previous  to  the  marriage ;  that, 
some  years  afterwards,  the  plaintiff's  husband,  intending 
in  good  faith  to  carry  out  into  execution  the  agreement 

*Th«  opinion  in  tbii  easo  was  delivertd  at  Joao  Term,  1837,  bat  baa  not 
hontofore  boon  reported. 
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SO  made,  caused  an  instrument  to  be  draughted,  whereby 
he  was  to  convey  unto  certain  trustees,  the  slaves  afore- 
said, upon  the  trusts  aforesaid,  and  in  the  belief  that  the 
instrument,  draughted  in  pursuance  of  these  instructions, 
fully  corresponded  therewith,  he  duly  executed  the  same  ; 
that,  recently,  her  husband  had  died,  and  the  defendant 
had  administered  on  his  estate ;  that,  after  her  husband's 
death,  it  was  discovered,  that,  through  some  inadvertence 
of  the  draughtsman,  two  of  the  negroes  intended  to  be 
included  in  the  deed,  Polidore  and  Caroline,  were  omitted, 
and  that  in  consequence  of  this  omission,  the  defendant 
claimed  to  hold,  and  did  hold,  these  two  negroes,  as  a 
part  of  the  estate  of  his  intestate. 

Badger^  for  the  plaintiff. 
£.  Hall,  for  the  defendant. 

Gaston,  J.  The  specific  execution  of  marriage  arti- 
cles, and  the  reformation  of  settlements  executed  after 
marriage,  because  of  their  not  conforming  to  articles 
entered  into  before  marriage^  are  among  the  ordinary 
subjects  of  equity  jurisdiction.  Parol  agreements  in  con- 
sideration of  marriage  are  within  the  statute  of  29th 
Charles  2nd,  and,  therefore,  in  the  English  Courts,  they 
are  not  executed,  nor  do  they  constitute  a  ground  for  cor- 
recting settlements  actually  made.  But  for  that  statute, 
such  agreements,  clearly  established,  would  have  the  same 
claims  to  be  enforced,  as  if  they  h^d  been  manifested  by 
writing.  The  reason  of  this  provision  in  the  statute  was 
to  prevent  those  unguarded  expressions  of  gallantry  and 
improvident  promises  thoughtlessly  made,  or  artfully  pro- 
cured during  courtship,  being  j)6n>er^e(2  into  deliberate  and 
solemn  engagements,  conferring  a  right  to  compel  perfor- 
mance. When  the  alleged  agreement  in  this  case  was 
made,  we  had  no  statute  denying  efficacy  to  it,  unless  reduc- 
ed to  writing.  The  only  difference,  therefore,  which  we  can 
regard  as  existing  between  such  an  agreement  by  parol, 
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and  one  in  writing,  is  a  difference  in  the  degree  of  proof 
necessary  to  establish  it.  As  an  agreement,  peculiarly 
liable  to  misapprehension  and  misrepresentation,  it  calls 
for  the  greatest  caution  in  the  consideration  of  the  evi- 
dence, by  which  it  is  sought  to  be  made  out.  In  the 
present  case,  the  extrinsic  proofs  are  as  full,  clear,  and 
satisfactory,  as  could  have  been  desired,  and  the  instru- 
ment itself  furnishes  no  slight  testimony  of  the  alleged 
mistake,  for,  after  conveying  to  the  trustees  seven  ne- 
groes, by  name,  it  proceeds  to  declare  the  trusts  with  re- 
spect to  **  the  nine  negroes  aforesaid/' 

There  is  no  contest  here  with  creditors  or  purchaserSt 
but  it  is  one  wholly  between  the  widow  and  the  adminis- 
trator of  the  deceased. 

The  Court  is  of  opinion,  that  she  is  entitled  to  have  the 
mistake  in  the  settlement  corrected,  as  prayed  for  in  her 
bill. 

Feb  Curiam.  Decree  accordingly. 


WADE  H.  JOHNSTON  &  AL.  vs,  ANTHONY  M.  JOHNSTON  &  AL. 


D«TiMa  of  real  mUU,  by  a  parent  to  a  child,  are  not  to  be  broogbt  into 
boteh-pot  with  land  not  dispoeed  of  by  the  will,  hot  the  land  deicended  ia 
to  be  divided,  aa  if  that  were  the  whole  real  estate,  of  wbidi  the  peiwllt 
bad  ever  been  eeiied. 

The  caie  of  Norwood  ▼.  Branch,  2  No.  Ca.  Law  Rep.  598  oremilld.  The 
caee  of  Broion  v.  Brown,  3  Ired.  E(^  309,  approred. 

This  cause  was  transmitted  from  the  Court  of  Ei)uity 
of  Warren  County,  at  the  Fall  Term,  1845,  to  the  Su- 
preme Court. 

The  following  case  appeared  from  the  pleadings.  In 
the  year  1843,  Sterling  Johnston  died,  leaving  a  will, 
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executed  some  time  before,  in  which  he  devised  to  oae  of 
his  sons,  John  P.  Johnston,  a  tract  of  land  containing 
800  acres.    He  devised  also  to  his  six  children,  by  his  last 
marriage,  all  the  residue  of  his  property,  to  be  equally 
divided  between  them  and  their  heirs,  share  and  share 
alike.    The  testator  owned  two  tracts  of  land,  one  con- 
taining 2500  acres,  and  the  other  700  acres,  which  form- 
ed a  part  of  the  residue.    One  of  the  six  children  who 
were  the  devisees  of  the  residue,  and  who  was  named 
Francis  M.  Johnston,  died  before  the  testator,  without 
issue.    The  testator  left  also  some  other  children  by  a 
former  marriage,  and  the  issue  of  others,  who  had  died 
before  him ;  for  whom  he  did  not  make  any  provision  in 
real  estate,  either  during  his  life  or  by  his  will.    The  bill 
was  filed  by  the  five  siurviving  children  of  the  testator 
by  his  last  marriage,  agsdnst  his  other  children  and  the 
grand-children,  and  prayed,  in  the  first  place,  that  parti- 
tion of  the  two  tracts  of  land,  cli^vised  in  the  residuary 
clause,  might  be  made,  so  as  to  allot  to  each  of  the  peti- 
tioners one  equal  sixth  part  in  severalty ;  and,  in  the 
second  place,  that  the  remaining  equal  sixth  part,  which 
had  been  devised  to  Francis  M.  Johnston  and  lapsed  by 
his  death,  should  be  sold  and  partition  of  the  proceeds 
thereof  be  made  equally  between  the  petitioners  and  all 
the  other  children  of  the  testator  or  their  issue,  as  the 
heirs  at  law  of  the  testator.    The  diecree  for  partition 
was  accordingly  made,  and  the  share  that  would  have 
gone  to  Francis  M .  Johnston,  had  he  lived,  was  sold,  and 
the  master  made  his  report,  whiph  was  confirmed ;  and 
the  cause  was  then  removed  to  this  Court,  and  was 
brought  on  upon  a  motion  for  further  directions  as  to  the 
division  of  the  money  arising  from  the  sale  of  the  one- 
sixth  part  of  the  land,  of  which  the  testator  died  in- 
testate. 

Saunders^  for  the  plaintiffs. 
Whitaker,  for  the  defendants. 
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RuPFiN,  C.  J.    The  sole  question  is,  whether,  in  the  di- 
vision of  this  fund,  which  is  considered  real  estate,  the 
8on,  John  P.  Johnston,  and  the  children  of  the  last  mar- 
riage, who  are  the  petitioners,  are  to  be  admitted  to 
shares  without  accounting  for  the  value  of  the  lands, 
which  those  persons  take  by  the  devises  in  the  wilL    The 
point,  then,  is  precisely  that  decided  in  Norwood  v.  Branchy 
3  No.  Ca.  Law  Repos.  598.    As  ^as,  mentioned  by  my 
brother  Daniel,  in  Brown  v.  Brown^  2  Ired.  Eq.  300,  the 
profession  has  never  been  satisfied  with  that  decision, 
and  it  is  known  that  several,  if  not  all  of  the  Judges  who 
made  it,  afterwards  disapproved  of  it     The  opinion 
given  sets  out  with  the  observation,  that  the  great  ob- 
ject of  the  acts  of  descents,  1784  and  1705,  is  to  make 
the  estates  of  children,  entitled  to  the  inheritance,  as 
nearly  equal  as  possible.    But  surely  that  intention  is  not 
more  clearly  to  be  collected  from  those  acts,  which  re- 
spect the  division  of  real  estate  descended,  than  it  is 
from  the  aet  of  distributions  of  personal  estate,  1766, 
and  the  English  act  of  22  and  23,  Gar.  2,  from  which 
ours  is  copied.    Sir  Josbph  Jekyl  said,  that  such  equality 
of  provision  for  children  was  the  end  and  intent  of  the 
statute.    Yet  from  the  beginning,  it  was  held,  that  land 
devised  or  legacies  bequeathed,  vrere  not  advancements, 
to  be  brought  into  hotch-pot  in  the  distribution  of  a  sur- 
plus undisposed  of  by  the  ancestor's  will.    Indeed,  each 
of  the  acts  particularly  expresses  that  intent,  and  in  the 
very  same  words :  "  as  shall  make  the  estate  of  all  the 
children  to  be  equal,  as  near  as  can  be  estimated."  That, 
therefore,  can  afibrd  no  reason  for  a  difference  of  con- 
struction.   Chief  Jcbtice  Tayix)r  then  mentions,  tnat  the 
use  of  the  term  ^  settle"  in  the  act  of  1784,  and  that  of 
^  life-time"  in  the  act  of  Car^  2,  and  our  act  of  1766,  au- 
thorises the  different  interpretations  there  adopted.    And 
this  is  the  whole  ground  of  the  opinion.    Now,  that  is 
entirely  a  mistake,  as  it  seems  to  us.    For  it  will  be  seen 
that  the  acts  of  distribution  use  both  the  words  ^  settle" 
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and ''  life-time/'  applying  the  former  to  advancements  in 
land,  and  the  latter  to  portions.  The  words  are»  **  one- 
third  part  of  the  surplus  to  the  wife  of  the  intestate,  and 
all  the  rest  by  equal  portions  to  and  among  the  children 
of  such  person  dying  intestate*  other  than  such  child  or 
children,  (uot  being  heirs  at  law)  who  shall  have  any  es- 
tate by  the  settlement  of  the  intestate,  or  shall  be  advanced 
by  the  intestate  in  his  life-time  by  portion  or  portions, 
equal,  Ac.**  The  construction  plainly  is,  that  if  a  child 
has  a  ''settled  estate,''  equal  to  a  share  of  the  other  chil* 
dren  in  the  distribution,  or  has  ''  a  portion  advanced  in 
the  life-time''  of  the  intestate,  equal  to  a  share,  such  child 
shall  have  no  more.  So  that  if  the  reasoning  of  Norwood 
V.  Branch  had  been  applied  to  the  statute  of  distributions, 
it  would  have  produced  this  result ;  that  gifts  of  real  es- 
tate in  the  will  would,  as  a  settlement,  exclude  the  devisee 
from  any  part  of  the  sm^lus  of  personalty,  not  disposed  of 
by  the  will,  while  a  legacy  in  the  same  will  would  not 
exclude.  But  the  true  ground,  on  which,  under  the  stat- 
utes of  distribution,  settlements  or  advancements  were 
not  to  be  brought  into  hotch-pot,  when  there  was  a  will, 
is,  that  the  language  of  the  acts  and  their  purpose,  points 
only  to  an  "  intestate."  Walton  v.  Walton,  14  Yes.  324. 
Brawn  v.  Broum^  2  Ired.  £q.  309.  The  Legislature  in. 
tended  an  inequality  between  children,  when  the  parent 
did  not  himself  produce  an  inequality.  Therefore,  when 
the  parent  dies  intestate,  the  act  operates.  But,  when  he 
disposes  of  his  own  estate  by  will,  the  law  does  not  inter- 
fere ;  and,  if  he  disposes  of  part  only,  the  law  does  not 
interfere  with  his  dispositions,  as  far  as  he  has  made  them 
by  his  will,  but  suffers  that  inequality  to  stand  and  divides 
the  residue  equally.  Suppose  a  father  to  have  two  sons, 
and  to  the  elder  he  devises  land  worth  £1000,  and  to  the 
younger  land  worth  £5D0  and  personalty  worth  £500,  and 
leaves  personalty  undisposed  of  to  the  value  of  £1000. 
It  could  not  be  possible  the  Legislature  meant,  that  the 
second  son  should  have  all  the  land  descended,  making 
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his  share  of  the  realty  £1000*  as  well  as  his  brother's,  and 
then  that  they  should  divide  the  £1000  personalty  equally, 
as  it  is  admitted^  notwithstanding  his  legacy  of  £500, 
they  must  do  in  respect  of  the  personalty.  So,  the  very 
giving  to  one  son,  by  the  will,  more  than  to  another,  shews, 
that  the  parent,  for  reasons  satisfactory  to  his  own  mind, 
intended  a  greater  bounty  to  the  one  than  the  other ;  and 
that  intention  the  law  did  not  mean  to  counteract.  It  di- 
rects an  equality,  because  it  presumes  the  parent  would 
naturally  wish  it.  But  here  the  parent  creates  the  ine- 
quality by  his  own  will,  and  the  law  never  intended  to 
thwart  him.  The  rule,  therefore,  was  not  founded  so 
much  on  "'life- time*'  as  "  intestate  ;"  the  latter  shewing, 
that  the  subject  within  the  purview  of  the  act  was  the 
estate  of  a  man,  who  had  not  undertaken  to  divide  his 
estate  among  his  children,  but  had  left  the  whole  matter 
to  the  law  to  regulate.  Now,  the  act  of  1784,  in  like 
manner,  in  respect  to  descents  to  children,  expressly  uses 
the  word  "  intestate" — ^saying,  "  when  any  person,  having 
any  right  to  any  estate  or  inheritance  of  land  in  fee  sim- 
ple, and  such  person  shall  die  intestatej  his  or  her  estate 
shall  descend  to  all  the  sons,  &c.  other  than  such  son  as 
shall  have  lands  settled  on  him  in  fee  simple,"  &c.  There 
seems,  therefore,  to  have  been  no  distinction  between  the 
statute  of  descents  and  the  statute  of  distributions  in  this 
respect.  We  are  not  aware,  that  the  question  has  ever 
come  directly  before  the  Court  since.  If  it  had  come  be- 
fore the  Judges,  who  adopted  it,  we  are  almost  sure,  from 
what  we  know,  that  they  would  have  corrected  the  con- 
struction. But  whether  the  present  Court  would  have 
felt  the  same  liberty  of  action  is  more  doubtful,  as  it  is 
better,  perhaps,  to  leave  it  to  the  Legislature  to  enact  a 
new  law,  as  they  may  deem  fit,  rather  than  produce  that 
uncertainty  which  arises  from  conflicting  judicial  decis- 
ions. And  we  believe  that  the  Court  would  have  ad- 
hered to  Norwood  v.  Branch,  if  the  Legislature  had  not, 
by  recent  enactments,  plainly  given   us  to    understand, 
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what  is  deemed  by  that  body  the  proper  principle  appli* 
cable  to  Much  cases.    By  the  Act  of  1844,  c.  51,  the  real 
and  personal  estates  of  parents  are  made  one  fund  in  res- 
pect to  advancements,  and  it  is  expressly  confined  to  cases 
where  *'  any  person  shall  die  intestate^  who  in  his  or  her 
life-time  advanced  to  any  child  personal  property/'  and 
**  when  any  person  shall  die  intestate  seized  and  possessed 
of  any  real  estate,  who  had  in  his  or  her  life-time  settled  any 
real  estate  on  any  child."    It  is  thus  seen,  that  the  Legisla- 
ture thou<^ht  it  right  to  refer  the  settlement  of  land  to  the 
life-time  of  the  intestate  parent,  as  well  as  the  advance- 
ment of  a  portion ;  <and,  we  think,  it  cannot  be  doubted  that 
it  was  always  so  intended.    This  removes  every  difficulty ; 
l^causc  we  cannot  suppose  the  Legislature  meant,  that 
gifts  of  land  by  will,  or  in  the  life-time  of  a  parent  not 
dying  intestate,  should  not  exclude  from  the  surplus  of 
personalty,  when  there  is  a  partial  intestacy,  but  should 
exclude  from  the  undevised  realty,  when  at  the  same  time 
it  is  not  so  vice  versa — ^that  is  to  say,  that  gifts  of  person- 
alty by  the  will,  or  in  the  testator's  life-time,  would  not 
exclude  the  donee  from  sharing  in  the  land.     We  cannot 
thus  suppose,  because  the  act  of  1844  puts  the  two  kinds 
of  estate,  real  and  personal,  on  precisely  the  same  foot- 
ing in  words,  and  must  have  meant  that  they  should  bo 
so  in  fact.     We  think,  therefore,  that  devises  by  a  parent 
to  a  child  are  not  to  be  brought  into  hotch-pot  with  land 
not  dis])osed  of  by  the  will,  but  thd  land  descended  is  to 
be  divided,  as  if  that  were  tlie  whole  real  estate  of  which 
the  parent  had  ever  been  seised*    There  must  be  a  de- 
cree accordingly. 

Per  Curiam.  Decreed  accordingly. 
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JOHN  cox,  EXECUTOR  OF  MARY  BISSELL  vs.  WILLIAM  J. 

H.  B.  WILLIAMS  &  AL. 

A  bcqvMt  of  SIsTM  to  tho  Amoricaii  Colonaation  Society  m  a  valid  bequMt 

under  the  lairs  of  tkit  State. 
The  eaaeo  of  Haywood  t.  Craveut  3  No.  Ca.  Law  Rep.  557,  Cameron  w. 

Commiaoumem  of  RaUigh,  1  Ired.  Eq.  436,  and  T%nnp»on  t.  Newlin,  3 

Ind.  Eq.  338,  eitod  and  approved. 

Cause  removed  from  the  Court  of  Equity  of  Chowan 
County. 

The  case  presented  by  the  pleadings  is  this :  Mar}' 
Bisselly  by  her  will,  made  the  following  dispositions :  *'  I 
direct  that  my  servant  women,  Molly  and  Maria,  Mq^ria's 
two  children,  named  Mary  and  John,  and  three  other 
children,  Nancy,  Priscilla  and  Lucy,  all  of  whom  are  my 
property,  be  made  over  to  the  American  Colonization  So- 
ciety, or  to  any  individual  authorised  by  the  American 
Colonization  Society  to  receive  them,  on  condition  that 
said  Sociel^y  will  engage  to  send  them  to  either  of  its 
Colonies  in  Africa ;  and  that  the  said  Society  may  be  at 
no  expense  in  sending  them  as  directed,  I  wish  two  va- 
cant lots  belonging  to  me  in  the  town  of  Edenton,  to  be 
sold  to  defray  their  expenses,  and  certain  other  monies 
also  to  be  appropriated  to  their  use,  as  is  hereafter  di- 
rected." In  a  subsequent  clause,  there  is  the  following 
IHt> vision :  ^  If  there  should  be  any  balance  after  the  set- 
tlement of  my  estate,  agreeably  to  the  tenor  of  this  will, 
I  direct  that-it  be  all  paid  over  to  the  American  Coloni- 
zation Society,  for  the  exclusive  use  of  the  sen^ants  to  be 
sent  by  them  to  Africa." 

The  bill  is  filed  by  the  executor,  against  the  next  of  kin 
of  the  testatrix  and  the  American  Colonization  Society, 
and  states  the  plaintifi'^s  readiness  to  deliver  the  slaves, 
and  pay  over  the  residue  of  the  estate  to  either  the  next 
of  kin  or  the.Society,  whichever  may  be  entitled  to  the 
8^me,  and  prays  the  Court  to  put  a  construction  on  the 
will,  and  declare  who  is  entitled  to  the  slaves  and  fund : 
The  Colonization  Society  having  offered  to  accept  the 
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slaves  and  transport  them  to  one  of  their  Colonies  in 
Africa,  there  to  be  free  persons,  and  also  the  pecuniary 
fund,  in  order  to  defray  the  expenses,  and,  as  to  any  sur- 
plus thereof,  in  trust  for  the  slaves  themselves,  when 
freed  from  the  state  of  servitude  ;  and  insisting  on  their 
right  thereto,  for  those  purposes :  And  the  next  of  kin*  on 
the  other  hand,  insisting  that  the  provision. for  emancipa- 
tion is  against  law,  and  the  gift  to  the  Society  for  that 
purpose  is  void. 

The  several  defendants  answered,  and  the  cause  was 
set  for  hearing  on  the  bill  and  answers,  and  transferred 
to.thisCourt  for  hearing.  The  answer  of  the  American 
Colonization  Society  states  that  the  Society  has  been  duly 
incorporated  by  two  acts  of  the  General  Assembly  of  Ma« 
ryiand,  with  power  and  capacity  to  receive  gifts  and  be- 
quests of  slaves  for  the  purpose  of  transporting  them,  with 
their  own  consent,  to  Africa,  where  several  colonies  of 
free  persons  of  colour  have  been  established,  under  the 
auspices  of  the  Society ;  and  also  with  power  and  capa- 
city to  take  gifts  or  bequests  of  money  and  Other  things 
needful  to  defray  the  expenses  of  transportation  and  to 
provide  for  the  comfort  of  the  colonists  in  Africa.  And 
the  answer  further  states,  that  the  Society  has  been  duly 
organized  and  has  accepted  the  charter.  The  answer  also 
engages,  if  the  bequests  to  the  Society  should  be  held 
good,  to  remove  the  slaves,  with  their  own  consent,  as 
soon  as  practicable,  from  this  State  to  one  of  the  said 
colonies  in  Africa,  and  thereby  bestow  on  them  emanci- 
pation. 

No  counsel  for  the  plaintiff. 

A.  Moore^  for  the  next  of  kin. 

Iredellt  for  the  American  Colonization  Society. 

RtTFFiN,  C.  J.  There  can  be  no  question,  that  a  bequest 
of  slaves  for  the  purpose,  or  upon  trust,  to  send  them  to 
another  country,  there  to  become  and  remain  free,  i^ 
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valid.  There  is  no  ground,  upon  which  the  validity  of 
such  a  beqaest  can  be  doubted.  In  the  nature  of  things, 
the  owner  of  a  slave  may  renounce  his  ownership,  and 
the  slave  will  thereby  be  manumitted,  and  that  natural 
right  continues,  until  restrained  by  positive  statutes.  It 
was,  indeed,. early  found  in  this  State,  as  in  most  of  the 
others,  in  which  there  is  slavery,  that  the  third  class  of 
free  negroes  was  burdensome  as  a  charge  on  the  commu- 
nity, andvfrom  its  general  characteristics  of  idleness  and 
dishonesty,  a  conmion  nuisance.  Hence  the  legislative 
policy,  with  us,  was  opposed  to  emancipation^  and  restrict- 
ed  it  to  a  particular  mode  and  upon  a  special  oonsiderar 
tion — ^which  was  by  license  of  the  Court  and  for  merito- 
rious services.  But  that  was  purely  a  regulation  of  police, 
and  for  the  promotion  of  the  security  and  quiet  of  the 
people  of  this  State.  It  soipg ht  only  to  guard  against 
evils  arisiug  from  free  negroes  residing  here.  Except 
for  that  purpose  of  policy,  it  was  not  intended  to  impose 
any  restriction  on  tiie  natural  right  of  an  owner  to  free 
his  slaves.  Emancipation  was  not  {Hrohibited  for  the 
sake  merely  of  keeping  persons  in  servitude  in  this  State, 
and  increasing  the  number  of  slaves,  for  the  law  never 
restrained^  their  exportation,  either  for  the  purpose  of 
servitude  abroad,  or  for  that  of  emancipation  there.  On 
the  contrary,  all  our  legislative  regulations  had  a  refer* 
ence  exclusively  to  emancipation,  within  our  limits,  of 
slaves,  who  were  intended  to  remain  here.  That  was 
the  ground  of  decision  in  the  leading  case  of  Haywood  v. 
Craven^  2  No.  Ca.  Law  Repos.  557,  and  all  the  subsequent 
cases  ;  in  not  one  of  which  did  the  deed  or  will  direct 
that  the  emancipation  should  take  effect  abroad.  It  never 
has  been  disputed^  that  the  owner  could  send  his  slaves 
away  and  emancipate  them,  where  it  was  lawful  f<»r  free 
men  to  live.  This  State  laid  no  claim  at  any  time  to  hold 
them  here  for  the  sake  of  their  perpetual  bondage.  So 
far  from  it,  by  a  modem  statute,  1630,  c.  9,  the  poli^  is 
avowed  of  encouraging  emancipation,  upon  the  sole  con- 
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dition,  that  the  people  freed  shall  not  disturb  or  be  charge- 
able to  us,  but  keep  out  of  our  borders.  And  in  Camef-oti 
V.  Commissioners  of  Raleigh^  1  Ired.  £q.  436,  and  in  Thomp- 
son V.  Newlin^  3  Ired.  Eq.  338,  the  distinction  is  expressly 
stated  between  a  trust  to  remove  slaves  abroad,  to  be 
emancipated,  and  one  to  have  them  emancipated  here  or 
to  hold  them  in  a  state  of  qualified  servitude,  nominally 
as  the  property  of  the  trustee,  but  reaUy  for  the  benefit  of 
the  slaves  themselves — ^holding  the  former  trust  lawful, 
but  the  latter  unlawful.  And  the  former  case  establishes, 
that  money  given  for  the  removal  of  the  slaves  to  Africa, 
and  their  preferment  there,  is  a  good  charity,  under  the 
common  law  and  our  statute. 

The  trust  in  this  case  must  therefore  be  declared  valid ; 
and  the  Colonization  Society  authorised  to  receive  the 
slaves,  and  the  surplus  of  tlie  estate,  (after  paying  the 
costs  of  this  suit,)  for  the  purpose  of  removing  them  to 
Africa,  as  directed  in  the  will.  This  direction,  however, 
is  necessarily  dependent  on  a  fact,  to  be  ascertained  by 
an  enquiry ;  which  is,  whether  the  negroes,  .who  are 
adults,  are  willing  to  go  to  Africa  or  not.  This  fact 
must  be  ascertained,  that  it  may  be  seen  whether  the 
Society  has  capacity  to  acquire  the  negroes,  or  remove 
them,  which,  according  to  the  terms  of  the  charter,  de- 
pends on  the  consent  of  the  negroes  themselves.  Indeed* 
we  are  not  sure  that  it  would  be  proper  to  send  them 
abroad  against  their  will,  even  if  there  were  no  such  re- 
striction in  the  charter  of  the  Society — since,  if  a  slave 
has  capacity  to  accept  emancipation,  it  would  seem  that 
he  must  have  the  powjpr  also  of  refusing  it,  wl^en  the  of- 
fer of  his  owner  is  upon  the  condition  of  his  leaving  the 
country,  and  when  he  is  not  compelled  by  law.  But, 
however  that  may  be,  the  gift  being  here  to  a  corpora- 
tion, with  an  express  limitation  on  its  capacities,  it  must 
lie  considered  that  the  testatrix  knew  that,  and  the  dis« 
pos^on  be  construed,  as  if  the  provision  of  the  will  re- 
quired their  consent — at  least,  that  of  such  of  them  as 


DECEMBER  TERM»  1845.  19 


Whit«  o.  UniTeraity. 


arc  of  years^  of  discretion.  For  those  who  are  under, 
say  the  age  of  fourteen — ^their  parents  may  elect.  If 
any  adult  should  refuse  to  go,  those  refusing  must,  of  ne- 
cessity, be  sold,  and  the  proceeds  will  go  into  the  residue 
for  the  benefit  of  those  who  will  go— according  to  the  last 
clause  of  the  will,  which  excludes  the  next  of  kin  alto- 
gether, unless  all  the  slaves  should  refuse  to  go. 

If  any  of  the  children  hfive  no  parents,  or  their  parents 
should  elect  for  them  not  to  go,  liberty  must  be  reserved 
to  such  children  to  make  their  election,  when  they  shall 
arrive  at  the  age  of  fourteen.  It  appears,  indeed,  that 
the  money  remaining  in  the  hands  of  the  executor  is 
partly  the  proceeds  of  the  sale  of  one  of  the  negroes, 
which  was  rendered  necessary  for  the  payments  of  debts. 
Of  course,  all  these  charities  must  depend,  for  their  validi- 
ty, on  the  power  of  the  party  who  creates  them,  without 
doing  injustice  to  creditors.  Justice  stands  before  gene- 
rosity ;  and  the  owner  of  a  slave  cannot  defeat  the  rights 
of  a  creditor  by  manumitting  the  slave.  The  Colonization 
Society  can  therefore  claim  only  the  slaves  which  remain 
unsold,  and  can  have,  immediately,  only  such  as  may  be 
willing  to  go. 

Per  Curia3L  Decree  accordingly. 


THOMAS  WHITE,  EX'R.  &^.  w.   TFIE  ATTORNEY  GENERAL, 
AND  THE  TRUSTEES  OF  THE  UNIVERSITY. 

A  devise  tha.t  land  ilioald  be  sold,  and  **  the  proceeds  laid  out  la  baildinf 
cooTenieat  places  of  worship,  free  for  the  ttse  of  all  Christians,  who  ac- 
knowledge the  dhrinity  of  Christ  and  the  neeoMity  of  a  spiritual  xtg^nt^ 
ration,"  is  void  for  uncertainty. 

A  devise  to  a  religions  eong rogation  is  valid«  if  lh%  Court  can  sefS,  with  cor<* 
tainty,  what  congregation  is  intended. 

This  cause  was  transmitted  from  the  Court  of  Equity 
of  Warren  County,  at  the  Fall  Term,  1845,  having  been 
set  for  hearing  upon  the  Bill  and  answer. 
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The  case  was  this : 

Richard  Davidson  by  his  will  devised  as  follows :  *^  I 
leave  my  real  estate  to  be  sold,  and  the  proceeds  to  be 
laid  oat  in  building  convenient  places  of  worship,  free 
for  the  nse  of  all  Christians  who  acknowledge  the  divin« 
ity  of  Christ,  and  the  necessity  of  a  spiritual  regenera- 
tion ;''  and  he  appointed  the  plaintiff  his  executor.  The 
testator  was  a  native  of  England  and  naturalized  here  ; 
and  he  died  without  kindred  in  this  country. 

The  Bill  is  filed  by  the  executor  against  the  Attorney 
General  and  the  Trustees  of  the  University,  and  the  ob- 
ject is  to  obtain  a  construction  of  the  will,  and  the  direc- 
tions of  the  Court,  in  respect  to  the  sale  of  the  land  and 
the  investment  of  the  proceeds.  The  Attorney  General 
has  not  appeared  in  the  cause.  The  Trustees  of  the  Uni- 
versity have  answered  and  claimed  the  land,  because  the 
trust  declared  respecting  it  is  not  valid. 

Badger^  for  the  plaintiff. 
Iredellf  for  the  University. 

RuFFiN,  C.  J.  The  doctrine  of  the  Courts  of  this  State 
is,  that  gifts  to  public  and  charitable  uses  will  be  sus- 
tained in  equity,  when  not  opposed  to  the  express  provis- 
ions or  the  plain  policy  of  the  law,  provided  the  object  is 
so  specific  that  the  Court  can  by  decree  effectuate  it,  by 
compelling  the  execution  of  the  will,  according  to  the 
intention  of  the  donor,  and  keeping  the  subject  within  the 
control  of  the  Codrt,  so  as  always  to  have  the  will  of  the 
donor  observed.  This  was  carried  as  far  as  it  could  be, 
in  the  case  arising  under  Griffin's  will,  1  Hawks  96 ;  which 
was  a  devise  to  trustees  to  establish  a  free  school  for 
orphan  children  or  the  children  of  indigent  parents  in  the 
town  of  Newbern.  And,  as  we  have  said  in  Bridges  v. 
Pleasants,  at  this  term,  we  suppose  that  a  bequest  to  build 
Churches  in  this  State  for  a  particular  religious  denomi- 
nation, where  a  congregation  is  already  organized  or  with 
a  view  to  the  organization  of  one  at  such  places,  is  suili- 
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ciently  definite  to  be  established.  'We  think  so,  because 
the  Legidatiire  reoognises  the  existence  of  religious  con- 
gregations severally,  and,  recently,  the  vrhole  Church  of 
each  denomination  in  this  State,  (if  it  exist  as  one,)  as  capa- 
ble of  holding,  either  by  themselves,  or  by  trustees  for  them, 
property  of  any  kind,  not  exceeding  in  real  estate  a  cer- 
tain value  and  quantity.  Those  trustees,  the  statute 
says,  diall  account  with  the  congregatioiu  &nd  they  may 
be  compelled,  by  suit  in  a  method  pointed  out  in  the  Act. 
But  the  difficulty  in  this  case  arises  from  two  circum- 
stances ;  the  one,  that  the  will  is  silent  as  to  the  places 
where  the  churches  are  to  be  erected ;  and  the  other,  that 
there  is  no  ownership  conferred  on  any  religious  congre- 
gation, nor  any  trustees  for  it ;  nor  can  there  be,  since, 
from  the  nature  of  the  charity,  it  appears  to  have  been 
the  purpose  of  the  testator,  that  no  congregation  of  any 
particular  portion  or  sect  of  the  Christian  church  should 
be  formed  at  his  churches,  as  he  makes  them  free  for  all 
such  as  hold  two  doctrines  of  Christianity.  Now,  it 
seems  impossible  for  a  Court  to  hold,  that  a  charity  for 
religion  is  sufficiently  specific,  in  which  no  part  of  the 
Christian  world  has  any  property,  legal  or  equitable ; 
which  no  one  has  a  right  to  manage  or  preserve,  and  in 
which  the  Court  would,  perhaps,  be  daily  called  on  to 
regulate  the  uses  of  the  buildings,  which  the  various 
sects  would  endeavor  to  concentrate,  each  one  in  itself. 
Every  one  is  aware,  that  thqre  are  irreconcileable  dif- 
ferences of  doctrine  and  discipline  in  the  several  sects 
of  even  those  Christians  who  are  called  orthodox  ;  and 
how  bitter  a  spirit  is  engendered  by  the  controversies 
that  must  arise  from  the  n^inisters  of  different  sects 
C4»ning  often  into  immediate  contact.  Hence,  the  Legis- 
latmre,  though  Catholic  to  the  utmost  extent  in  allowing 
all  to  be  alike  entitled  to  liberty  of  mind  and  conscience, 
and  to  protection  from  the  law  for  their  property,  has 
plainly  acted  upon  the  assumption,  that  there  can  be  no 
conmion  property  between  churches  or  sects  of  difiercnt 
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denominations.  The  act  secures  glebes,  lands,  and  tene- 
ments lor  the  support  of  **  any  particular  ministers,  or 
mode  of  worship,"  and  all  churches,  chapels,  and  other 
houses,  built  for  the  purpose  of  public  worship,  to  the  use 
and  occupancy  of  that  religious  society,  church,  sect,  or 
denomination,  to  or  for  which  they  were  purchased  or 
given,  or  for  which  the  churches,  chapels,  and  other 
houses  of  public  worship,  were  built.  The  Legislature 
had  no  hopes  from  a  free  church,  in  the  sense  of  the  word, 
that  it  was  to  belong  to  no  church  or  sect ;  and  the  testa- 
tor lived  in  vain,  if  he  thought  that  any  importunity  of 
his  executor  or  authority  from  the  Court  could  appease 
the  conflicts  among  common  possessors,  the  ministers  of 
contending  sects,  without  any  property  or  authority  in 
either.  It  seems  to  us,  that  it  would  be  impossible  for 
the  Court  to  keep  any  control  over  such  persons  or  pro- 
perty ;  and,  therefore,  that  this  is  4  trust,  which  the  Court 
cannot  undertake  to  execute,  since  it  cannot  execute  it 
cffectuallv.  It  follows,  that  the  land  must  be  declared 
to  belong  to  the  Cniversiity. 

Per  Curiam.  Decree  accordingly. 


JOHN  C.  BARNES  &  AL.  r».  MORDECAI  MORRIS  &  AL. 

Where,  on  the  petition  of  infanta  nudffme  eottriSt  for  the  raleof  lauJ,  the  land 
19  sold,  and  the  Court  then  patwes  this  order:  *'  Ordered,  that  the  (*Ierk  and 
Master  collect  the  bondii  as  they  become  due,  and  make  the  purchasers 
title  ;"  Heldt  that  under  this  order,  the  Clerk  and  Master  had  no  authori- 
ty to  convey  the  title,  until  tlie  purchase  money  was  paid. 

Held,  further,  that  when,  in  such  a  case,  the  purchaser  hiMl  conveyed  th« 
land  to  another  person,  who  had  notice  that  the  purchase  money  was  un- 
paid, the  lien  on  the  land  in  favor  of  the  original  owneiv  still  continued,  and 
the  surety  of  (h«  purchaser  at  the  Master's  sale,  who  had  been  compelled 
to  pay  the  bond,  should  be  sabstitated  to  the  rights  of  the  original  ownefSi 

The  cases  of  Green  v.  Crocket,  2  Dev.  and  Bat.  Eq.  390,  and  Polk  v.  Gal* 
lantf  2  Dev.  and  Bat.  Eq.  395,  cited  and  approved. 

Transmitted  by  consent  from  the  Court  of  Etjuity  of 
Pasquotank  County,  at  the  Full  Term,  1815. 
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At  the  Fail  term,  1839,  of  the  Court  of  Equity  for  Pas- 
quotank Couuty,  Alphia  B.  Ilarrell,  his  wife  and  others, 
tenants  in  qonunon  of  several  tracts  of  land,  filed  their 
petition  under  the  Act  of  Assembly,  to  have  them  sold  for 
the  purpose  of  partition. 

A  decree  of  sale  was  made  ;  and  the  Master,  by  on!er 
of  the  Court,  made  sale  of  the  lands — ^when  the  defendant 
Markham,  became  ^  purchaser  of  one  of  the  tracts,  and 
executed  two  bonds  for  the  purchase  money,  with  the 
plaintiff,  Barnes,  surety.  The  report  of  the  Master  of  the 
sale  was  confirmed  by  the  Court,  and  thereupon  the  f()l- 
lowing  order  was  made :  "  Ordered,  that  the  Clerk  and 
Master  collect  the  bonds  as  they  become  due,  and  malce 
the  pui'chasers  title."  The  Master  executed  a  deed  of 
conveyance  to  Markham,  before  he  paid  the  purchase  mo- 
ney. And  Markham  has  since  paid  one  of  the  bonds  and 
conveyed  the  lands  to  the  other  defendant,  Morris, 
who  had  notice  at  the  time,  that  the  purch.ase  money 
under  the  Master's  sale  was  unpaid  by  his  vendor.  Ma  rk- 
ham  is  now  insolvent.  Barnes,  as  his  siu*ety,  has  been 
sued  on  the  second  bond  and  has  been  compelled  to 
pay  it. 

Barnes,  by  his  bill,  prays  to  be  substituted  to  all  the 
rights  and  equities  of  Harrell,  wife,  and  others,  and  to 
have  the  land  now  in  possession  of  Morris,  charged  for 
his  indemnity  with  the  sum  paid  by  him.  The  other 
plaintiffs  are  only  formal  parties.  The  defendants  ad- 
mit most  of  the  facts  set  forth  in  the  bill ;  but  they  state 
that  the  first  bond  to  the  Master  was  paid,  mainly  by  the 
money  which  Morris  advanced  to  Markham  on  the  sale 
to  him  ;  and  they  insist,  that  if  the  plaintiff  should  obtain 
a  decree,  then  the  same  shQuld  be  credited  to  Morris,  in 
the  taking  of  the  accounts.  But  they  mainly  insist,  that 
the  order  made  by  the  Court,  and  the  deed  executed  to 
Markham  by  the  Master  in  pursuance  thereof,  transferred 
to  him  all  title,  legal  and  equitable,  in  the  bond.  The 
case  was  then  set  for  hearings 
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Badger  and  ^.  Moore^  for  the  plaintiffs. 
IredeUj  for  the  defendants. 

Daniel,  J.  When  the  Clerk  and  Master  shall  sell  any 
real  or  personal  estate,  in  obedience  to  a  decree  of  a 
Court  of  Equity,  and  shall  be  authorized  by  the  decree 
to  make  title  to  the  purchaser,  the  deed  of  the  Clerk  and 
Master  shall  be  deemed  as  good  and  sufficient  to  convey 
to  the  purchaser  such  title  in  the  real  and  personal 
property  so  sold,  as  the  party  of  record  OMming  the  same 
had  therein.  Rev.  Stat.  183,  T.  48.  It  is  to  be  seen, 
therefore,  that  a  deed,  executed  by  the  Master,  transfers 
no  title  to  the  property  sold  by  him,  unless  it  is  given  iu 
obedience  to  the  decree  of  the  Court.  That  bring^  us  to 
the  consideration  of  the  effect  of  the  order  to  the  Master 
to  make  deed  in  this  case.  The  order  was,  ^  that  the 
Clerk  and  Master  collect  the  bonds  as  they  become  due, 
and  make  the  purchasers  title."  Had  the  Master  any 
authority,  by  this  order,  to  make  title  to  Markham,  until 
all  the  money  was  paid  in  ?  Where  in&nts  and  feme 
coverts  are  concerned,  and  can  give  no  consent  that  a 
conveyance  of  their  lands  should  be  made  to  the  pur- 
chaser, before  all  the  purchase  money  be  paid  in,  the 
Court  is  expected  to  be  extremely  cautious  in  making  an 
order,  that  shall  have  the  effect  of  taking  from  them  their 
lien  on  the  land  for  the  purchase  money.  And  we  see, 
that  there  was  ekfeme  covert  interested  in  the  sale  of  these 
lands,  and  also  that  other  tracts  of  land  were  sold  by  the 
Master  for  the  petitioners,  beside  the  one  purchased  by 
Markham.  There  was  a  strong  inducement,  therefore, 
for  the  Court  not  to  make  an  absolute  order,  that  the 
Master  should  immediately  make  title.  Taking  these 
things  in  our  view,  and  then  attending  to  the  teims  of 
the  orders,  it  seems  to  us  that  there  was  a  condition  pre- 
cedent to  the  execution  of  the  conveyance,  to-wit,  the 
collection  of  the  bonds  as  they  became  due  :  That  was 
not  done,  and  therefore  the  deed  to  Markham  was  made 
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without  authority,  and  did  not  transfer  the  legal  title 
to  the  land.  It  is  admitted,  that  the  language  is  not 
as  explicit  as  it  ought  to  be,  and  therefore  the  decree 
is  to  be  collected  by  construction,  from  the  words  and 
the  circumstances.  The  Master  is  ordered  "  to  make 
title."  When,  and  upon  what  event?  Why  shall  we 
answer,  presently  ? 

If  the  owners  had  taken  out  the  bonds  as  cash,  looking 
to  the  purchasers  and  intending  to  collect  the  money 
themselves,  and  to  indulge  the  purchasers  at  their  discre- 
tion, there  might  be  a  presumption,  that,  as  the  Court 
would  not  know  when  the  purchase  money  was  paid,  it 
was  intended  the  Master  should  make  a  deed  at  once, 
and  be  done  with  it.  Bat  as  the  collection  was  left  in 
this  case  under  the  control  of  the  Court,  the  presumption 
is  the  other  way ;  and  it  cannot  be  intended,  unless  clear- 
ly expressed,  that  the  Court  meant  to  part  with  the  secu- 
rity of  the  land,  before  the  whole  purchase  money  was 
paid.  Therefore,  the  acts  are  to  be  taken  to  precede  and 
follow  each  other,  as  they  are  stated  in  the  order  ;  that 
is,  that  the  Master  shall  collect  the  bonds  for  the  pur- 
chase money,  and  then  make  deeds  to  the  purchasers  res- 
pectively. That  is  the  natural  construction  in  Equity 
of  even  a  contract  of  sale,  where  no  time  is  specified  for 
.  the  conveyance  ;  since  Equity  holds  that  the  land  was 
intended  as  a  security  for  the  purchase  money,  unless 
the  contrary  appeared ;  and  much  more  of  a  decree, 
where  the  Court  is  dealing  for  others.  Therefore,  the 
deed  of  the  Master,  being  unauthorized,  did  not  pass  the 
legal  title,  and  Morris  is  but  an  assignee  of  Markham's 
equity.  The  surety  of  the  purchaser  has  a  right,  upon 
the  insolvency  of  the  principal,  who  has  not  got  in  the 
legal  title  before  the  payment  of  the  debt,  as  against 
one  purchasing  from  him  even  bona  fide,  and  without  no- 
tice of  the  non-payment  of  the  purchase  money,  to  have 
the  land  sold  for  his  re-imbursement,  if  he  has  paid  the 
debt,  or  for  his  exoneration,  if  he  has  not  yet  paid  it. 
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Green  v.  Crocket,  2  Dev.  and  Bat.  Eq.  390.  Polk  r.  Gal- 
lant, 2  Dev.  and  Bat.  Eq.  395.  We  think, that  the  plainti j9s 
are  entitled  to  a  decree,  to  have  the  land  now  held  by 
Morris  re-sold  for  their  indemnity,  unless  Morris  chooses 
to  pay  the  plaintiff's  demand,  and  take  a  new  conveyance 
from  the  Master. 

Pbr  Curiam.  Decree  accordingly. 


WILLIAM  H.  BRIDGES  &  AL.  v$.  STEPHEN  PLEASANTS. 

A  btqnest  of  $1000,  **  to  be  applied  to  foreign  roinions  and  to  the  poor 
saints :  this  to  be  disposed  of  and  applied  as  my  executor  may  think  the 
proper  objects  according  to  the  scriptures,  the  greater  part,  however,  to  bo 
applied  to  missionary  porposee,  say  $900.  Item — It  hi  my  will,  that  if 
there  be  any  thing  over  and  above,"  (alter  satisfying  eertain  legacies  and 
devises)  *'  that  it  be  applied  to  heme  misuons,"  is  too  indefinite  and  there- 
fore void. 

To  sustain  a  gift  m  trust  by  a  testator,  the  trust  itself  must  be  valid ;  and,  to 
make  it  so,  it  must  be  in  favor  of  such  perM>ns,  natural  or  artificial,  as  can 
legally  take. 

In  the  case  of  devises  to  charitable  purposes,  the  doctrine  ofcy.pres.  does  net 
obtain  in  this  State. 

A  bequest  for  religious  charity  must,  in  this  State,  be  to  some  definite  purpose, 
and  to  some  body  or  association  of  persons,  having  a  legal  existence  and 
with  capacity  to  take ;  or,  at  the  least,  it  must  be  to  some  such  body,  •n 
which  the  Legislature  shall,  within  a  reasonable  time,  confer  a  capacity 
to  take. 

There  is  no  provision  in  our  laws  for  donations,  to  be  employed  in  any  genera) 
system  of  diffusing  the  knowledge  of  Christianity  throughout  the  earth. 

The  eases  of  MoAuUy  v.  TVOson,  1  Dev.  Eq.  276.  UoUand  v.  Ptck,  2  Ired. 
Eq.  255,  and  SUU  v.  Gerard,  2  Ired.  Eq.  210,  cited  and  approved. 

This  cause,  having  been  set  for  hearing  upon  the  Bill 
and  answer,  was  transmitted,  by  consent  of  the  parties, 
from  the  Court  of  Equity  of  Orange  County,  at  the  Fall 
Term,  1845,  to  this  Court. 

The  following  case  was  presented  by  the  pleadings  : 
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Stephen  Justice  made  his  will,  and  therein  bequeathed 
sundry  specific  and  pecuniary  legacies  ;  and  then  he  di- 
rected as  follows :  "  After  my  will  is  complied  with,  after 
the  above  directions,  it  is  my  will  that  $1000,  if  there  be 
so  much  remaining,  be  applied  to  foreign  missions,  and 
to  the  poor  saints :  this  to  be  disposed  of  and  applied  as 
my  executor  may  think  the  proper  objects  according  to 
the  Scriptures  ;  the  greater  part,  however,  to  be  applied 
to  missionary  purposes,  say  $900.  Item :  It  is  my  will, 
that  if  there  be  any  thing  over  and  above,  that  it  be  ap- 
plied to  home  missions." 

There  is  no  other  residuary  clause  in  the  will ;  and  the 
present  bill  was  filed  by  the  testator's  next  of  kin,  against 
the  executor,  for  an  account  and  distribution  of  the  sur- 
plus, and  claiming  the  above  sums,  as  not  being  effectu- 
ally given  away. 

Respecting  the  other  parts  of  the  estate,  there  seems 
to  be  no  dispute,  but  the  whole  controversy  turns  on  the 
validity  of  the  charitable  bequests.  The  answer  states, 
that  the  defendant  is,  and  has  long  been,  an  officiating 
minister  in  the  Baptist  denomination  of  Christians,  and 
the  testator  was  a  pious  and  zealous  member  of  the  same 
denomination,  and  manifested  a  deep  solicitude  for  the 
spread  of  the  Gospel,  €ts  expounded  by  that  denomina- 
tion, and  was  charitable  and  liberal  to  its  poor  professing 
members ;  that  by  the  terms,  "  poor  saints,"  the  testator 
meant  his  Christian  brethren,  who  might  be  in  needy 
circumstances ;  and  that  "  foreign  mission"  and  "  home 
mission,"  apply  to  the  efforts  of  the  Baptist  church  to 
extend  the  knowledge  of  Christianity  in  foreign  la^nds^ 
and  in  our  own  country.  The  answer  further  states, 
that  the  defendant  has  accepted  the  trust  conferred  on 
him,  and  that  he  has  formed  a  scheme  for  administering 
it,  as  follows :  That  he  will  pay  the  sum  bequeathed  for 
foreign  missions,  to  the  Treasurer  of  the  North  Carolina 
Baptist  State  Convention,  (which  is  the  highest  assembly 
of  that  denomination  in  the  State,)  to  be  by  them  applied, 
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with  their  other  funds,  in  aid  of  the  extension  of  Chris- 
tianity in  other  countries,  under  the  auspices  of  the  Gen- 
eral Baptist  Convention  of  the  United  Stales.  The  be- 
quest for  home  missions,  he  proposes  to  divide  between 
the  Benlah,  Sandy  Creek,  and  Flat  River  Associations  ; 
which,  the  answer  states  to  be  three  inferior  societies  of 
the  Baptist  church,  within  the  personal  knowledge  of  the 
testator,  in  this  State ;  to  be  applied  by  each  association 
to  the  support  of  the  Gospel  ministry  within  its  jurisdic- 
tion. The  bequest  to  poor  Christians,  the  defendant  pro- 
poses to  apply  to  the  poor  of  Cane  Creek  conjrregation, 
in  Orange  County,  (in  which  the  testator  habitually  wor- 
shipped,) unless  there  should  be  objects  of  greater  need 
elsewhere.  The  answer  then  refers  to  a  pamphlet,  pub- 
lished some  years  after  the  testator's  death,  as  containing 
the  proceedings  and  views  of  the  Baptist  State  Conven- 
tion, in  relation  to  missions  and  charities  to  poor  brethren. 
And  the  defendant  states,  that  he  is  advised  that  he  has, 
by  the  will,  the  right  and  trust  to  apply  the  funds  accord- 
ing to  Ills  judgment,  as  the  testator  might  himself  have 
done ;  but  he,  nevertheless,  submits  to  administer  the 
charity  as  the  Court  may  direct. 

The  answer  further  states,  that  two  of  the  plaintiffs, 
William  H.  Bridges  and  William  Duncan,  executed  to  the 
defendant  their  releases  by  deed,  of  any  further  claim  in 
the  testator's  estate  ;  and  it  insists  thereon  as  if  the  same 
matter  were  pleaded. 

The  two  releases,  referred  to  in  the  answer,  are  exhibi- 
ted, and,  in  each  of  them,  the  receipt  of  the  sum  of  $G0  is 
acknowledged  to  be  in  full  of  the  distributive  share  of  the 
party  in  the  estate  of  the  late  Stephen  Justice,  and  the 
defendant  is  released  from  all  further  demands  or  claims 
on  him,  as  executor  of  Justice,  either  at  law  or  in  equity. 

The  cause  was  set  down  for  hearing  without  replying 
to  the  answer,  and  sent  to  this  Court  for  hearing. 

BaJirct'j  for  the  plaintiffs. 
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Norwood  arid  /.  J?.  Bryan,  for  the  defendant. 

RuFFiN,  C.  J.  It  is  alwaj's  painful  to  a  Judge,  to  dis- 
appoint the  intentions  he  believes  to  have  been  enter- 
tained by  a  testator,  though  he  has  not  sufBciently  ex- 
pressed them ;  and  it  is  so  especially,  when  the  testator's 
intentions  were  so  praise^worthy  as  those  which,  as  the 
defendant  savs,  this  testator  entertained  and  which  it  is 
extremely  probable  he  did  entertain.  But  it  is  a  perfectly 
well  known  principle  of  law,  that  a  Court  cannot  go  out 
of  a  will  to  cort:?true  it.  The  paper  must  tell  us  the  testa- 
tor's meaning,  or  \ve  can  never  find  it  out ;  and  if  he  hath 
not  sufficiently  disposed  of  his  property,  it  falls,  as  a  mat- 
ter of  course,  to  liis  next  of  kin. 

An  argument  for  t]^e  defendant  is,  that  the  next  of  kin 
are  cut  off  by  the  gifts  from  them,  which  are  to  be  ap- 
plied in  the  discretion  and  judgment  of  the  defendant  ; 
claiming  for  the  defendant  the  largest  authority  of  th^ 
testator  himself.     But  with  the  exceptions  of  those  \)e- 
quests,  which   are   technically  called    **  charitable,"  the 
rule  is  quite  the  other  way.    When  a  gift  is  made,  in 
trust,  the  donee  cannot  take  it  for  his  own  benefit,  in  op- 
position to  the  intention  of  the  donor.     T^ien  it  follow?, 
that,  to  sustain  such  a  gift  in  trust,  the  trust  itself  must 
be  valid ;  and,  to  make  it  so,  it  must  be  in  favor  of  such 
persons,  natural  or  artificial,  as  can  legally  take.     There- 
fore, it  was  held,  in  Morris  v.  BisJtop  of  Durham,  9  A'es^ 
399, 10  Ves,  522,  that  a  gift  to  the  Bishop,  "to  be  disposed 
of  to  such  objects  of  benevolence   and  liberality  as  he 
should  most  approve  of,"  was  void  for  its  vagueness  and 
generality  ;  inasmuch  as  no  person  or  persons  in  particu- 
lar could  claim  the  benefit  of  the  gift  or  enforce  the  Bishop 
to  bestow  charity  upon  any  person,  while  it  was  yet  clear 
that  the  Bishop  could  not  keep  it  to  himself.     Therefore^ 
the  subjects  of  ^ch  gifts  result  to  the  heir  or  next  of  kin 
of  the  donor.     So  far,  then,  as  the  attempt  goes  to  support 
this  bequest  on  the  ground,  that  it  is  to  be  applied  to  the 
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objects,  which  the  executor  might  think  proper,  according 
to  the  scriptures,  it  must  fail ;  because,  if  the  executor 
were  dishonest  enough  to  keep  the  money  in  his  own 
pocket,  there  is  no  person  that  could  institute  an  action  tor 
call  for  an)'  part  of  the  sum,  unless  it  be  the  next  of  kin. 
But  it  is  further  said,  that  these  gifts  are  sufficiently 
precise  to  make  them  good  as  charities  for  religious  pur- 
poses. And  we  have  no  doubt,  that,  in  England,  they 
would  be  so  held,  and  that  with  the  view  of  applying 
them  to  purposes  quite  opposite  to  those  wished  by  this 
•testator,  upon  the  doctrine  of  cy.  pres.  But  we  have  no 
authority  in  this  country,  which,  like  the  King  in  Eng- 
land, or  the  Chancellor,  can  administer  a  fund  upon  that 
arbitrary  principle.  So  it  has  been  held  in  this  State, 
more  than  once.  McAuley  v.  Wilsmi^  1  Dev.  Eq.  270. 
Holland  v.  Pcck^  2  Ired.  Eq.  255.  In  the  former  case,  it 
was  laid  down,  that,  if  there  be  a  bequest  to  charity, 
which  cannot  take  effect,  the  Court  cannot  conjecture 
thiit  the  testator  would  desire  it  to  go  in  some  other 
charity,  and  then  take  a  step  further,  and  say  that  the 
testator  meant  that  the  Court  should  select  an  object  for 
the  testator,  which  he  omitted  effectually  to  do  for  him- 
self. Therefore,  a  bequest  for  religious  charity  must, 
like  others,  be  to  some  definite  purpose,  and  to  some  body 
or  association  of  persons,  having  a  legal  existence,  and 
with  capacity  to  take.  Or,  at  the  least,  it  must  be  to 
some  such  body,  on  which  the  Legislature  shall,  Mithin  a 
reasonable  time,  confer  a  capacity  to  take.  The  Revised 
Statute,  c.  99,  authorises  religious  societies  to  choose 
trustees,  and  vests  them  with  power  to  purchase  and 
hold  the  churches,  glebes  and  land,  and  to  receive  gifts 
of  any  kind,  for  the  use  of  the  society  or  congregation : 
provided,  that  no  single  congregation  shall  hold  land  to 
a  greater  annual  value  than  8400,  or  in  quantity  more 
than  2000  acres.  That  has  been  extended,  by  an  act  of 
the  last  Assembly,  1844,  c.  47,  which  allows  the  church 
or  sect  in  the  aggregate,  as  the  Conference,  Synod,  or 
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Convention,  representing  a  religious  denomination  in  the 
State,  to  appoint  trustees,  who  may  receive  donations, 
and  take  and  hold  property,  real  or  personal,  in  trust  for 
the  church  within  this  State.  So  far,  therefore,  there  is 
a  capacity  in  religious  congregations  of  particular  de- 
nominations, and,  now,  in  the  aggregate  church  of  the 
several  denominations,  to  take'  property  for  the  religious 
uses  of  the  congregation  or  church.  And  it  is  probable, 
that  a  gift  to  build  a  church  at  a  particular  place,  for 
the  purpose  of  forming  or  constituting  a  church  of  any 
one  known  denomination,  might  be  sustained  in  favor  of 
a  congregation  regularly  though  newly  organized.  But 
it  is  clear,  the  statutes  throughout  have  only  those  reli- 
gious charities  or  purchases  in  their  purview,  which  are 
made  to  or  for  the  benefit  in  severalty  of  some  church, 
sect  or  society,  known  as  a  denomination.  For  the  Le- 
gislature was  fully  aware  of  the  existence  of  various 
sects  or  churches  in  the  State,  and  of  their  general  util- 
ity and  harmonious  action,  when  each  moves  in  its  own 
orbit,  and  is  sustained  by  its  own  members ;  and,  there- 
fore, >the  requisite  provision  is  made  for  securing  the 
place  of  worship  of  each,  and  supplying  such  income 
from  donations  or  purchases  as  the  Legislature  deemed 
adequate  for  keeping  the  congregation  together,  and. 
enabling  each  church  to  fulfil  its  functions .  of  benevo- 
lence and  instruction  of  its  members,  and  of  such  per- 
sons as  should  resort  thither  for  spiritual  edification. 
But  there  is  no  provision  for  donations,  to  be  employ- 
ed in  any  general  system  of  difiusing  the  knowledge 
of  Christianity  throughout  the  earth.  That  is  left  to  those» 
who  choose  to  administer  their  own  means  in  such  chari- 
ties, or  in  their  life-times  to  trust  to  others,  in  whose  hands 
they  place  the  funds :  for  in  those  cases  the  acts  are  per- 
sonal or  the  confidence  is  so,  and  there  is  no  call  for  the 
aid  of  the  Court  to  compel  the  parties  to  their  duty. 
Wherever  the  aid  of  the  Court  is  invoked,  there  must  ap- 
pear some  right  in  the  person,  who  applies,  or  for  whose 
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benefit  it  is  sought,  to  support  a  gift  by  will.  In  tlie  pres- 
ent case,  it  is  impossible,  from  any  thing  appearing  in  the 
will,  to  conjecture  how,  by  whom,  or  in  whose  favour, 
these  sums  of  money  were  to  be  administered.  What 
kind  of  ^  foreign  missions,"  whether  diplomatic  or  religious, 
or,  if  the  latter,  of  what  sect,  or  to  what  countries,  no  man 
ean  say.  So,  likewise,  of  the  '*  home  mission."  The  gifl 
to  the  **  poor  saints''  is  equally  indefinite.  If  the  testator 
had  told  us,  who  wxre  meant  by  him  by  that  description, 
the  persons  thus  meant  should  have  the  benefit  of  the 
bequests,  however  much  below  the  description  of  saints 
they  might  fall.  But  it  is  impossible  at  this  day,  and  in 
this  country,  to  say,  judicially,  that  this  or  that  man  is  a 
saint,  or  even  a  Christian  ;  much  less  can  a  bequest  be 
supported  for  all  poor  saints  indefinitely,  that  is,  who  are 
in  the  world.  The  poor  of  aCounty  or  City  are  proper 
objects  of  such  a  charity ;  for  the  objects  of  bounty  are 
readily  known,  and  their  number  easily  ascertained,  and 
the  gifl  is  in  fact  to  the  public.  State  v.  Gerard^  2  Ired. 
Eq.  210.  But  '*  poor  saints,"  if  it  could  be  known  who 
they  are  at  all,  are  not  mentioned  in  the  will,  as  of  any 
County,  nor  country ;  but,  if  any  can  take,  all  such  per- 
sons, throughout  the  worl4,  are  to  share  in  it ;  which  is 
preposterous. 

We  think,  therefore,  that  the  several  bequests  must  be 
declared  to  be  too  indefinite  and  void,  and  that  the  plain- 
tiffs are  xCntitled  to  an  account,  except  Bridges  and  Dun- 
can. They  appear,  upon  the  answer  and  exhibits,  to 
have  received  their  shares  of  the  estate,  and,  at  all  events, 
for  a  consideration  expressed,  have  given  releases  of  any 
demand  for, a  further  share  of  the  estate  ;  and  therefore 
the  bill  must  be  dismissed  as  to  them. 

Per  Curiam.  Decreed  accordingly. 
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MARY  J  AXE  POOL  v$.  JOHN  C.  EHUINGHAUS. 

When  aa  iofaiit  and  another  person  joined  in  a  petitioui  in  a  Court  of 
I'^utiy,  for  a  sale  of  land,  held  in  common,  tlie  sale  was  made,  and  the 
Court  ordered,  that,  when  Uie  money  was  eollected,  the  infant's  share 
sbottld  be  paid  to  her  guardian,  upon  his  giving  bond  to  the  Clerk  and 
Master  wtlh  sufficient  surety,  that  the  same  should  be  secured  to  the  in* 
fant  or  her  heirs,  as  real  estate,  and  the  Clerk  and  Master  paid  the  money 
to  the  guardian  without  taking  such  bond  and  surety:  Held,  that  he  was 
liable  to  the  infant  by  an  action  of  law,  or  proceedings  might  be  had 
against  him  in  the  Court  of  £2qoity,  by  a  rule  or  attachment  to  pay  the 
money ;  but  that  the  infant  had  no  remedy  against  him  by  ao  origiuai  bill 
la  Equity. 

This  cause,  having  been  set  for  hearing,  was  removed 
by  consent,  to  this  Court,  at  the  Fall  Term,  1845,  of  Pas- 
quotank Court  of  Equity. 

The  present  plaintiff  and  another  person,  who  were 
tenants  in  common  of  a  tract  of  land,  filed  their  petition 
in  a  Conrt  of  Equity  for  a  sale  of  the  land  for  the  purpose 
of  partition  ;  and  a  deci*ee  was  made  accordingly,  a  sale 
had,  and  the  money  paid  into  the  office  of  the  Clerk  and 
Master.  The  plaintiff  was,  and  still  is,  an  infant ;  and 
when  the  money  was  collected,  the  Court  ordered  that 
her  share  of  it  should  be  paid  to  Jesse  L.  Pool,  the  guar- 
dian of  the  plaintiff,  upon  his  giving  bond  to  the  Clerk 
and  Master,  with  sufficient  surety,  that  the  same  should 
be  secured  to  the  plaintiff  and  her  heirs,  as  real  estate. 
The  present  defendant  aflerwards  became  Clerk  and  Mas- 
ter, and  received  the  fund  into  his  hands,  and  paid  it  to 
Jesse  L.  Pool  without  taking  any  bond  from  him,  as  di- 
rected in  the  order,  and  Jesse  L.  Pool  died  insolvent. 
Upon  this  case  the  bill  was  filed  in  the  name  of  the  plain- 
tiff, by  her  neitt  friend,  praying  that  the  defendant  may 
be  decreed  to  pay  the  money  to  the  plaintiff  with  interest 
fifCHn  the  time  he  paid  the  same  to  Jesse  L.  Pool. 

The  answer  admits  the  facts,  as  above  stated,  and  that 
the  defendant  is  liable  to  make  good  the  money  to  the 
infant,  ft  states  that  the  defendant  paid  the  money  to 
Pool,  under  the  belief,  that  he  had  given  the  proper  bond 
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with  sureties,  when  he  was  appointed  guardian,  and  th  it 
such  bond  was  a  suflicient  compliance  with  the  decree. 
The  defendant  states,  that  his  mistake  on  that  point  was 
an  honest  one,  and  that  he  has  always  been  ready  to  pay 
the  money  again,  when  any  person  should  be  authorized 
to  receive  it ;  and  he  submits,  therefore,  whether  he  should 
be  compelled  to  pay  interest  thereon,  since  the  plaintiff 
treats  the  money,  as  being  still  in  his  hands.  The  answer 
then  insists,  that  this  is  not  a  proper  subject  for  a  bill  in 
the  Court  of  Equity,  as  the  remedy  is  plain  by  order  of 
the  Court  upon  the  defendant  as  an  officer  of  the  .Court,  or 
by  suit  at  law  on  his  official  bond. 

A.  MoarCj  for  the  plaintiff. 
Badger^  for  the  defendant. 

RuFFiN,  C.  J.  The  plaintiff  lost  the  legal  profit,  which 
might  have  been  made  on  her  money,  by  the  payment  to 
a  person  unauthorized  to  receive  it^  who  used  and  wasted 
it.  The  defendant  is,  therefore,  clearly  liable  for  both 
principal  and  interest,  although  he  had  the  benefit  of 
neither ;  for  both  stand  on  the  same  footing.  The  defen- 
dant says,  indeed,  that  he  has  been  always  willing  and 
ready  to  pay  the  principal ;  but  we  cannot  understand 
that  to  mean  that  he  has  actually  kept  that  sum  by  him, 
as  the  plaintiff's  money,  making  no  use  of  it — for,  if  so, 
he  would  have  stated  the  facts  with  precision.  On  the 
contrary,  the  answer  is  taken  only  to  admit  the  defen- 
dant's liability  for  the  sum,  and  to  say,  that  he  at  no  time 
meant  to  resist  the  demand ;  and,  consequently,  the  de- 
fendant cannot  be  supposed  to  have,  in  the  mean  while, 
lost  the  use  of  the  money,  which  he  is  now  called  on  to  pay. 

But,  admitting  the  defendant's  liability  to  the  whole 
extent,  the  Court  holds  his  objection  to  the  remedy,  here 
attempted,  to  be  good.  This  is  not  the  proper  subject  of 
equitable  jurisdiction  upon  a  bill.  The  plaintiff's  right 
is  not  an  equity,  but  it  is  in  its  nature  legal — ^being  merely 
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the  right  to  a  sum  of  money  paid  into  the  office  for  her 
use.  That  the  defendant  is  an  officer  of  the  Court  does 
not  change  the  jurisdiction,  so  as  to  make  the  matter 
cognizable  by  suit  commenced  by  bill.  The  Court  of 
Equity  would  have  given  the  plaintiff  summary  and  com- 
plete relief  upon  her  petition  in  the  original  cause,  or  on 
her  motion,  and  a  rule  on  the  Clerk  and  Master,  to  be  en- 
forced by  attachment ;  or  she  might  have  instituted  an 
aetion  at  law,  against  the  defendant  and  his  sureties  on 
his  official  bond.  But  there  is  no  ground,  on  which  a  bill 
can  be  sustained,  without  authorizing  this  remedy  against 
every  Clerk  or  Sheriff  who  misapplies  or  fails  to  pay 
money  received  in  his  office  for  another.  Therefore,  the 
bill  must  be  dismissed  at  the  costs  of  the  next  friend, 
without  prejudice  to  any  other  remedy  the  plaintiff  may 
have  in  the  premises. 

Pkr  Curiam.  Decree  accordinglj-. 


KX  PARTE,  R.  O.  BRITTON  &,  AL. 

Land  wats  coDveyed  to  a  trustee  in  trust,  "  to  receive  and  pay  over  tin  rents 
and  profits  of  the  land  ulito  Mrs.  A.  B.,  to  her  sole  and  separate  use,  free 
aud  discharged  from  aay  contract  or  clahn  of  her  husband,  C.  D.  during 
the  natural  Itf^  of  tiie  satd  A.  B. ;  and  after  her  death,  in  trust  to  convey  the 
said  laud  unto  all  the  ohiJdren  ef  the  said  A.  B.  that  shall  be  living  at  her 
death,  equally  to  be  divided  among  them ;  that  is  te  say,  only  in  default  o( 
any  soch  appointment  by  the  said  A.  B.  io  nature  of  a  will,  during  her 
life-time,  as  is  hereinader  sne«tiooed.  Bnt  if  the  said  A.  B.  shall  make 
any  appoiatment  in  writing,  witaessed  by  tw«  witnesset,  therein  appointing 
or  giving  said  land  to  aay  person  or  persons  whatsoever,  then  in  trust  ta 
convey  said  land  to  such  person  or  persons  as  the  said  A.  B.  may  appoint 
or  name,  by  or  in  any  such  appointment  in  writing  as  aforesaid,  or  in  any 
writing  executed  by  the  said  A.  B.  as  aforesaid."  Held,  that  under  this 
power,  A.  B.  might  appoint  the  land  to  any  perron  she  chose,  by  deed  si- 
lested  by  two  witnesses,  and  that  her  power  was  not  restrained  to  an  ap» 
Mintmtent  by  a  writing  in  the  nature  of  a  will. 

Appeal  from  a  decree  of  the  Court  of  Equity  of  Hali- 
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fax  County,  at  the  Pall  Term,  1845,  bis  Honor  Judge 
Settle  presiding. 

The  case  was  as  follows :  A  petition  was  filed  in  the 
Court  of  Equity,  under  the  statute,  for  the  sale  of  a  tract 
of  land,  for  partition  among  tenants  in  common.  The 
sale  was  decreed ;  and  when  it  was  reported,  the  pur- 
chaser opposed  the  confirmation  of  it,  upon  the  ground 
that  the  petitioners'  title  was  not  good.  It  was  thereupon 
referred  to  the  Master  to  enquire  and  report  upon  the  ti- 
tle ;  and  he  reported,  that  it  was  conceded  by  the  pur- 
chaser that  the  title  was  good,  if  Martha  M.  R.  Brown- 
low,  wife  of  Tippo  S.  Brownlow,  could  limit  and  ap- 
point the  land,  by  deed  attested  by  two  witnesses,  under 
a  pow-er  vested  in  her  by  a  deed  for  the  premises,  made 
by  William  W.  Wilkins  to  Mark  H.  Pettway — of  which 
he  annexed  a  copy  to  his  report.  The  Master  also  an- 
nexed to  his  report,  a  copy  of  the  appointment  made  by 
Mrs.  Brownlow,  by  deed  attested  by  two  witnesses,  to 
one  William  B.  Lockhart,  from  whom  the  petitionees 
derived  their  title.  The  deed  from  Wilkins  tp  Pettway 
is,  "  upon  trust  to  receive  and  pay  over  the  rents  and 
profits  of  the  land  unto  Mrs.  Martha  M.  R.  Brownlow,  to 
her  sole  and  separate  use,  free  and  discharged  from  any 
contract  or  claim  of  her  husband,  Tippo  S.  Brownlow, 
during  the  natural  life  of  the  said  Mrs,  Martha  M.  R. 
Brownlow ;  and,  after  her  death,^  in  trust  to,  convey  the 
said  land  unto  all  the  children  of  the  said  Mrs.  M.  M.  R. 
B.  that  shall  be  living  at  her  death,  equally  to  be  divided 
between  them ;  that  is  to  say,  only  in  default  of  any  such 
appointment  by  said  Mrs.  M.  M.  R.  B.,  in  nature  of  a 
will,  during  her  life-time,  as  is  hereinafter  mentioned. 
But  if  the  said  Mrs.  M.  M.  R.  B.  shall  make  any  appoint- 
ment in  writing,  witnessed  by  two  witnesses,  therein  ap- 
pointing or  giving  said  land  to  any  person  or  persons 
whatsoever,  then  in  trust  to  convey  said  land  to  such 
person  or  persons  as  the  said  Mr.*?.  M.  M.  R.  B.  m^y 
appoint  or  name,   by   or  la   any  such  appointment  in 
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writing  as  aforesaidy  or  in  any  writing  executed  by  said 
Mrs.  M.  M.  R.  B.  as  aforesaid." 

The  only  question  was,  whether,  under  that  provision 
in  the  deed  made  by  'Wiikins,  Mrs.  Brownlow  was  not 
restricted  to  an  appointment  by  will,  or  an  instrument  in 
the  nature  of  a  will ;  or  whether  she  might  not  also  ap- 
point by  auch  deed  as  that  to  Lookhart.  The  Master 
submitted  that  question  to  the  Court,  and  a  declaration 
pro  fonna  having  been  made  that  the  title  was  not  good, 
the  petitioners  were  allowed  to  appeal.  ^ 

Braggy  for  the  petitioners. 
!Xo  counsel  on  the  other  side. 

UuFPiN,  C.  J.     As  our  brother  Daniel  docs  not  sit  in 
this  case,  the  other  members  of  the  Court  have  consider- 
ed the  question,  and  are  of  opinion  that  Mrs.  Brown- 
low's  appointment  by  the  deed  to  Lockhart,  which  is  at- 
tested by  two  witnesses,  is  effectual.     The  deed,  contain- 
ing the  power,  is  obviously  drawn  by  one  who  was  but 
little  versed  in  the  form  of  such  instruments,  and  who 
bungled  in  putting  the  different  parts  of  this  instrument 
tocjethcr,  probably,  from  some  book  of  forms.     For  ex- 
ample, it  says  the  land  is  to  be  equally  divided  between 
the  children  of  Mrs.  B.,  "  only  in  default  of  any  such 
appointment,"  though  that  is  the  first  time  that  appoint- 
ment is  spoken  of  in  the  instrument,     it  is  dbvious,  that 
no  effect  will  be  allowed  to  the  subsequent  provision 
for  an  •*  appointment  by  writing,  witnessed  by  two  wit- 
nesses,**  if  the  execution  of  the  power  is  to  be  by  will 
alone.     Yet  the  Court  has  no  authority  thus  to  strike  out 
one  provision  for  the  sake  of  the  other ;  but  it  is  proper 
to  give  effect  to  the  whole,  if  it  can  be  done,  by  under- 
standing the  two  clauses  in  such  a  way  as  to  make  them 
<*onslstent.     Perhaps  that  may  be   done   in  this   case. 
Thus  there   is,  first,  a  provision  for  Mrs.  Brownlow's 
children  to  take  equally  at  her  death,  in  default  of  her 
making  an  appointment  in  nature  of  a  will ;  and  then,  sec- 
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ondly,  there  is  a  provision  for  appointing  or  giving  to  any 
person  or  persons,  in  a  writing  witnessed  by  two  witnesses. 
Now,  children,  or  a  particular  child,  may  often  exercise 
great  influence  over  a  mother,  and  might  induce  her,  at  an 
unguarded  moment,  voluntarily  to  appoint  the  land  to 
some  one  or  more  of  them,  and  thereby  strip  herself  of  her 
support  from  the  profits  of  the  land,  and  deprive  her  of  the 
power  of  providing  for  another  child,  who,  before  her 
death,  might  turn  out  to  be  more  needy ;  and  it  has  oc- 
curud  to  us,  that  possibly  the  writer,  being  aware  of  these 
things,  might  have  meant  that,  as  to  appointments  among 
her  children,  which  he  took  for  granted  would  be  volun- 
tary, this  lady  should  take  her  whole  life  for  binding  her- 
self and  concluding  her  other  children,  and  therefore  pre- 
scribed a  will  as  the  mode  of  appointing  to  those  persons. 
But  the  same  reasons  did  not*  apply  to  a  disposition,  by 
sale  or  otherwise,  to  any  other  persons  besides  the  chil- 
dren :  and,  therefore,  she  was  allowed  to  make  such  latter 
appointments  by  an  act  inter  vivos,  provided  only  it  won 
in  writing  and  attested  as  prescribed,  as  protections  from 
fraud  and  perjury.  We  do  not  see  how,  otherwise,  the 
different  parts  can  stand  together ;  unless  it  be,  that  the 
two  sentences  are  to  be  treated  as  one,  and  read  as  if  al- 
lowing an  appointment  to  any  person,  whether  a  child  or 
not,  either  by  will  or  by  any  other  writing,  duly  attested, 
leather  than  render  either  provision  wholly  ineffectual,  it 
would  be  the  duty  of  the  Court  thus  to  blend  them,  as  best 
effectuating  the  general  intention.  But  it  is  sufficient  for 
the  present  purpose,  as  Locklicurt  was  not  a  child  but  a 
purchaser  for  value,  to  say,  that  the  deed,  by  a  fair  con- 
struction, authorized  such  an  appointment  to  be  made 

by  deed  duly  attested,  as  well  as  by  will. 
The  decree  was  therefore  erroneous,  and  ought  to  be 

reversed,  and  the  title  declared  good,  and  the  purchaser 

required  to  complete  his  purchase. 

PiiR  Curiam.         Ordered  to  be  certified  accordingly. 
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NANCY  TEMPLE  vs.  JOHN  T.  WILLIAMS  &  AL. 

\V|ier«  a  wlfi  and  her  husband  tnrn  her  laud  into  money,  and  she  does  not 
place  her  part  of  the  money  with  some  indifferent  peraon  for  her,  and  an 
her  separate  property,  but  euffers  the  whole  to  be  paid  to  the  husband,  the 
clearest  proof  is  requisite  to  rebut  the  presumption  that  it  was  paid  to,  and 
accepted  by  the  husband,  for  himself,  and  not  in  trust  for  his  wife. 

.Cause  removed  from  the  Court  of  Equity  of  Pasquo- 
tank County,  at  the  Fall  Term,  1845. 

The  bill  was  filed  in  1843,  and  states,  that  the  plaintiiT 
was  the  wife  of  Thomas  Temple  and  was  seised  in  fee  of 
a  tract  of  land  ;  and  that  the  husband  made  a  proposition 
to  her  to  sell  her  land,  and  with  the  proceeds  purchase  for 
her  other  land  of  equal  value,  that  should  have  commodi- 
ous buildings  for  a  residence  on  it,  and,  take  the  deed  in 
the  plaintiff's  name ;  and  that  she  assented  thereto.  The 
bill  further  states,  that,  in  pursuance  of  the  agreement, 
Thomas  Temple  made  a  contract  to  purchase  a  tract  of 
land  from  one  Carver,  and  that  it  was  agreed  between 
them  and  the  plaintiff,  that  one  hundred  acres  of  the  land 
so  contracted  for,  including  the  buildings,  should  be  con- 
veyed by  Carver  to  the  plaintiff  instead  of  her  own  land  ; 
and  that  in  consideration  thereof  the  plaintiff  joined  her 
husband  in  a  sale  and  conveyance  of  her  land  for  the  sum 
of  91 100,  which  was  paid  to  the  husband  and  by  him  paid 
to  Carver  in  part  of  the  price  of  the  land  purchased  from 
Carver.  The  bill  then  states,  that  Temple,  the  husband, 
afterwards  took  a  deed  from  Carver  for  the  whole  tract 
in  his  own  name ;  and  that  subsequently  he  died  and  the 
land  descended  to  the  present  defendants,  who  are  his 
heirs  at  law.  The  prayer  is  for  a  conveyance  of  100  acrcF, 
including  the  houses. 

The  defendants  answer,  that  they  have  no  knowledge 
upon  the  subject  of  the  bill,  and  no  information  concern- 
ing it,  except  that  derived  from  the  statements  of  the  plain- 
tiff in  her  bill,  and  therefore  they  cannot  admit  the  alle- 
gations to  be  true. 
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There  are  filed,  as  exhibits,  a  deed  in  fee  from  James 
Carver  to  Thomas  Temple,  bearing  date  the  2d  of  April, 
1829,  for  a  tract  of  land  eontaining  101  acres,  and  the 
consideration  stated  is  $1710,  in  hand  paid  ;  and  also  the 
copy  of  a  deed,  bearing  date  the  7th  day  of  April,  1829, 
purporting  to  be  made  by  Thomas  Temple  and  his  wife, 
Nancy,  to  Dempsey  Richardson,  for  a  tract  of  land  con- 
taining 116  acres,  in  fee  with  general  warranty,  and  the 
consideration  is  stated  to  be  $1100. 

A  witness  proves,  that  the  land  sold  to  Richardson  was 
understood  by  him  to  belong  to  the  plaintitT;  that  he  was 
present  when  Temple  and  Car\'er  made  their  contract  in 
1829,  and  that  the  plaintiff  said,  that  she  would  not 
convey  her  land  to  any  person,  unless  she  should  get  as 
much  of  the  land  that  was  bought  from  Carver,  as  hers 
would  pay  for ;  and  that  Carver  and  Temple  tlien  said 
she  should  have  it.  Temple,  at  the  time,  said  he  thought 
he  could  sell  the  land  he  claimed  in  right  of  his  wife, 
to  Richardson. 

Another  witness  proves,  that  he  heard  Temple  once 
say,  that  he  agreed  to  make  his  wife  a  separate  deed 
for  100  acres,  where  the  house  stood ;  but  he  did  not 
sav  that  he  was  to  do  it,  in  consideration  of  his  wife's 
having  sold  her  land,  and  the  proceeds  having  been  ap- 
plied in  part  payment  of  the  land  bought  of  Carver. 

Badger  and  A.  Moore^  for  the  plaintiff. 
IredelL  for  the  defendant. 

RcFFiN.  C.  J.  The  bill  is  a  mere  skeleton,  stating 
few  particulars,  and  fixing  no  dates  to  any  part  of  the 
transaction,  nor  to  any  event  stated  in  it.  In  the  most 
favorable  view,  the  substance  of  the  bill  is,  that  there  is 
a  resulting  trust  to  the  plaintiff,  upon  a  purchase  by  her 
husband  with  her  land,  or  with  the  price  of  her  land, 
which  they  sold  for  that  purpose.  Now,  to  sustain  that 
case,  the  first  step  is,  to  shew  her  title  to  the  land,  which 
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she  says  belonged  to  her,  and  with  which  the  purchase 
Tvas  made  ;  and  that  is  only  done  here  by  a  single  \viU 
ness,  and  merely  upon  his  understanding  that  it  was  hers. 
It  might,  perhaps,  be  sufficient,  pHma  facie^  if  the  deed 
from  Temple  and  his  wife  stated  the  land  to  have  de« 
scended  to  her,  and  to  be  hers  or  claimed  as  hers  in  fee. 
But  liie  extent  of  her  title  is  in  no  manner  to  be  gather- 
ed from  that  instrument.  Besides,  the  bill  does  not  shew 
the  state  of  the  family  of  the.^  parties,  nor  their  ages, 
nor  any  other  matter  from  which  «the  relative  values  of 
the  husband's  interest  in  the  land,  and  the  wife's,  can  be 
collected.  But  another  and  a  decided  objection  i^,  that 
the  evidence  contradicts  the  bill  in  its  essential  state- 
ment, that  her  land  was  sold  and  the  proceeds  invested 
in  this  land  for  her  ;  for  the  two  deeds  shew  that  the  land 
was  purchased  from  Carver,  and  conveyed  by  him,  five 
days  before  the  plaintiff  and  her  husband  made  their 
conveyance  ;  and  therefore,  the  most  that  can,  prima  fa^ 
cie^  be  made  of  the  case  for  the  plaintiff,  is,  that  after 
her  husband  had  purchased  and  got  his  deeds  she  agreed 
to  sell  her  land  to  enable  him  to  pay  for  his,  provided 
he  would  agree  to  sell  to*her  100  acres  of  his  new  pur- 
chase. But  that  is  essentially  a  different  case  from  that 
charged  by  the  bill,  and,  if  that  had  been  the  case  n  ade 
in  the  bill,  the  defendants  would  have  met  it  at  once 
with  a  plea  of  the  statute,  to  make  void  parol  contracts 
for  the  sale  of  land.  1819,  c.  1016.  It  might  have 
probably  appeared,  if  the  plaintiff  bad  taken  the  trouble 
to  take  the  testimony  of  witnesses,  that  the  two  con- 
tracts of  sale  were  made  some  time  before  the  con- 
veyances, and  that,' in  fact,  the  price  of  the  plaintiff's 
land  was  in  hand,  and  laid  out  in  purchasing  the  land 
from  Carver,  and  not  merely  in  pa}ing  a  debt  contract- 
ed by  the  husband  upon  a  previous  purchase.  But  there 
is  no  evidence  to  that  point,  and  the  only  time  to  which 
the  witness  refers,  in  speaking  of  the  sale  of  the  wife's 
land,  was  prior  to  the  sale  of  it.     He  says  the  husband 
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expected  he  could  sell  it  to  RrchardBon.  Now«  after 
that,  the  plaintiff  joined  in  a  deed  to  Richardson,  and 
let  the  price  go  into  the  husband's  hands,  whereby  it  be* 
came  his  in  law,  at  a  time  when  the  husband's  own  pur- 
chase was  completed  by  a  conveyance  to  himself;  from 
which,  the  conclusion  is,  that  the  wife  then  gave  her 
husband  the  money,  whatever  might  have  been  her  in- 
tention at  a  previous  period.  It  is  true,  that  a  husband 
and  wife  may,  in  Equity,  deal  with  each  other  in  respect 
to  her  inheritance  ;  but  it  is  extremely  difficult  to  do  so^ 
with  any  security  to  her,  without  the  intervention  of  a 
third  person  as  trustee,  because  it  is  bard  to  tell,  in  many 
cases,  whether  she  means  to  stand  upon  her  separate 
rights,  or  to  surrender  them  to  him ;  and,  therefore,  the 
clearest  proof  is  requisite  to  rebut  the  presumption, 
when  she  and  her  husband  turn  her  land  into  monev* 
and  she  does  not  place  her  part  of  the  money  with  some 
indifferent  person  for  her,  and  as  her  sepaifite  property, 
but  suffers  the  whole  to  be  paid  to  the  husband,  that  it 
was  paid  to  and  accepted  by  the  husband  for  himself, 
and  not  in  trust  for  his  wife.  Here,  there  is  no  such 
proof;  and  if  the  bill  were  properly  framed,  and  sus* 
tained  by  evidence  in  other  respects,  it  would  be  di»* 
mi^d  for  this  reason. 

Pek  Curiam.  Bill  dismissed  with  costs. 


JOHN  B.  MOSS  &  AL.   M.  P£TER  ADAMS  &  AL. 

If  a  debtor,  who  is  indebted  to  the  nine  creditor  on  difiWront  aoeouati,  does 

not  make  the  appliealJoQ  of  a  payineut  at  the  time  eueh  payineat  ie  made* 

he  eaanot  do  eo  afterwards. 
If  the  debtor  fails  to  make  the  applieatioA,  the  creditor  may  do  eo  at  any 

time  afterwards  before  soit  breoght 
Where  neither  debtor  nor  creditor  makes  the  application  of  the  payment,  the 

law  will  apply  it  to  that  debt,  for  which  the  creditor's  security  was  most 

precarioos. 

This  was  an  appeal  from  an  interlocutor}*  decree  of  the 
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Court  of  Eqaity  of  Gailford  County,  at  the  Fall  Term,  1845, 
his  Honor  Judge  Dick  presiding,  di-^solving  the  injunction, 
which  had  been  granted  in  the  cause. 

By  the  pleadings  it  appears,  that  the  plaintiffs,  Moss 
and  M.  W.  Alexander,  and  the  defendant,  Bencine,  as  part- 
ners, took  a  contract  from  the  government  for  carrying 
the  Mail  from  Grcensborough  in  this  State,  to  Yorkville 
in  South  Carolina,  to  commence  on  the  Ist  day  of  January, 
1839 ;  and  that  they  purchased  from  Peck,  Wellford  &  Co. 
who  had  been  the  previous  contractors  on  the  line,  horses, 
coaches,  and  other  stock,  to  the  value  of  $6,730.    In  liqui- 
dation thereof  they  gave  four  bonds — each  for  9 1, 682  50, 
and  payable  on  the  1st  of  May,  1st  of  August,  and  1st  of 
November,  1839,  and   1st  of  Februar}%  1840 ;  and  the 
other  plaintiffs.  Long,  D.  Alexander,  and  Storkle,  executed 
the  bonds  as  sureties.    A  man  by  the  name  of  Bowen 
took  another  Mail  contract  in  South  Carolina,  to  com- 
mence also  on  the  1st  of  January.  1839,  and  in  like  manner 
he  became  indebted  to  Peck,  Wellford  &  Co.  for  which  he 
gave  them  four  notes— each  for  the  sum  of  f  1,675,  paya- 
ble on  the  same  days  with  those  before  mentioned.     In 
the  spring  of  the  3'ear  1839,.  and  after  Bowen  had  paid 
his  note  which  fell  due  on  the  1st  of  May,  1839,  the  de- 
fendant, Bencine,  purchased  Bowen  s  contract  and  stock ; 
and  part  of  the  agreement  was,  that  Bencine  should  take 
up  Bowen's  notes  to  Peck,  Wellford  &  Co.  by  substituting 
his  own  with  satisfactory  sureties.     Accordingly,  Bencine 
gave  to  Peck,  Wellford  &  Co.  his  three  notes  for  the  sum 
of  f  1,675,  each  payable  1st  August,  1st  November,  1839, 
and  1st  February,  1840,  and  the  defendant,  Adams,  exe- 
cuted the  notes  as  the  surety  of  Bencine.    A  few  months 
afterwards,  the  plaintiff,  M.  W.  Alexander,  and  the  de- 
fendant, Bencine,  purchased  from  the  plaintiff,  Moss,  his 
share  of  their  joint  contract  and  the  stock ;  and  part  of 
the  agreement  was,  that  the  purchasers  should  pay  the 
debts  to  Peck,  Wellford  &  Co.  in  exoneration  of  Moss. 
•Sometime  after  that,  Bencine  purchased  out  tho  interest 
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in  the  concern  of  the  plaintiff,  M.  W.  Alexander,  and 
a«[;reed  with  him,  that  he,  Bencine,  would  pay  to  Peck, 
Wcllford  &  Co.  all  the  bonds  of  Moss,  Alexander,  and 
Bencine. 

For  some  years  previous  to  1839,  Bencine  had  been  the 
agent  of  Peck,  Wellford  &  Co.  in  conducting  their  line, 
and  in  the  course  of  the  business  he  became  indebted  to 
them  in  the  sum  of  $2,720  59  1-4 ;  and  in  liquidation 
thereof,  he  gave  an  acceptance,  January  24th,  1840,  for 
9120  27,  in  part,  and  on  5th  of  March,  1840,  his  note  for 
$2,600  32  1-4,  then  payable. 

In  July,  1830,  Bencine  remitted  the  sum  of  $1682  50  to 
Peck,  the  acting  partner  of  Peck,  Wellford  &  Co.  residing 
in  Fredericksburg,  Virginia,  and  he  applied  it  in  discharge 
of  the  bond  of  Moss,  Alexander,  and  Bencine,  M'bich  fell 
due  1st  of  May  preceding,  and  charging  no  interest  there- 
on. On  the  23d  of  November,  1839,  Bencine  made  a  fur- 
ther remittance  to  Peck  of  $3,000,  of  which  Peck  applied 
at  the  time  the  sum  of  $1,713  90  in  full  of  the  principal 
and  interest  due  on  the  bond  of  Moss,  ^Alexander,  and 
Bencine,  which  fell  due  1st  of  August  of  tliat  year,  and 
the  residue  of  $1,286  10  he  applied  as  a  credit  to  their 
bond,  for  $1,682  50,  which  fell  due  on  the  1st  of  Novem- 
ber :  which  left  a  balance  due  on  that  bond  of  $410  12, 
and  the  whole  of  their  bond  for  $1682  50,  to  fall  due  1st 
February,  1840. 

Bencine  made  no  further  payment  until  August  3d,184], 
anc}  he  then  remitted  to  Peck  $2,024  07,  with  directions 
to  apply  it  to  his  own  note  for  $2,600  32  1-4,  which  he 
had  given  for  the  balance  he  owed  upon  his  agency  be- 
fore 1839 ;  and  it  was  accordingly  so  applied. 

Then  at  different  times  in  1842  and  1843,  Bencine  made 
eight  remittances,  amounting  in  the  whole  to  the  sum  of 
$5,396  37,  without  any  directions  as  to  the  application  ; 
and  they  were  by  Peck,  Wellford  &  Co.  entered  generally 
to  the  credit  of  Bencine  in  account,  without  applying  any 
one  of  them  to  a  particular  dt bt :  though  with  txn  intcu- 
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tion,  as  Peck  states  in  his  answer,  and  as  Bencine  says 
he  expected,  that  it  should  be  ultimately  applied,  in  the 
first  place,  to  the  satisihction  of  the  balance  due  on  the 
note  of  Bencine  himself,  and  his  acceptance  for  $120  27 
to  Peck,  Wellford  6c  Co,  At  those  periods,  Bencine  was 
in  possession  of  a  large  property  and  none  of  the  parties 
suspected  his  credit,  unless  the  plaintiff,  Moss,  might  have 
done  so.  In  the  latter  part  of  the  year  1843,  however,  it 
was  ascertained  that  he  was  not  able  to  pay  his  debts, 
and  he  made  an  assignment. 

In  July,  1844,  Peck  came  to  Greensborough  for  the  pur-» 
pose  of  settling  the  business  with  Bencine.  They  did  so 
by  applying,  by  consent,  the  said  sum  of  95,890  37,  first 
to  the  debts  for  which  Peck,  Wellford  and  Co.  held  no 
security  but  the  note  and  acceptance  of  Bencine  alone  ; 
and  they  applied  the  residue  thereof  to  a  part  payment 
of  each  of  the  three  notes  for  $1,075,  given  by  Bencine 
'  and  by  Adams  as  his  surety,  which  left  a  balance  due  on 
each  of  them,  including  interest  to  July  11th,  18 14,  which 
amounted  in  the  whole  to  the  sum  of  $1,1)51  83.  The 
sum  due  for  principal  and  interest  up  to  the  same  day,  on 
the  two  bonds  aforesaid  of  Moss,  Alexander  and  Ben< 
cine,  which  fell  due  the  1st  of  November,  1839,  and  1st 
of  February,  1840,  was  then  ascertained  to  be  $2,044  17.. 
Peck  at  first  expressed  a  reluctance  to  make  any  partic- 
ular application  of  the  mouey,  except  to  the  debts  for 
which  he  had  only  the  persoimi  security  of  Bencine.  But 
Bencine  urged  the  application  tliat  was  made,  upon  sev- 
eral grounds :  first,  that  Adams  was  his  surety,  and  never 
had  any  interest  in  the  matter,  while  Moss  and  M.  B. 
Alexander  had  been  once  principals,  and  had  made  a 
profit  in  selling  out  to  him :  secondly,  that  he  had  paid 
the  sum  of  $4,051  10,  which  had  been  applied  to  the 
bonds  given  by  Moss,  Alexander  and  Bencine,  in  cxonc« 
ration  of  the  two  former,  and  if  the  remaining  sum,  not 
before  applied,  should  then  be  applied  to  the  bonds  to 
which  Moss  and  Alexander  were  parties,  those  pcr^iona 
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would  get  the  beaefit  of  all  the  payments  that  had  been 
at  any  time  made,  and  Adams  have  no  benefit  of  them 
whatever,  and  sustain  a  total  loss :  and  thirdly,  that,  al** 
thoifgh  the  notes  given  by  the  two  sets  of  persons,  were 
payable  at  the  same  days,  the  contract  with  Bowen  had 
been  made,  and  the  notes,  in  which  Adams  was  surety, 
had  been  given,  before  Bencine's  contract  of  purchase 
from  either  Alexander  or  Moss.  Finally,  Peck  declared 
that  he  would  concur  with  Bencine  in  making  the  appli- 
cation,  provided  Adams  would  then  pay  the  notes  which 
had  his  name  on  them,  and  also  pay  the  balance  that 
would  then  remain  on  the  bonds  of  Moss,  Alexander  and 
Bencine,  namely,  the  sum  of  92,644  17,  and  take  an  as- 
signment of  those  bonds  without  recourse  to  Peck,  Well* 
ford  &  Go.  To  that  proposition,  Adams  assented,  and 
the  application  of  the  payments  was  made  accordingly  ; 
and  the  two  bonds  of  Moss,  Alexander  and  Bencine,  en- 
dorsed  to  Adams,  who  advanced  for  them  the  full  sum 
thus  appearing  to  be  due  on  them,  and  instituted  an  ac* 
tion  at  law  on  them  against  the  obligors. 

The  present  bill  was  then  filed  by  all  the  obligors,  ex- 
cept Bencine,  against  that  person.  Peck,  \Vellford  & 
Co.  and  Adams,  praying  for  a  perpetual  injunction.  The 
bill  states,  that  Peck  knew  that  Bencine  had  become  the 
sole  owner  of  the  line,  iu  whidh  the  plaintilfs  had  been 
concerned,  aud  had  engaged  with  them  to  pay  the  whole 
debt,  and  thereby  made  himself  the  sole  principal  debtor : 
that  soon  after  the  sale  by  Moss,  he  informed  Peck  by 
letter,  that  he  feared  Alexander  was  about  to  fail,  and 
!-equested  him  to  collect  the  bonds  forthwith,  and  that 
Peck  replied,  that  two  of  the  bonds  were  paid  in  full, 
and  on  the  third  $1,286  10,  and  that  he  was  not  at  all 
uneasy  about  the  safety  or  payment  of  the  balance :  that 
Bencine  soon  afterwards  informed  Moss,  that  he  had 
paid  all  those  bonds  except  the  sum  of  91,200,  and  that 
he  had  promised  Peck  to  pay  that  balance  out  of  his 
next  quarter's  mail  pay  :  that  he,  Moss,  being  induced  by 
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those  representations  of  Peck  and  Bencine,  to  believe 
that  he  was  in  no  danger,  gave  himself  no  concern  about 
the  bonds,  and  was  prevented  from  keeping  an  eye^  on 
the  affairs  of  Alexander  and  Bencine,  and  saving  himself 
before  they  were  ruined,  as  he  might  and  would  have 
done,  if  he  had  not  been  thus  lulled  into  security.  The 
bill  charges,  that,  in  the  belief  of  the  plaintiffs,  Bencine 
made  payments  to  Peck,  which  were  applied  to  those 
bonds  and  discharged  them ;  but  that  they  were  not  en- 
tered on  the  bonds,  but  only  in  a  book,  or  that  receipts 
were  given  for  them,  expressing  the  application,  which 
were  afterwards  suppressed;  and  that  the  payments 
made  on  those  bonds  were  in  July,  1644,  fraudulently 
transferred  from  them  and  applied  to  the  notes  on  which 
Adams'  name  was. 

The  answer  of  Peck  denies  that  he  received  from  Moss 
or  wrote  to  him  a  letter,  of  the  purport  stated  in  the  bill ; 
and  there  is  attached  to  it  a  letter  from  Moss  to  Peck, 
dated  February  2d,  1841',  in  which  he  mentions  that  he 
had  sold  his  interest,  and  that  the  bonds  were  to  have 
been  changed :  that  he  had  learnt  that  they  had  not  been 
changed,  but  that  not  long  before,  Bencine  had  stated  to 
him  that  he  had  nearly  paid  them  off;  and  he  requested 
Peck  to  inform  him  what  payments  had  beeii  made.  The 
answer  then  sets  forth  a  copy  of  Peck's  reply,  which  is 
dated  the  10th  of  February,  1840,  and  states  the  four 
bonds  of  1 1,682  50  each,  and  the  credits  of  94,651  10, 
which  extinguished  two  of  the  bonds,  and  made  a  pay- 
ment of  $1,286  10  on  the  third,  leaving  a  balance  of  prin- 
cipal on  the  two  unpaid  bonds  of  $2,078  00,  as  set  forth 
in  the  letter.  That  is  the  whole  of  the  letters,  and  tho 
answer  denies  that  any  other  ever  passed  between  these 
parties,  or  that  the  defendant  was  ever  requested  to  sue 
on  the  bonds,  or  represented  that  he  was  secure  of  the 
payment.  The  answers  of  Peck  and  Bencine  deny  that 
any  part  of  the  other  payments  were  directed  by  Bencine 
to  be  applied,  or  were  by  him  or  by  Peck  applied  to  the 
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bonds  of  Moss,  Alexander  and  Bencine,  or  to  any  other 
debts,  until  they  were  applied  on  the  lllh  of  July,  1844, 
an  ^efore  stated ;  and  that  they  were  not  transferred  from 
one  debt  to  the  other. 

The  answer  of  Adams  is  to  the  same  effect,  as  far  as  he 
has  any  knowledge  or  belief;  and  it  states  that  this  de- 
fendant was  induced  to  advance  the  balance  due  on  the 
plaintiffs'  bonds  to  Peck,  Wellford  &  Co.  and  to  take  an 
assignment  of  them,  in  order  to  prevent  Peck  from  un« 
justly  refusing  to  apply  any  of  the  money,  remitted  to  him, 
to  the  notes  on  which,  he,  Adams,  was — as  the  only  means 
in  his  power  to  avoid  a  total  loss.  The  injunction,  which 
had  been  granted  on  the  bill,  was  dissolved  on  the  motion 
of  the  defendants,  and  an  appeal  allowed  to  the  plaintiffs. 

Morehead^  for  the  plaintiffs. 
.   JLc/T,  for  the  defendants. 

RuppiN,  C.  J.  Those  parts  of  the  bill,  which  charge  a 
misrepresentation  to  the  plaintiff,  Moss,  as  to  his  liabili- 
ties or  concealment  from  him  on  that  subject,  or  that  paj*- 
ments  were  in  truth  made  on  the  bonds  with  his  name  on 
them,  which  are  the  subjects  of  this  controversy  (except 
the  sum  of  t4,651  10  which  was  applied  to  them)  arc, 
all,  directly  and  satisfactorily  denied.  The  cause  there- 
fore turns  upon  the  rule  of  law,  as  to  the  application  of 
indefinite  payments.  The  defendant,  Adams,  stands  in 
the  shoes  of  his  endorsers.  Peck,  Wellford  &  Co.  as  he 
took  the  bonds  over-due  ;  and  he  is,  of  course,  no  worse 
off  than  they  would  be.  The  payments  were  made  in 
1842  and  1S43,  and  they  were  finally  applied  on  the  11th 
day  of  July,  1844,  by  the  debtor  and  the  creditor  coa* 
curring. 

We  do  not  find  it  any  where  said,  that  the  debtor,  if  he 
fail  to  make  the  application  at  the  time  of  the  payment^ 
can  do  so  afterwards,  although  the  creditor  may  not  then 
have  appropriated  it.     We  suppose  he  cannot:  for,  by  not 


DECEMBER  TERM,  1845.  49 

Mom  V,  Adams. 

exercising  the  power  when  he  parted  from  the  money,  he 
allows  it  to  devolve  on  the  creditor*  and  submits  to  his 
exercise  of  it,  if  the  latter  will  do  it  at  all.  The  debtor, 
it  would  seem,  could  not  therefore  claim  to  resume  the 
power.  There  could  be  no  doubt,  that  the  concurrence 
of  both  the  parties  in  an  application  of  payments  ex  post 
facto,  would  be  effectual  between  them,  although  the  rule 
was,  that  the  creditor  must  exercise  his  power,  that  is,  of 
his  own  motion,  at  the  time  of  the  payment,  or  within  a 
reasonable  time  thereafter.  For  the  law  makes  the  ap- 
plication, on  the  failure  of  the  parties  to  do  it,  on  the  pre- 
sumption of  the  interest  and  intention  of  one  or  the  other 
of  the  parties;  and  therefore  it  would  give  way  to  an  ac- 
tual application  by  both  of  the  parties,  as  furnishing  direct 
evidence  and  superseding  the  necessity  for  presumption* 
That  would,  probably,  be  the  rule  of  law,  even  where 
sureties  w*ere  concerned.  But,  if  the  law  were,  that  the 
debtor,  or  creditor  must,  when  each  acts  by  himself  and 
upon  his  single  right,  apply  the  payment  when  it  is  made, 
it  would  be  an  interesting  question,  whether  in  equity 
those  two  parties  could  subsequently,  by  concurring  in 
the  application,  prevent  the  application  by  the  law,  so  as 
to  affect  the  rights  of  sureties.  It  would  seem  that  on 
principle  the  insolvency  of  the  debtor  i\ied  his  hands  and 
made  it  his  duty  to  let  the  law  operate  between  his  sure- 
ties and  his  creditor,  as  things  stood  upon  the  happeniag^ 
of  his  insolvency.  But  we  do  not  find  it  necessary  to  dis- 
pose of  that  question,  as  we  believe  the  present  case  is  to 
be  decided  against  the  plaintiff  upon  the  rights  of  the  cred- 
itor, independent  of  the  assent  of  the  debtor. 

It  has  been  sometimes  thought,  that  the  creditor  lost 
his  option  as  to  the  application,  unless  he  acted  on  it  at 
the  time  of  the  payment.  The  doctrine  of  our  law  upon 
this  subject,  is  supposed  to  have  been  borrowed  from  the 
civil  law;  in  which  the  rules  certainly  were,  that  if 
neither  the  debtor  nor  the  creditor  elected  at  tl^e  time  of 
payment,  the  law  applied  it,  and  did  so  upon  a  presumed 
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intention  of  the  debtor,  and,  therefore,  according  to  his 
interest,  and  to  the  most  burdensome  debt :  as,  to  that 
carrying  interest  or  secured  by  a  penalty,  before  one  that 
was  not ;  and  when  the  debtor  could  have  no  interest, 
as  where  the  debts  were  alike,  the  application  was  made 
to  the  elder.  It  may  be  remarked,  then,  that  if  this 
I  were  a  case  in  which  the  creditor  had  not  etfectually 
I  applied  the  payments,  because  done  out  of  due  time, 
j  yet  the  applications  made  here  were  just  such  as  the 
'  law  would  have  made,  according  to  the  rule  of  the  civil 
law.  All  the  debts  were  secured  alike,  and  drawing 
interest  at  the  time  of  the  payments ;  and  the  debt  of 
Bencine,  secured  by  his  own  name  alone,  though  due 
upon  securities  more  recent,  was  in  fact  contracted  a 
considerable  time  before  any  of  the  othtsrs  ;  and,  though 
the  other  two  classes  of  securities  wei*e  payable  at  the 
same  days,  and  the  bonds  of  Moss,  Alexander  and  Ben- 
cine  were  given  to  Peck,  Wellford  &  Co.  before  those  of 
Bencine  and  Adams,  yet  the  former  class  became  Ben- 
cine's  own  debt  and  payable  by  himself  exclusively,  after 
he  had  given  the  notes  in  substitution  for  Bowen's — ^he 
having  purchased  from  Bowen  before  he  did  from  Moss. 
But  we  are  at  liberty  to  pass  by  this  point,  also,  for  the 
same  reason,  that  we  did  that  respecting  the  concurrence 
of  Bencine  and  Peck  in  the  application  in  July,  1844. 
Por,.although  the  common  law  may  be  indebted  to  the 
civil  law  for  the  leading  rule,  which  gives  the  option 
first  to  the  debtor,  and  then,  in  succession,  to  the  creditor, 
and  to  the  law  ;  yet  it  is  certain,  that  the  Roman  law 
has  not  been  followed  throughout,  but  the  English  and 
American  Courts  have  departed  from  it  in  several  in- 
stances, and,  indeed,  reversed  it,  and  allowed  the  creditor 
;  to  make  his  election  long  posterior  to  the  payment,  and 
•  after  material  changes,  of  the  circumstances  of  the  par- 
ties ;  and,  in  other  instances,  the  law  has  applied  pay- 
>  meats  according  to  the  interest  and  presumed  intention 
of  the  creditor,  as,  for  example,  to  the  debt  not  bearing 
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interest,  or  the  one  more  precariously  secured,  or  one 
barred  by  the  statute  of  limitations  or  the  like.  This 
doctrine  was  discussed,  and  first  particularly  explained 
by  Sir  William  Grant,  in  Devayncs  v.  Noble,  1  Meriv. 
5*^8,  ClaytorCs  case,  570,  604,  He  did  not  conclusively 
decide  any  point  on  it ;  but  he  noticed  the  principal  cases 
which  had  then  been  decided,  and,  although,  as  he  re- 
marked, they  were  not  all  reconcileable,  it  seems  suffix 
ciently  plain,  that,  in  his  opinion,  the  weight  of  the  au- 
thorities and  principle  authorized  the  creditor  not  only 
to  apply  a  payment  to  what  debt  he  pleased,  but  to  make 
the  application  when  he  thought  fit ;  and,  further,  that, 
in  the  absence  of  express  appropriation  by  either  party, 
the  presumed  intention  of  the  cijeditor  is  to  govern*  The 
last  case  that  had  then  been  decided  was  that  of  Peters 
V.  Anderson,  in  the  Common  Pleas,  5  Taun.  596,  in  which 
it  was  held,  that,  if  not  made  specifically,  the  creditors 
may  at  any  time  elect  that  a  payment  shall  retrospective- 
ly receive  its  application  to  the  debt,  for  which  his  secu- 
rity was  the  worse.  The  old  case  of  Meggott  v.  Mills, 
\A,  Ray.  287,  and  that  of  Dawe  v.  Holdworthy  Peake  N. 
P.  64,  are  there  said  by  Chief  Justice  Gibbs  to  go  on  an 
exception  founded  on  bankruptcy.  Since  that  time,  there 
have  been  a  number  of  cases,  which  seem  to  settle  the 
question  definitely  in  England,  and  establish  that  the 
creditor  may  make  the  appropriation  at  any  time  before 
suit  brought.  Bosanqnet  v.  Wray\  6  Taunt.  597.  Bo- 
denham  v.  Purcltas,  2  B.  and  Aid.  39,  Simson  v.  Inghaniy 
2  R  and  C.  65.  Philpotl  v.  Jones,  2  Adol.  and  Eil.  41, 
and  Mills  v.  Fowkes,  5  Bingh.  N.  C.  455.  In  Philpott  v. 
Jones,  the  plaintiff  could  not  have  recovered  on  one  of 
his  debts,  which  was  for  spirits  sold  on  credit,  contrary 
to  a  statute  ;  yet  he  was  allowed  to  apply  an  indefinife 
payment  to  that  debt ;  and  Chief  Justice  Denmak  said  he 
might  so  apply  it  at  any  time.  The  same  language  is 
used  by  all  the  Court  in  Simson  v.  Ingham,  except  that 
Judge  Best  said,  the  creditor  must  appropriate  the  paj'- 
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ment  in  reasonable  time,  and  except  that  it  was  agreed 
by  all  the  Judges  that  it  must  be  before  action.  In  the 
case  of  Mills  v.  Fowkes^  which  is  the  latest  that  has 
fallen  under  our  notice,  all  the  other  cases  are  brought 
forward ;  and  it  was  there  held,  that  where  one  of  two 
debts  is  barred  by  the  statute  of  limitations,  the  creditor 
may  subsequently  apply  a  payment  to  that  debt,  and  then 
recover  the  other.  The  old  argument  was  revived  again, 
that,  where  the  creditor  failed  to  make  the  appropriation 
at  once,  he  could  not  do  it,  but  the  law  did  it  afterwards. 
But  CiuEP  Justice  Tindall  replied,  that  the  decisions  were 
clearly  the  other  way,  and  that  the  receiver  had  a  clear 
right  to  apply  a  payment  ^  at  any  time  before  action." 

Prior  to  those  modern  decisions,  the  questions  arose  in 
the  Courts  of  this  Country,  and  the  doctrines  wore  dis* 
tinctly  laid  down,  which  have  since  prevailed  in  England. 
In  The  Mayor^  4^.  of  Alexandria  v.  PatUm^  4  Cranch  317^ 
Patton  owed  Ladd  for  goods  sold' to  him,  and  also  for  the 
proceeds  of  goods  sold  by  Patton,  as  auctioneer.  .  He 
made  a  payment,  which  Ladd  ex  post  facto  applied  to  the 
former  debt,  and  then,  as  relator,  instituted  a  suit  against 
Patton  and  his  sureties  on  a  bond  given  to  secure  his  fidel* 
ity  as  auctioneer.  On  the  trial  the  jury  was  instructed, 
that,  although  Ladd  mig^t  apply  the  payment  which  Pat- 
ton had  omitted  to  applyi  yet  that  ^  it  must  have  been 
recent  and  before  any  alteration  had  taken  place  in  the 
circumstances  of  Patton :"  which  denotes,  that  Patton 
had  then  become  insolvent.  The  judgment  was  reversed 
in  the  Supreme  Court,  and  Chief  Justice  Marshall  in 
giving  the  opinion  said,  the  error  was  in  holding,  that  the 
creditor  s  election  was  lost,  if  not  immediately  exercised. 
It  is  not  said  in  that  case,  that  it  may  not  be  lost  by  any  delay 
to  make  it.  But,  if  the  creditor  be  not  obliged  to  declare 
his  option  immediately,  to  what  other  period  can  he  be  re- 
stricted ?  The  only  limitation  m  ust  be  that  laid  down  in  the 
English  cases ;  namely,  suit  brought.  For  when  a  person 
brings  suit,  he  must  be  taken  to  bring  it  on  his  demand 
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as  it  then  stands,  and  he  cannot  subsequently  change  it. 
In  accordance  with  which  the  Supreme  Court  also  held 
ia  The  United  States  v.  Kirkpatrick,  9  Wheat.  720,  that 
die  creditor  could  not  elect  at  the  trial  or  after  suit 
brought.  And  upon  the  question,  concerning  the  applica- 
tion to  be  made  by  the  law,  where  the  parties  omit,  the 
same  eminent  Judge  in  1810  laid  it  down  in  Field  v.  Hol- 
land^ 6  Cranch  8,  that  it  would  be  to  the  debt,  for  which 
the  creditor's  security  was  most  precarious. 

It  follows  from  what  has  been  said,  that  the  payments 
were  properly  appropriated,  in  the  first  instance,  to  the 
debts  for  which  the  creditors  hold  only  Bencine's  own 
note  and  acceptance ;  and  that  the  application  by  the 
creditors  of  the  residue  to  the  notes  given  by  Bencine  and 
Adams,  is  conclusive  and  cannot  be  controlled  by  the 
Court.  It  is  important  that  the  law  should  be  settled  on 
these  pointe;  and  it  is,  perhaps,  of  more  consequence  that 
aome  certain  rule  should  be  established,  than  that  it  should 
be  any  oile  in  particular — ^so  that  debtors  may  fully  know 
the  consequences  of  not  availing  themselves  of  the  power 
of  applying  a  payment  when  it  is  made,  and  allowing  it 
to  devolve  on  the  creditor. 

Perhaps  it  had  been  well  to  adhere  to  the  original  rulo 
of  the  civil  law,  as  more  simple  in  itself,  easily  understood, 
and  in  its  uniform  operation  doing  as  much  justice,  upon 
the  whole,  as  any  others  however  modified.  But,  with  no 
previous  predilection  for  them,  we  find  the  exceptions  to 
it,  on  the  points  involved  in  this  case,  so  firmly  established 
in  the  tribunals  of  the  common  law,  that  we  have  no 
choice  but  to  adopt  them  also ;  and  possibly  they  were 
necessary  to  the  advancement  of  credit  in  our  more  com- 
mercial ages,  by  afibrdiag  to  the  creditor  more  facilities 
for  securing  himself  upon  the  failure  of  his  debtors. 

The  injunction  was,  therefore,  properly  dissolved,  and 
it  must  be  so  certified  to  the  Court  of  Equity  ;  and  the 
plaintiff  must  pay  the  costs  in  this  Court. 

Piai  CuRiiiM.         Ordered  to  be  certified  accordingly. 
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WILLIAM  IIORTON  w.  EDWIN  R.  HORTON. 

Whether  or  not  a  guardian  is  bound  to  go  to  another  State  to  sue  a  former  guar- 
diau,  who  haa  taken  off  his  ward's  property;  ytt  when  such  former  guardian 
ha9  given  a  guardian  bond  in  this  State,  the  subsequent  guardian  is  bound  to 
Bue  on  that  bond  to  recover  the  value  of  the  property  so  removed  ;  and  if  ha 
neglects  to  do  so,  he  is  answerabie  to  the  ward  for  the  amount  of  the  pro- 
perty removed. 

This  cause  was  transmitted  to  this  Court  from  the 
Court  of  Equity  of  Chatham  County,  at  the  Fall  Term, 
1842. 

The  bill  is  filed  by  William  Horton,  against  Edwin  R. 
Horton,  M'ho  was  the  guardian  of  the  plaintiff,  for  an  ac- 
count. The  facts  are,  that  Joseph  Horton  was  first  ap- 
pointed the  plaintiff^'s  guardian  by  the  County  Court,  and 
rntered  into  a  guardian  bond,  in  which  tht  present  de- 
fendant and  another  person  were  his  sureties.  This  was 
in  the  year  1820,  and  the  plaintiff  was  then  seven  or 
right  years  old.  .Joseph  Horton  received,  as  legacies, 
from  a  dece^iscd  relative  to  his  ward,  the  sum  of  $100, 
and  a  negro  boy,  worth  $300.  In  January,  1823,  Joseph 
Horton,  being  about  to  remove  to  Alabama,  and  to  carry 
the  slave  with  him,  in  order  to  induce  the  defendant  and 
his  cosurety  to  assent  thereto,  executed  to  them  a  con- 
veyance for  a  tract  of  land  in  Chatham  County  to  indem- 
nify them  from  any  loss  in  case  he  did  not  get  from  the 
plaintiff  a  release,  when  he  came  to  full  age  ;  and  he  then 
went  with  the  defendant's  approbation.  In  May,  1823, 
the  defendant  procured  the  removal  of  Joseph  Horton, 
and  himself  to  be  appointed  to  the  guardianship  of  the 
plaintiff.  But  he  never  aflerwards  took  any  steps  to  get 
in  his  ward's  money  and  slave  from  Joseph  Horton,  who 
died  in  Alabama  some  years  ago.  The  present  bill 
cliarges  that  the  defendant  ought  to  have  done  so,  and 
that  he  is  liable  to  the  plaintiff,  among  other  things,  for 
the  value  of  the  estate  which  ought  to  have  been  receiv- 
ed from  the  first  guardian. 

The  answer  does  not  deny  the  facts,  but  insists  that 
the  defendant  had  not,  under  his  appointment  as  guar- 
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diaii  in  this  State,  authority  to  receive  or  sue  for  the 
ward's  property  in  Alabama. 

There  was  the  usual  reference  to  the  Master  to  take 
the  accounts  of  the  estate  of  the  plaintiff  in  the  hands, 
or  that  ought  to  have  been  in  the  hands,  of  the  defendant. 
The  Master  has  reporfed  a  balance  of  $1080  23  against 
the  defendant,  which  includes  the  value  of  the  negro  and 
the  pecuniary  legacy  to  the  plaintiff,  which  Joseph  Hor- 
ton  received  and  wasted  ;  and  the  defendant  has  excepted 
thereto. 

« 

W.  H»  Haywood,  for  the  plaintiff. 
Badger  and  Manly,  for  the  defendant. 

RuPFW,  C.  J.  The  defendant  is  liable  for  the  sums 
charged  by  the  Master.  Admitting  that  a  guardian  of  a 
ward  residing  here  is  not  bound  to  secure  the  estate  of  the 
ward  in  another  government,  a  point  we  do  not  decide, 
that  would  be  no  excuse  for  this  defendant.  For  he  had 
it  in  his  power  to  have  justice  done  to  his  ward,  without 
going  out  of  this  State,  namely,  by  an  action  against  the 
sureties  of  the  first  guardian.  Indeed,  he  himself  was  oiio  ' 
of  them  ;  and  there  can  be  little  doubt,  that  the  principal 
purpose,  for  which  he  procured  himself  to  be  appointed 
guardian,  was  to  prevent  those  sureties  from  being  imme- 
diately sued,  as  they  would  have  been,  if  any  other  person 
had  been  appointed.  The  plaintiff,  ha^  therefore,  a  right 
to  consider  his  estate  to  have  been  in  the  hands  of  the  de- 
fendant, upon  his  receiving  the  office  of  guardian.  He 
might  have  his  remedy  at  law  against  the  defendant,  as 
the  surety  of  Joseph  Horton,  or  upon  his  own  bond  as 
guardian,  or  he  may  have  it  in  this  Court  by  bill  for  the 
breach  of  trust.  The  defendant's  exception  must  there- 
fore be  over-ruled,  and  the  report  confirmed,  and  a  decree 
according  to  it,  with  costs  to  the  plaintiff. 

Peb  Cuexam.  Decree  accordinglv. 
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A.  Mng  aboQt  to  be  married,  conveyed  certain  slavee  to  a  traetee,  in  trail 
for  heiaelf  and  fatare  hnsband  dQnn|p  their  joint  liTea,  and,  if  the  surrived 
her  husband,  to  her  uie  only  ;  if  he  survived  her,  then  to  euch  peraon  or 
persons  as  she  might  bequeath  them  to  by  will,  and,  if  she  made  no  wiUt 
tbfin  to  the  use  of  the  husband  for  life,  remaiuder  **  to  the  nse  of  her  next 
of  kin,  under  the  statute  of  distribatio'us." '  Held,  that  A.  having  died 
without  executing- the  power,  the  husband  was  only  entitled  to  a  life  estate ; 
that  he  was  not  one  of  her  next  of  kin  ui^der  the  statute  of  distribntions, 
and  the  remainder  of  the  slaves,  after  bis  death,  belonged  to  her  nearest 
relatives  of  her  blood,  who  were  such  next  of  kin  under  the  statute. 

Even  if  the  conveyance  had  been  to  "  her  legal  representatives,  according 
to  the  statute  of  distributions,"  the  hnsband  could  not  have  taken,  because 
he  is  her  legal  representative,  jure  mortii,  and  not  according  to  the 
statute. 

The  case  of  Jones  v.  OUver,  3  Ired.  Eq.  369,  cited  and  approved. 

This  cause  was  removed,  by  consent,  from  the  Court 
of  Equity  of  Bertie  Countj%  at  the  Fall  Term,  1845,  to 
the  Supreme  Court. 

The  Bill  set  forth  that,  in  the  year  1838,  the  plaintiff 
intermarried  with  Mary  Johnson ;  that,  previous  to  the 
said  marriage,  a  marriage  settlement  was  entered  into  by 
the  said  parties,  in  which  the  defendant  was  made  a  trus- 
*tee.  The  material  parts  of  the  said  settlement  were, 
"  That  the  said  Mary  Johnson  of  the  first  part,  the  said 
Robert  Peterson,  the  plaintiff  in  this  suit  of  the  second 
part,  and  Lorenzo  S.  Webb,  the  present  defendant,  of  the 
third  part,  entered  into  this  indenture,  and  it  witnessed, 
"  That  w);iereas,  thfe  parties  of  the  first  and  second  part 
were  about  to  enter  into  the  civil  and  religious  contract 
of  marriage,  and  whereas  it  is  intended  between  the  said 
parties,  that  such  property  as  is  hereinafter  mentioned, 
belonging  to  the  said  Mary  Johnson,  shall  not  vest  abso- 
lutely in  the  said  Robert  Peterson,  but  shall  be  secured 
for  the  joint  use  of  the  said  parties  of  the  first  and  sec- 
ond part,  during  the  continuance  of  the  marriage,  and  to 
the  survivor  during  his  or  her  life,  and  afterwards  to 
such  persons  as  the  said  Mary  Johnson,  by  her  last  will 
and  testament,  executed  to  pass  personal  property  ac- 
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cording  to  the  laws  of  North  Carolina^  shall  appoint ;  or, 
in  default  of  such  appointment  by  her»  to  her  legal  repre- 
sentatives according  to  the  statute  of  distributions  of  this 
State.  Now,  therefore,  &c.^  and  the  deed  proceeded  to 
convey  certain  slaves  to  the  defendant,  Lorenzo  S.  Webb, 
his  executors,  <kc. ;  ^  In  trust,  nevertheless,  for  the  pur- 
poses hereinafter  declared ;  firsts  for  the  joint  use,  after 
the  solemnization  of  the  said  intended  marriage  of  the 
said  first  and  second  parties,  during  their  marriage ; 
secondly^  if  the  said  party  of  the  first  part  shall  survive 
the  said  party  of  the  second  part,  then  to  the  sole  use  of 
her,  her  heirs,  executors  or  administrators ;  thirdly f  in  case 
of  the  death  of  the  said  party  of  the  first  part,  before  the 
party  of  the  second  part,  to  his  use  duriug  his  natural 
life,  and,  after  his  death,  to  the  use  of  such  person  or  per- 
Isons  as  the  said  party  of  the  first  part  shall,  by  will,  duly 
executed  according  to  the  laws  of  this  State,  appoint ; 
or,  in  default  of  such  appointment,  to  the  use  of  her  next 
of  kin  under  the  statute  of  distributions.'*  The  Bill  then 
alleged,  that  this  marriage  settlement  having  been  duly 
executed,  proved  and  registered,  the  said  Mary  died,  with- 
out having  made  any  appointment  under  the  power  there- 
in contained ;  that  the  plaintifi^  as  her  husband,  took  out 
letters  of  administration  on  her  estate,  and  claims  the 
\ivhoIe  interest  in  the  said  slaves,  and  prays  that  the  de- 
fendant, Lorenzo  S.  Webb,  may  account,  &c.  The  next 
of  kin  of  the  said  Mary  Peterson  are  also  made  parties 
defendant,  and  they  insist  on  their  right  to  the  property, 
after  the  expiration  of  the  life  estate  of  the  husband,  the 
plaintifi*  in  the  cause.  The  trustee  submits  to  any  decree 
the  Court  may  make  in  the  premises,  none  of  the  facts 
being  disputed  on  either  side. 

Bragg^  for  the  plaintiff*. 

No  counsel  for  the  defendants  in  this  Court. 

Daniel,  J.    The  deed  of  marriage  settlement,  mentioned 
in  the  pleadings,  was  made  in  the  year  1896,  and  by  the 
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terms  of  it,  the  wife,  if  she  survived  her  husband,  was  to 
have  all  the  slaves  mentioned  in  it ;  but  if  she  died  before 
him,  she  had  a  power  to  bequeath  them  by  will  to  whom 
she  pleased ;  and,  in  case  she  made  no  will,  the  slaves 
were  to  be  held  by  the  trustee,  to  the  use  of  the  husband 
for  life,  remainder  to  the  use  of  her  next  pf  kin^  "  under 
the  statute  of  distributions/*  Mrs.  Peterson  died  without 
making  any  will.  The  husband,  having  taken  adminis- 
tration on  his  wife's  estate,  has  filed  this  bill,  calling  upon 
Webb,  the  trustee,  to  convey  the  said  slaves  to  him  ab-^ 
solUtely.  We  do  not  think  that  he  is  entitled  to  any  such 
decree.  The  next  of  kin  of  his  wife,  at  her  death,  were 
her  relations  by  bloody  and  the  husband,  in  that  sense  of 
the  term,  was  not  of  kin  to  his  wife.  Watt  v.  WcUt,  2 
Ves.  244.  Bailey  v.  Wright^  18  Ves.  50.  Jofies  v.  Oli- 
ver, 3  Iredell's  Eq.  369. 

In  the  beginning  of  the  deed,  arid  before  any  conveying 
words  are  used,  or  trusts  declared,  the  parties  recite  the 
inducement  to  the  making  of  the  same  ;  and  they  state, 
that  it  is  intended,  if  the  wife  should  die  before  the  hus- 
band, and  in  default  of  any  appointment  by  her,  then  the 
slaves,  after  the  death  of  the  husband,  should  go  ^^  to  her 
legal  representatives,  according  to  the  statute  of  distri- 
butions.'* The  husband  is  the  administrator  of  the  estate 
of  his  wife,  and  is  her  legal  representative,  jure  maritij 
and  not  according  to  the  statute  of  distributions.  It  is 
therefore  clear,  according  to  the  context,  that  he  is  not 
the  person  designated  in  the  sentence,  to  take  in  the  event 
which  has  happened.  But,  if  it  appear  from  the  disposi- 
tions in  the  whole  instrument,  whether  it  be  a  deed  or 
will,  that  those  words  (legal  representatives,)  were  used 
in  reference  to  other  persons  than  executors  and  admin- 
istrators, that  interpretation  will  prevail  and  those  other 
persons  will  take.  I  Roper  on  Legacies^  108,  110.  We 
think,  that  it  is  here  manifest,  when  the  whole  deed  is 
read,  that  the  trust  for  the  husband  is  for  his  life  only,  in 
the  event  which  has  happened ;  and  that  the  remainder 
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in  the  slaves,  after  the  death  of  the  husband,  was  to  go 
to  the  next  of  kin  in  blood  of  the  wife,  who  were  so,  at 
her  death.    The  bill  must  be  dismissed. 

P«i  CuuAM.  Decree  accordingly. 


BENJAMIN  S.  11.  LIVERMAN  v$.  STEPHEN  D.  CARTER. 

A  lAfltator  bequeathed  aU  hie  property  to  his  brother  A.,  except  (100,  which 
h«  "  willed  to  0.  to  be  appropriated  to  tlie  use  of  sehoolin^  aad  edocatloi^ 
the  said  B.,  ia  that  way  aad  at  that  time  that  shall  appear  to  be  the  roost 
advaata|re  to  the  said  boy.  I  also  leave  the  said  (100  io  the  hands  of  the 
said  A.,  to  use  the  said  raeaey  for  the  said  parpose  above  written,  if  he 
shoaid  hare  it  In  his  power,  and,  if  not,  to  reoiaia  in  eoaimoa  with  the 
rest  of  the  said  property  te  A."  The  tesUtor  lived  till  B.,  the  hoy,  had 
beemno  a  man,  married,  and  had  a  family.  Htld,  that  this  was  not  aa 
absolute  lef^aey  of  ( 100  to  B.,  but  oaly  for  his  school  in;  and  education, 
and  that,  under  the  circurastancrs  existing  at  the  death  of  the  testator,  he 
had  no  right  to  claim  it,  but  it  beloaged  to  A. 

If  a  bequest  be  to,  or  in  trust  for  a  legatee,  te  put  him  eut  apprentice,  or  te 
advance  liim  in  a«y  business  or  profession,  it  is  an  absolute  bequest  to  such 
legatee  ;  except  in  the  case,  where  the  legacy  is  given  over  to  another,  in 
the  eyent  that  the  first  object  of  the  testator  cannot  be  effected. 

Appeal  from  the  decree  of  the  Court  of  Equity  of  Hyde 
County,-  at  the  Fall  Terra,  1845,  his  Honor  Judge  Battlk 
presiding,  dismissing  the  Bill. 
The  case  appeared  upon  the  pleadings,  to  be  this : 
Moses  Carter,  of  th6  County  of  Hyde,  in  the  year  1835, 
made  his  will,  and  thereby  gave  to  the  defendant,  his  bro- 
ther, all  his  real  and  personal  estate,  (amounting  in  value 
to  about  $800,  as  the  answer  states,)  *'  with  the  exception 
of  one  hundred  dollars,  which  I  will  to  B.  H.  S.  Liverman, 
(the  plaintiff)  to  be  appropriated  to  the  use  of  schooling  and 
educating  the  said  Liverman,  in  that  way  and  at  that  time, 
that  shall  appear  to  be  of  the  most  advantage  to  the  said 
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hcfy.  I  also  leave  the  said  hundred  dollars  in  the  hands 
of  my  brother,  S.  D.  Carter,  to  use  the  said  money  for  said 
purpose  above  written,  if  he  should  have  it  in  his  power, 
and,  if  not«  to  remain  in  common  with  the  rest  of  the  said 
property  to  the  said  S.  D.  Carter.**  The  testator  did  not 
die  until  the  month  of  March  in  the  year  1842,  nearly 
seven  years  after  the  writing  of  his  will,  when  the  plain- 
tiff was  more  than  twenty-one  years  old,  married,  and 
had  two  children. 

No  counsel  for  the  plaintiff; 
Stanly^  for  the  defendant. 

Daniel,  J.  The  hundred  dollars,  as  it  seems  to  us,  was 
to  be  applied  by  the  defendant  to  the  use  of  the  schooling 
and  education  of  the  plaintiff,  in  that  way  and  at  that 
time,  that  should  appear  to  be  of  most  advantage  to  the 
said  hoy.  And  if  the  defendant  should  not  have  it  in  his 
power  to  apply  the  fund  to  the  schooling  and  education  of 
the  boy  J  then  the  same,  should  sink  in  the  general  legacy. 
We  do  not  think  that  the  sum  was  to  be  raised  for  the 
general  advancement  in  life  of  the  plaintiff,  and  it  does 
not  appear  that  it  ever  was  in  the  power  of  the  defendant 
to  apply  it  to  the  education  of  the  plaintiff;  nor  is  it  now 
claimed  by  him  for  that  purpose,  but  absolutely.  The 
law  is,  if  a  bequest  be  to,  or  in  trust  for,  a  legatee,  to  put 
him  out  apprentice,  or  prepare  him  for  Priests'  orders, 
or  to  advance  him  in  any  business  or  profession,  it  is  an 
absolute  bequest  to  such  legatee.  This  is,  however,  when 
the  legacy  is  not  given  over  to  another^  in  the  event  the 
first  object  of  the  testator  cannot  be  affected.  Nevile  v. 
Nevile,  2  Vern.  480.  Barton  v.  Grant,  2  Vern.  254.  Bar- 
ton V.  Cocke  J  6  Ves,  451.  Cope  v.  Wiltnot,  Amb.  704. 
Sherwood  v.  Rynie,  5  Ves.  667.  In  the  case  before  us,  the 
testator  leaves  the  legacy  in  the  hands  of  a  trustee,  to  use 
it  for  schooling  and  educating  the  said  boy,  in  that  way 
and  at  that  time,  that  snail  appear  to  be  of  the  most  ad- 
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vaatage  to  him,  if  the  tiiistee  should  have  it  in  his  power ; 
and,  if  not,  the  fund  is  to  remain  with  the  rest  of  the  pro- 
perty, before  given  to  the  trustee,  for  the  benefit  of  the 
trustee.  The  plaintiff  now  insists,  that  he  is  absolute 
owner  of  the  9100 ;  and  he  demands  it  on  that  ground  only. 
Sappose'he  was  to  get  it  and  would  never  thereafter  go 
to  school,  what  would  become  of  the  words  in  the  will, 
which  give  the  said  9100  to  the  defendant  in  that  event  f 
Why,  they  would  be  nullified.  That,  it  seems  to  us, 
vrould  be  contrary  to  all  the  known  rules  of  construction 
on  wills.  We  think,  that  the  testator  intended  the  9100 
for  his  brother,  unless  it  should  be  wanting  for  the  school- 
ing of  the  plaintiff.  We  therefore  think,  that  the  decree, 
disqiissing  the  bill,  was  right,  and  that  it  must  be  affirmed ; 
but  without  costs  in  this  Court. 

Per  Curiam.  Decree  accordingly. 


THE  DEEP  RIVER  GOLD  MINING  CO.  w.  RICHARD  FOX. 

If  is  «  well  established  principle  iu  Equity,  that  an  agent  cannot  nnake  him- 
self an  adTerae  party  to  his  principal,  while  the  agency  continues ;  be  can 
Deither  make  himself  a  purchaser,  when  employed  to  sell,  nor,  if  employ- 
ed to  porebase,  can  be  make  himself  the  seller.  In  botl^ cases,  be  is  but 
a  trustee  for  his  principal. 

But  the  rule  applies  only  to  agents,  who  are  relied  upon  for  counsel  and  di- 
reetiou,  and  whose  employment  is  rather  a  trust  than  a  service  ;  and  not 
to  tbose,  who  are  merely  employed  as  instruments,  in  the  performance  of 
some  appointed  service.  "^ 

Couru  of  Equity  should  be  very  cautious  in  granting  injunctions  to  stop 
mining  operations,  because  such  steppage  is  alike  opposed  to  public  policy, 
and  to  the  private  justice  doe  to  the  party,  who  might  ultimately  be  found 
to  be  the  owner.  The  better  course  is  not  to  prevent  the  working  of  the 
mioo,  but  to  appoint  a  rsceiver. 

Tbo  eases  of  BineU  v.  Bozman^  3  Dev.  £q.  160,  and  Falls  v.  McAjfee,  3 
Irsd.  239,  cited  and  approved. 

This  was  an  appeal,  both  by  the  plaintifTs  ai)d  the  dr- 
fendanf,  from  certain  interlocutory  orders  made  by  the 
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Court  of  Equity  of  Guilford  County,  at  the  Pall  Term, 
1845,  his  Honor  Judge  Dick  presiding. 

The  bill  charges,  that  the  plaintifis,  by  an  Act  of  the 
General  Assembly,  passed  in  the  year  1835,  were  incor- 
porated by  the  name  of  the  Deep  River  Gold  Mining  Com- 
pany, and  as  such  were  organized  and  commenced  busi- 
ness in  the  year  1835,  and  continued  to  carry  it  on  until 
finally  suspended.  The  officers  of  said  company  at  the 
time  the  bill  was  filed,  consisted  of  a  President,  Granville 
Sharp  Patterson,  and  four  Directors,  to-wit :  Roswell  A. 
King,  Lemuel  Lamb,  Joshua  Phillips  and  Ilenrj*  Ogden, 
all  of  whom  were  duly  chosen,  according  to  the  act,  and 
of  whom,  Roswell  A.  King  alone  lived  in  North  Carolina. 
The  others  in  New  York  and  Philadelphia.  That,  by  the 
provisions  of  the  act  of  incorporation,  all  the  property  of 
the  company  is  made  liable  to  be  sold  for  its  debts,  and 
that  process,  to  subject  it  to  such  sale,  may  be  served  on 
the  President  or  any  Director  or  Stockholder.  To  carry 
on  their  operations,  the  bill  charges  that  the  company 
purchased,  from  Roswell  A.  King  and  others,  several  con- 
tiguous tracts  of  land,  which  were  valued  at  the  time  at 
$200,000,  and,  at  which  price,  they  were  taken  as  stock. 
When  the  company  commenced  operations,  the  defendant. 
Fox,  was  appointed  the  agent  to  manage  and  carry  on  the 
business  at  a  salarj-  of  $1500  per  year,  and  one  F.  Wilk- 
erson  \yas  appointed  their  clerk  at  a  salary  of  $400.  The 
lands  were  found,  upon  examination,  to  abound  in  copper 
and  gold  ore,  each  very  rich.  Large  quantities  were  sent 
to  England  and  sold  at  a  high  price.  The  purpose  of 
sending  the  ore  to  England  was  to  ascertain  its  value, 
and  to  enable  the  company,  by  a  sale  of  stock,  to  carry  on 
their  operations  more  extensively  and  profitably.  Sales 
were  effectuated  upon  certain  terms,  and  in  consequence 
of  a  misunderstanding  between  the  company  and  the  Eng- 
lish purchasers,  the  business  of  the  company  was  suspended. 
The  agent,  Fox,  was,  by  letter  dat^d  the  1  st  of  January.  1 839, 
informed  of  this  fact,  and  directed  to  discliar:ge  all  the  hands 
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except  two  or  three  to  take  care  of  the  property,  and  by 
letter,  dated  in  the  April  following*  and  addressed  to  him» 
he  was  notified  his  services  and  Wilkerson's  were  no 
longer  needed,  and  requiring  him  to  forward  a  full  state* 
ment  of  the  situation  of  the  firm,  and  the  said  Fox,  sub- 
sequently, agreed  with  the  plaintiffs  to  continue  to  act 
as  their  agent,  at  a  salary  of  8100  per  annum.  This  new 
arrangement  was  finally  closed  or  made  at  a  meeting  of 
the  board,  held  in  May,  1841,  at  which  the  defendant 
was  present.  The  bill  charges  that,  while  Fox  was  so 
acting  as  their  agent,  he  caused  process  to  issue  against 
the  company,  returnable  to  the  August  Term,  1841,  of  the 
Court  of  Picas  and  Quarter  Sessions  of  Guilford  County, 
and  obtained  a  judgment  at  the  November  Term  follow* 
ing.  Tor  the  sum  of  81166  36,  which  he  claimed  to  be  due 
for  his  said  salaries  as  agent.  Upon  this  judgment  exe- 
cution issued,  returnable  to  February  Term.  1842,  and 
was  levied  on  all  the  property  of  the  plaintiffs  in  the 
County  of  Guilford,  including  the  several  tracts  of  laud, 
so  purchased  and  held  by  the  company ;  that  a  sale  took 
place  at  May  Term,  1842,  when  the  Jefendant  purchased 
the  whole  of  the  lands  at  the  price,  in  the  whole,  of 
81,265— the  several  tracts  having  been  sold  separately, 
and  being  worth  the  amount  at  which  they  were  taken 
as  stock.  The  bill  further  states,  that,  at  the  meeting  of 
the  board  in  May,  1842,  the  defendant  presented  his  ac- 
count against  the  company,  and  made  a  representation  of 
their  affairs,  at  the  same  time  stating  the  quantity  of  ore 
that  was  raised  and  on  the  surface  of  the  mine,  and 
which  he  agreed  to  take  at  the  price  of  8500,  deducting 
which  from  his  account,  would  leave  a  balance  in  his 
favor  of  about  81000.  He  was  fully  informed  of  the 
causes  which  produced  the  suspension  of  the  mining  busi- 
ness, and  of  the  embarrassed  state  of  the  plaintifis*  affairs, 
and  in  consequence  thereof,  promised  not  to  press  his 
claims,  but  that  they  might  be  paid  at  the  convenience  of 
the  company.    The  bill  charges,  that  the  writ  or  process  , 
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in  the  suit  was  not  served  on  the  President,  but  on  Ros- 
weil  A.  King,  one  of  the  Directors,  who  lived  in  North 
Carolina,  and  while  said  Fox  continued  the  agent  of  the 
company  and  vras  living  on  the  land,  and  that  no  notice 
was  given  to  the  plaintiffi;  (except  by  the  service)  of  the 
issuing  of  the  writ  or  the  obtaining  of  the  judgment  or  the 
sale  of  the  land,  and  that  the  judgment  was  taken  by  de* 
fault,  and  without  an  appearance  for  them  or  defence. 
It  charges,  that  it  was  the  duty  of  the  defendant  to  have 
taken  care  of  the  interest  of  the  company,  and  to  have 
notified  the  Board  of  Directors  of  the  existence  of  the 
suit  and  its  progress.     The  bill  charges,  that  in  the  sale 
of  the  ore,  lying  on  the  ground  as  set  forth,  they  were 
grossly  deceived  by  the  defendant,  both  as  to  the  amount 
of  the  ore  and  its  value,  and  that  the  defendant  well 
knew  both  the  amount  and  value,  being  an  experienced 
miner,  and  that  it  was  worth  more  than  what  the  compa* 
ny  owed  him,  and  that,  fnim  it  and  from  ore  subsequently 
raised  by  him  from  the  mines,  preceding  the  sale  to  him 
by  the  Sheriff,  he  actually  realized  the  nam  of  $6000,  de- 
ducting all  expenses  ;  and  it  calls  for  an  account  of  the 
ore  and  its  proceeds.    The  bill  further  charges,  that,  if 
all  just  accounts  were  taken  between  the  plaintiffs  and 
the  said  Fox,  it  would  appear,  that,  at  the  time  he  took 
his  judgment  and  sold  the  land,  they  owed  him  nothing, 
and  that,  at  the  sale,  the  defendant  announced  that  no« 
thing  would  be  taken  at  the  sale  in  payment  by  the  pur« 
chaser  but  gold  and  silver,  whereby  purchasers  were 
prevented  fVom  bidding,  and  the  property  of  the  |4aintiffs 
was  sacrificed,  through  the  negligence  and  fraud  of  the 
defendant,  who  was  their  agent.    The  bill  then  charges, 
that  as  early  as  May,  1841,  the  defendMit  had  formed 
the  design  of  defrauding  the  plaintiffs  out  of  their  pro« 
perty,  and,  with  that  view,  in  his  oonversatiens  depte* 
eiated  the  mines  and  the  ore ;  that  the  plaintifis  were 
ignorant  of  both,  living  at  a  great  distance  frmn  North 
Carolina,  and  that  they  had  implicit  confidenoe  in  the 
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jBiniiig  skill  and  honesty  of  the  defendant,  but  that,  sinee 
his  purchase,  the  mines  have  turned  out  to  be  extremely 
valuable,  as  proved  by  letters  written  by  the  said  defenr 
dant  in  1845  to  John  Rutter.  It  then  charges  that  the 
defendant  has  little  or  no  property,  except  that  obtained 
from  the  mines,  and  that  he  is  stUl  working  them,  and 
prays  an  injunction ;  and,  accordingly,  an  injunction  was 
granted. 

The  answer  admits  the  incorporation  of  the  ccnnpany, 
their  regular  organization,  and  the  acquisition  by  them 
of  the  land,  as  stated  in  the  bill.  It  admits  the  employ* 
ment  of  the  defendant  as  their  agent  at  the  salajpy  of 
•1500,  that  the  business  of  mining  was  suspended  at  the 
time  specified  and  his  dismissal  from  his  agency  in  April 
lB99t  c^  denies,  that,  after  that  time,  he  acted  as  their 
agent,  but  that  he  did  agree,  for  the  sum  of  #100  a  year 
and  the  use  of  the  land,  to  take  care  of  the  property  of  the 
plaintiffs.  It  admits  that  he  did  sue  the  company  for  mo- 
ney that  was  justly  his  due,  and  did  obtain  a  judgment 
and  caused  the  execution  to  be  levied  on  the  land  and 
became  himself  the  purchaser,  and  that  the  defendant 
now  holds  the  Sheriff's  deed  for  it  and  claims  it  as  his 
own,  and  denies  that  his  judgment  was  taken  by  default, 
but  states  that  at  the  return  term  of  the  writ  the  plaintiffs 
were  represented  by  counsel,  who  entered  the  pleas  of 
the  general  issue,  payment,  and  set  off,  releajfe,  and  accord 
and  satisfaction. 

The  answer  alleges,  that,  in  compliance  with  the  dir 
rections  contained  in  the  letter  of  April  1889,  he  caused 
the  clerk  of  the  company,  Mr.  Wilkerson,  to  make  out  a 
full  statement  of  the  affairs  of  the  company,  from  the  com* 
mencement  of  operations  to  the  time  of  suspension,  which, 
together  with  an  inventory  of  their  effects  in  Guilfovd 
County,  was  by  him  laid  before  a  board  of  the  company, 
vAdck  was  held  in  Philadelphia,  in  May,  1888,  with  which 
account  and  inventory  they  were  well  pleased.  At  this 
meeting  he  exhibited  to  the  company  his  account  and  da- 
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manded  what  was  due  him  for  his  services ;  it  was  ad» 
Diitted  to  be  just,  but  he  was  informed  by  the  board,  that 
they  had  no  funds.  It  was  then  proposed  to  him,  that  he 
should  take  care  of  the  land  and  property  for  the  company^ 
for  which  service  they  would  allow  him  #100  a  year  and 
let  him  have  the  use  of  the  land,  pay  him  then  #100  of 
his  account,  his  travelling  expenses,  and  remit  him,  in  the 
course  of  two  or  three  weeks,  #800  more  on  his  account. 
He  returned'  to  North  Carolina,  but  never  received  the 
money  promised,  except  the  #100.  The  defendant  deikies 
he  th^n  promised  not  to  press  his  claims,  or  that  he  would  - 
wait  the  convenience  of  the  company.  The  defendant 
was  again  present,  at  a  meeting  of  the  board  in  New 
York  in  May,  1841,  when  he  again  demanded  payment 
of  hi^  account  and  received  the  same  answer  as  before, 
when  he  distinctly  informed  them,  if  he  "was  not  paid 
before  the  next  Gbunty  Court  of  Guilford,  he  would  put 
his  claim  in  suit  against  the  company.  The  Directors 
then  promised  in  two  weeks  to  send  him  #400,  which  they 
never  did. 

The  answer  admits  that  the  company  failing  to  remit  the 
#400  as  promised,  a  writ  was  taken  out  by  him  as  re« 
turnable  to  August  term,  1841,  of  Guilford  County  Court, 
and  he  had  it  served  upon  Roswell  A.  King*  who  was 
both  a  Stock-holder  in,  and  Director  of,  the  said  company, 
and,  at  November  term  succeeding,  recovered  a  judgment 
for  what  was  justly  due  him  and  no  more,  and  that  he 
filed  in  the  office  a  copy  of  his  account  The  defendant 
avers,  that  immediately  upon  commencing  suit,  he  inform- 
ed the  company  by  letter,  that  he  had  done  so,  and,  upon 
obtaining  judgment,  h§  notified  John  Rutter,  one  of  the 
Directors,  of  the  fact,  and,  that  if  funds  were  not  forward- 
ed to  satisfy  it,  the  lands  would  be  sold  at  February  term, 
1842 :  That  no  sale  took  place  at  February  term,  in  eon- 
tfequeoce  of  King's  having  prevailed  on  tite  Sberifif  not 
to  make  it,  promising  to  pay  his  forfeiture  for  him,  to-wit, 
#100,  which  the  defendant  enforced.    The  answer  further 
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Admits  the  purchase  of  the  land  by  defendant,  at  Majr 
tenn»  1842,  and  that,  at  the  preceding  term,  he  had  said 
he  would  take  nothing  but  gold  and  .silver,  being  vexed 
with  King  and  the  Sheriff,  for  the  postponment  of  the  sale 
at  that  term,  bat,  when  the  land  was  offered,  he  informed 
the  company  he  would  take  any  current  bank  notes. 

Defendant  denies  that  in  these  transactions  he  was  act> 
iag  as  the  agent  of  the  company.  (le  avers  that,  after 
the  sale,  he  had  interviews  and  correspondence  with 
sone  member».9f  the  company,  when  they  were  fatly  ap- 
prised of  what  had  been  done,  and  approved  of  the  de- 
fendant's conduct,  and  that,  in  confirmation  of  this  state-* 
raent,  he -received  from  the  President,  Mr.  Patterson,  and 
Mr.  Ogden,  a  letter  bearing  date  the  30th  of  May,  1843, 
which  is  as  fellows : 

New  York,  May  SOtk,  1842. 
Sir  :  In  answer  to  your  enquirj-,  we  can  only  say,  that 
as  the  company  would  not  pay  you  the  money  due  by 
them  to  you,  that,  in  purchasing  the  propertj'  when  it 
was  sold  by  the  Sheriff,  no  blame  can  attach  to  you.  As 
aj^cnt  of  the  company,  you  certainly,  both  by  your  atten- 
tion and  competency,  gave  entire  satisfaction,  nor  is  any 
blame  to  be  attached  to  you. 

Signed,  GRANVILLE  S.  PATTERSON, 

HENRY  OGDEN. 

The  answ^  denies  the  value  set  upon  the  lands  in  the 
bill,  and  if  they  were  of  that  valoe,  Roswell  A.  King, 
one  of  the  Directors,  lived  within  fifteen  miles  of  them» 
and  knew  of  the  sale. 

The  defendant  denies  that  he  purchased  the  land  and 
odier  property,  with  any  vieiv  to  a  speculation,  but  sim- 
ply to  save  his  debt,  as  the  whole  that  was  sold  fell 
diort,  by  MOO,  of  paying  his  claim,  and,  in  confirmation 
of  this  allegation,  states  that,  soon  after  making  his  pur* 
chase,  he  went  on  to  New  Yovk,  where  Mr.  Pattersoni 
the  President  of  the  company,  and  Mr.  Ratter,  and  Mf» 
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Ogden,  two  of  the  Directors,  lived,  and  tock  with  him 
the  several  Sheriffs*  deeds,  without  having  had  them  re- 
gistered, and  offered  to  surrender  the  deeds,  both  for  the 
land  and  the  personal  property,  if  they  would  pay  his 
debt  and  his  travelling  expenses.    This  they  declined  to 
do,  saying  the  company  had  no  funds ;  that  the  defendant 
must  keep  the  property,  and  save  himself  out  of  it  if  he 
could.    With  respect  to  the  ore,  the  answer  states  that 
he  valued  it  at  t400,  but  Mr.  King  insisted  upon  his  giv- 
ing $500,  and  placing  implicit  confident  in  the  judg- 
ment and  integrity  of  Mr.  King,  he  agreed  to  take  it  at 
t*iat  price ;  and,  in  confirmation  of  this  statement,  refers 
to  a  letter  from  Mr.  King  to  the  company,  under  date  of 
the  20th  December.  1830,  to  that  effect ;  and  also  to  two 
other  letters,  one  from  Mr.  Rutter,  one  of  the  Directors, 
and  one  from  the  President,  Mr.  Patterson,  agreeing  to 
let  the  ore  go  at  the  price  of  $500 — ^the  two  last  letters 
of  a  date  subsequent  to  the  one  from  Mr.  King.    The 
answer  further  states,  that  after  purchasing  the  ore,  he 
considered  it  his,  and  that  he  kept  no  account  of  the  pro- 
ceeds, and  is  now  unable  to  state  them,  as  he  had  ore 
from  other  mines,  which  he  worked  with  it,  bat  denies 
that,  in  his  belief,  he  realized  from  it  more  than  he  had 
before  been  receiving  by  way  of  salary  at  $1500  a  year. 
The  answer  denies,  that,  upon  a  fair  settlement,  the 
defendant  would  be  indebted  to  the  plaintiffs:  on  the 
contrary,  it  avers  that  the  sum.  for  which  the  defendant 
obtained  judgment,  was  justly  due  to  him,  and  as  to  the 
ore  sold  by  the  Sheriff,  that  a  true  account  of  it  was  con- 
tained in  the  inventory  exhibited  by  the  defendant  to  the 
President  and  Henry  Ogden,  at  the  time  he  offered  to 
surrender  his  purchase.     The  answer  further  alleges, 
that  by  two  deeds,  the  one  bearing  date  the  90th  day  of 
May.  1842,  and  the  other  the  5iOth  January,  1849,  he  ap- 
pointed the  said  Patterson  and  Ogden  his  attorneys  to  sell 
said  tracts  of  land,  and  that  they  accepted  the  agt^ncy, 
and  made  e.fforts  to  execute  it,  as  was  shown  by  theip 
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letters  addressed  to  the  defendaat — oopies  of  which  let«- 
ters  and  powers  of  attorney  are  appended  to  the  answers, 
as  parts  thereof :  And  that,  in  June,  1845,  John  Rutter 
came  on  to  the  defendant's  residence  in  North  Carolina, 
and  was,  by  defendant,  and  at  his  own  request,  appointed 
a  co-i^ent  with  Henry  Ogden,  to  make  sale  of  the  lands 
and  mines,  on  account  of,  and  for  the  defendant.  .  Upon 
the  coming  in  of  the  answex»  on  'motion,  the  injunction 
was  dissolved,  so  far  as  to  allow  tlie  defendant  to  remove 
and  use  10,000  bushels  of  the  ore,  then  on  the  sur- 
face of  the  mines ;  and  as  to  the  residue,  the.iiyunction 
was  retained  until Jjie  hearinj^  of  the  cause.  From  this 
interlocutory  decree,  both  parties  appealed — ^thc  plaintifls 
from  the  first  branch  of  it,  and  the  defendant  from  the 
latter* 

Badger^  for  the  plaintifi*s. 
Mareheadf  for  the  defendant. 

Nasb,  J.  We  think  his  Honor  erred,  and  that  the  in- 
jonction  ought  to  have  been  dissolved  in  full. 

The  plaintiffs,  by  their  bill,  rest  their  claim  to  relief 
upon  three  grounds:  First,  that  the  defendant,  when  he 
made  his  pnrchase,was  their  agent,  and  in  this  Court  will 
be  held  to  be  a  trustee  for  their  benefit.  2d,  that  the  judg- 
ment was  fraudulently  obtained,  no  process  having  been 
ever  served  upon  the  President  of  the  company  or  any 
Stock-holder,  and  no  defence  having  been  made  for  them. 
And,  adly,  that  the  defendant  was  guilty  of  a  fraud  in 
pnrchaMBg  from  them  the  ore  as  set  forth  in  the  bill,  in 
representing  to  them  that  it  was  not  worth  more  than 
MOO,  when  he  knew  that  it  was  worth  a  great  deal  more, 
and  when  in  fact  he  realized  from  it  and  other  ore,  six 
thousand  dollars,  whereby  their  debt  to  him  was  more 
than  paid. 

It  is  a  well  established  principle  in  Equity,  that  an 
^ent  cannot  make  himself  an  adverse  party  to  bis  prin* 
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cipaU  while  the  agency  continues ;  he  can  neither  make 
himself  a  parchaser  when  employed  to  sell,  nor,  if  em* 
ployed  to  purchase,  can  he  make  himself  the  seller,  and 
to  this  rule  the  exceptions  are  very  limited.  The  justice 
and  expedi^icy  of  the  rule  are  obvious  and  founded  upon 
a  plain  reason.  The  principal  does  not  get  what  he  bar- 
.  gains  for,  in  the  employment,  namely,  the  zeal  and  vig- 
ilance of  the  agent,  for  his  own  exclusive  use.  Paley 
en  Prim,  ^md  Agents  p.  1 1,  33,  34.  Equity  therefore  will 
consider  an  agent  so  acting  as  a  trustee,  in  the  case 
of  a  purchase,  for  his  principal,  and  the  purchase  itself, 
but  as  a  security  for  what  may  be  fopnd  due  him  on  a 
settlement  of  accounts  between  him  and  his  principal. 
This  case  is  not  within  the  above  principle.  But  the 
rule  applies  only  to  agents,  who  are  relied  upon  for  counsel 
'and  direction,  and  whose  employment  is  rather  a  trust 
than  a  service,  and  not  to  those  who  are  merely  employed 
as  instruments,  in  the  performance  of  some  appointed 
service.  PaL  on  Prin.  and  Ag.  12.  If  then  the  original 
employment  of  Fox,  the  defendant,  was  such  an  agency 
as  forbad  him  to  place  himself,  with  respect  to  this  pro- 
perty, in  a  position  adverse  to  his  principals,  the  plaintiffs, 
it  is  evident  from  the  statement  of  the  bill,  that  such 
agency  had  ceased  before  the  commencement  of  his  action 
against  them.  The  bill  charges,  that  the  plaintiffs, 
through  their  President,  on  or  about  the  sixth  day  of  April, 
1839,  addressed  a  letter  to  the  defendant,  notifying  him 
that  his  services  were  no  longer  required  and  directing 
him  to  forward  his  accounts.  From  the  reception  of  that 
letter,  the  defendant  ceased  to  be  their  agent,  as  an  officer 
in  conducting  their  mining  operations. 

The  SQxtj  which  Fox  instituted  against  the  corporation, 
was  commenced  in  the  summer  of  1841.  It  is  true,  that, 
after  he  was  thus  dismissed  from  their  service,  he  entered 
into  a  new  agreement  to  take  care  of  the  land  and  other 
property  for  the  use  of  the  land  and  SI 00  a  year.  But 
>v«  do  not  think,  that,  by  this  new  agreement  or  agency. 
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he  Stood  in  such  a  relation  to  the  plaintiffs,  as  to  fori>id  his 
resort  to  the  ordinary  process  of  the  law,  to  enforce  the 
coUeetion  of  a  debt,  which  was  jnstly  doe  him« 

The  second  ground  upon  which  the  defendant's  pur> 
chase  is  assailed,  is  equally  untenable.  The  bill  charges^ 
that  the  process  was  not  served  on  the  President  or  on 
any  Director,  and  that  judgment  was  taken  against  them 
by  default,  and  without  any  defence.  The  act  of  incor> 
poration,  as  set  forth  in  the  bill,  subjects  all  the  property 
of  the  company  to  the  payment  of  their  debts,  and  au- 
thorizes service  to  be  made  on  the  President,  or  in  his 
absence,  on  a  Director,  or  in  the  absence  of  both,  on  a 
Stock-holder — a  provision  usual  in  such  acts,  and,  in  this 
ease,  peculiarly  proper,  as  all  the  officers  and  Stoek-hold- 
ers.  but  one,  resided  out  of  the  State.  In  May,  1839,  the 
defendant,  in  compliance  with  the  directions  contained  in 
the  letter  from  the  President,  and  dated  in  the  April  pre- 
ceding, met  the  board  of  Directors  in  Philadelphia;  where, 
as  he  stated  in  his  answer,  he  presented  a  general  stated 
ment  of  l^e  affairs  of  the  company,  and  his  own  account, 
and  demanded  payment  of  the  latter,  and  that  no  objec- 
tion was  made  to  his  claim  as  not  being  correct,  but  he 
was  told  the  company  had  no  funds.  At  this  meeting, 
the  agreement  was  made  as  to  taking  care  of  the  mines 
and  other  property.  He  received  (100  and  the  promise 
of  9800  more  in  two  or  three  weeks,  which  was  never 
sent  Again,  in  May,  1841,  he  met  the  board  in  the  city 
of  New  York,  and  urged  the  payment  of  his  account 
No  complaint  was  then  made  as  to  its  correctness,  and 
he  informed  them,  that,  if  not  paid  by  the  next  Court  in 
Guilford  county,  he  would  sue  them ;  and,  no  payment 
being  made,  the  suit  was  commenced,  returnable  to  Au- 
gust Court.  The  writ  was  served  on  Roswell  King,  who 
was  both  a  Director  and  a  Stock-holder,  and,  at  the  return 
term,  the  usual  pleas  were  entered  on  the  record  by  an 
attorney  of  the  Court.  And  yet  Mr.  Patterson,  the  Presi* 
dent,  and  one  of  the  plaintiffs^  swears  that  it  was  not 
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served  on  any  Director  of  the  company.  The  suit,  theu, 
was  regularly  commenced,  and,  as  stated  in  the  answer* 
regularly  conducted  to  a  judgment.  We  see  nothing 
unfair  in  all  this.  His  claim  against  the  company  was 
admitted  to  be  just ;  he  had  been  informed  by  the  Presi- 
dent and  some  of  the  Directors  at  the  North,  that  the 
company  was  without  funds,  and  had  been'  informed  by 
Mr.  King,  himself  a  Director,  and  a  Stock-holder  and 
creditor  of  the  company,  that  the  individuals  composing 
it  were  all  bankrupt. '  There  was  no  property  to  which 
he  could  look  for  his  indemnity,  but  the  lanc(s  and  t)ie 
property  of  a  personal  character  connected  with  the 
mines.  What  was  he  to  do  ?  Did  the  law  require  him 
to  stand  by  and  see  other  creditors  seize  this  very  pro- 
perty, upon  which  his  labor  had  been  bestowed,  and 
make  no  effort  to  save  himself.  We  think  not  But  the 
defendant  goes  further.  No  sooner  is  his  judgment  ob- 
tained, than  he  informs  the  board  of  Directors  of  the 
fact — ^informs  them  when  the  sale  will  take  place,  and 
assures  them,  unless  paid,  the  land  will  be  sold*  The 
lands  were  sold  publicly,  at  the  Court-house  in  Guilford 
County,  on  the  sale  day,  as  established  by  law,  being  the 
first  day  of  the  Court,  and  do  not  bring,  by  •2(K),  what 
the  executions  called  for.  Mr.  Fox  again  went  on  to 
New  York — ^took  with  him  the  Sheriff's  deeds,  without 
having  had  them  registered,  and  offered  to  surrender  the 
deeds  and  give  up  all  the  property,  if  they  would  pay 
him  what  was  justly  due,  and  his  travelling  expenses. 
This  proposition  on  the  part  of  the  defendant,  is  evidence 
that  he  had  no  wish  to  speculate  on  his  late  employers. 
It  will  be  recollected  the  cdse  is  before  us,  not  for  hear- 
ing, but  upon  a  motion  to  dissolve  the  injunction*  In 
confirmation,  however,  of  the  statement  nuule  by  the  an- 
swer, is  the  letter  of  the  30th  of  May,  1842,  written  to 
the  defendant  by  the  President,  G.  S.  Patterson,  and  Henry 
Ogden,  one  of  the  Directors  of  the  company,  in  answer 
to  one  written  to  them  by  the  defendant,  informing  them 


DECEMBER  TERM,  1845.  73 


Deep  River  Gold  Miaiog  Co.  v.  Fox. 


of  Jthe  sale,  in  which  they  state  that  the  company  would 
noi&pay  him  his  claims,  and  that,  in  purchasing  the  pro- 
perty at  the  Sheriff's  sale,  no  blame  could  attach  to  him. 
With  what  propriety,  then,  can  these  plaintiffs  allege, 
that  the  recovery  by  the  defendant  was  a  fraudulent 
one  ?  As  to  the  irregularity  in  the  recovery,  a^  alleged, 
but  which  is  shown  not  to  exist,  this  Court  can  take  no 
notice  of  it,  except  so  far  as  it  may  be  evidence,  with 
other  things,  of  a  fraud.  Here,  it  is  not  alleged,  upon 
this  part  of  the  case,  that  the  plaintiff  has  recovered 
that  by  law,  which  in  good  conscience  he  ought  not  to 
retain ;  nor  do  the  pleadings  show,  that  although  the 
judgment  was  recovered  for  a  true  debt,  yet  it  was  ini- 
quitously  used,  in  which  case  the  Court  would  not  hesi- 
tate to  deprive  the  purchaser  of  the  fruits  of  his  iniqui- 
tous conduct,  as  was  done  in  the  case  of  Lord  Cranstm 
vs.  Johnston^  3  Ves.  Jr.  170,  and  cited  for  the  plaintiff. 
Here  the  plaintiffs,  or  a  part  of  them,  not  only  admit,  in 
their  letter  of  the  30th  May,  that  the  defendant's  claim 
was  a  just  one,  but  that  he  had  made  a  just  and  proper 
use  of  his  judgment  by  purchasing  at  the  sale.  Bissell 
V.  Batman^  2  Dev.  £q.  160.  In  this  case,  the  principles 
just  stated  are  fully  recognized  and  sustained.  In  addi- 
tion to  this,  the  plaintiffs,  Patterson,  Ogden,  and  Rutter, 
constituting  a  majority  of  the  board  of  Directors,  actual- 
ly became  the  agents  of  the  defendant  to  sell  the  mines 
thus  purchased  by  him,  and  bargain  for  shares  in  the 
stock,  and  an  interest  in  the  mines.  On  this  part  of  the 
case,  it  is  urged  by  the  plaintiffs*  counsel,  that  these  acts 
of  the  plaintiffs  cannot  be  considered  as  confirming  the 
title  or  acts  of  the  defendant,  because  it  Ls  not  shewn 
that  they  knew  their  rights  ;  and  the  authorities  cited  by 
him  sustain  the  position.  These  letters,  and  contracts  of 
the  plaintiffs  with  the  defendant,  are  not  offered  as  con- 
firming his.  title.  His  title  needs  no  confirmation  ;  it  is 
at  law  full  and  complete,  but  simply  acknowledging  that 
it  is  so.     It  has  been  further  urged  in  the  argument  be- 
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fore  us«  that  the  defendant  and  Roswell  King  fraudulent- 
ly combined  together  to  injure  and  defraud  the  plaintiffs 
in  the  sale  of  the  land.  It  is  sufficient  on  this  head  to 
say,  that  it  is  not  charged  in  the  bill.  Upon  the  third 
point  made  by  the  bill,  the  defendant's  answer  is  full 
and  satisfactory.  It  is  charged,  that,  availing  himself 
of  the  ignorance  of  the  plaintiffs  as  to  the  quantity  and 
value  of  the  ore,  which  had  been  gotten  out  of  the 
mine,  he  induced  them  to  sell  it  to  him  at  the  price  of 
$500,  when  he  knew  it  was  worth  much  more,  and  that, 
in  truth  and  in  fact,  he  had  extracted  from  it  a  much 
larger  sum — a  sum  much  more  than  sufficient  to  pay  his 
expenses  and  all  that  the  company  owed  him,  and  that, 
therefore,  at  the  time  he  obtained  his  judgment  they  owed 
liim  nothing.  To  this  charge  the  defendant  replies,  that 
he  is  not  skilled  in  gold  ore,  and  that  in  giving  $500 
for  it,  he  relied  upon  the  judgment  of  Mr.  King,  both  as 
to  the  quantity  and  value,  and  he  produces  the  letter  of 
Mr.  King,  directed  to  the  plaintiffs,  to  sustain  his  answer. 
Mr.  King  was  a  Stock-holder  and  a  Director,  imme- 
diately ^interested  in  procuring  from  the  defendant  as 
high  a  price  for  the  ore,  as  it  was  worth.  It  is  not  to 
be  supposed,  he  would  be  willing  to  take  less  than  what 
he  believed  its  real  value.  But  it  is  said  the  defendant's 
answer  to  this  charge,  when  called  on  to  state  how  much 
gold  he  got  from  that  ore,  is  unsatisfactory  and  evasive. 
It  may  be  so,  but  we  consider  it  entirely  unimportant ;  the 
sale  was  a  fair  one,  and  whether  he  realized  much  or 
little,  has  nothing  to  do  with  the  question  before  .us.  But 
the  answer  states  facts,  that  show  the  price  given  was 
a  fair  one  upon  the  whole.  We  see  nothing  in  the  con- 
duct of  the  defendant,  of  which  the  plaintiffs  have  a  right 
to  complain.  So  far  as  they  were  concerned  as  proprie- 
tors, his  conduct  has  been  fair,  honest  and  honorable,  and, 
if  in  any  part  of  it  he  has  lost  sight  of  rectitude,  it  has 
been  only,  when  listening  to  the  suggestions  and  allure* 
ments  of  the  plaintiffs  themselves,  in  endeavoring  to  give 


DECEMBER  TERM,  1845.  75 

Deep  Kiver  Gold  Miaing  Co.  v.  Fox. 

^ —  •■-^-^—^^—^^^—^^^■^^^^— 

to  the  mines  a  false  and  meretricious  value,  with  a  view 
to  entice  ignorant  and  unwary  purchasers. 

In  closing  this  case,  we  would  call  the  attention  of  our 
professional  brethren  to  what  fell  from  this  Court,  in  the 
case  of  Falls  v.  McAffee^  2  Ire.  239.  It  was  an  action  on 
a  bond,  given  by  the  defendant  on  obtaining  an  injunction, 
restraining  the  plaintiff  in  working  a  mine.  The  Court 
after  remarking  upon  the  heavy  loss  the  plaintiff  had  sus- 
tained by  the  operation  of  the  process  awarded  against 
him,  observe  :  *^  The  case  arose  early  after  the  business 
''of  mining  began,  and  the  writ  was  improvidently 
**  awarded,  without  recollecting  at  the  time,  that  to  stop 
**  the  working  of  the  mine,  was  alike  opposed  by  the 
"  public  policy  and  the  private  justice  due  to  the  party, 
''that  might  be  found  ultimately  to  be  the  owner,  and 
'  that  it  would  rather  promote  all  interests  to  appoint 
''a  receiver,  or  take  some  other  method  for  having  the 
^  profits  fully  accounted  for.  -  It  is  indeed  remarkable  that 
'*the  present  plaintiff  had  not  at  the  first  opportunity, 
''  moved  to  discharge  the  injunction,  by  submitting  to  have 
**  a  receiver  appointed."  We  intend  to  express  no 
opinion,  nor  even  to  intimate  one  that  this  is  a  proper 
case  for  the  appointment  of  a  receiver,  at  the  present 
stage  of  it 

The  interlocutory  order  of  the  Court  below  is  erroneous 
and  should  be  reversed,  and  the  injunction  dissolved  ab- 
solutely, with  costs,  and  the  plaintiffs  must  pay  the  costs 
of  this  Court. 

» 

PfiR  CusiAM.         Ordered  to  be  certified  accordingly. 
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WILLIAM  BEALL,  Aom'b.  &,c.  m.  RICHARD  DAROEN,  Aox'a.  &.e. 

A  husband  U  iu  Equity  entitled  to  slaves,  held  iu  trust  for  his  wife,  (not  for 
her  separate  use,)  iii  the  same  manner  aa  he  wottld,  at  law,  have  been  en- 
titled to  such  as  she  legally  owned  and  he  had  reduced  to  possession. 

An  executor,  like  other  trustees,  is  not  to  |be  held  liable,  as  insurers,  or  for 
any  thing  but  mala  fides,  or  want  of  reasonable  diligence. 

Where  an  admiuistrator  or  executor  delays  an  unreasonable  time,  as,  for  in- 
stance, three  years,  to  sell  slaves,  and  they  are  tl\eu  lost,  he  is  answerable 
for  them  as  aasets  to  the  creditors. 

And  where  an  administrator  or  executor  is  guilty  of  gross  neglect,  in  suffer- 
ing  slaves  to  remain  with  an  improper  person,  as  bailee,  for  a  long  period, 
aud  the  slaves  are  sold  by  such  bailee,  so  that  they  are  lost  to  the  estate, 
the  executor  or  administrator  will  be  answerable  for  their  value  to  the  next 
of  kin. 

The  cases  of  Murpkey  y.  Griee,  2  Dev.  and  Bat.  Eq.  199,  and  Miller  v. 
Bingham,  I  Ired.  Eq.  423,  cited  and  approved. 

Cause  removed  from  the  Court  of  Equity  of  Hertford 
County,  at  the  Fall  Term,  1845. 

The  facts  of  the  case  appeared  to  be  these  : 

On  the  23d  of  August,  1881,  Elisha  Darden,  of  Hert- 
ford County,  being  entitled  to  a  considerable  estate,  and 
aged  and  infirm,  conveyed  to  Col.  Carr  Darden,  of  the 
same  County,  all  his  estate,  real  and  personal,  including 
therein  twenty-two  slaves.  The  deed  is  expressed  to  be 
made,  "for,  and  in  consideration  of  certain  purposes 
hereinafter  mentioned,  to  be  done  and  performed  by  the 
said  Carr  Darden,  and  for  divers  other  good  causes  and 
considerations  me  thereunto  moving."  After  the  haben- 
dum clause,  the  deed  proceeds  thus :  ••  Provided  the  said 
Carr  Darden  shall  well  and  truly  pay  all  my  debts,  which 
I  have  contracted,  and  that  I  am  at  this  time  owing,  out 
of  the  aforesaid  property,  but  no  imjust  debts  which  may 
be  presented  against  me ;  and,  furthermore,  out  of  the 
remaining  property,  he,  the  said  Carr,  is  to  provide  for 
me  a  decent  support  during  life,  both  in  health  and 
sickness." 

Carr  Darden  was  a  collateral  relation  of  Elisha ;  and, 
at  the  making  of  the  deed,  the  latter  had  several  children 
living,  and  grand-children,  the  issue  of  deceased  children. 
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among  the  latter  of  whom  was  Patsey,  then  the  wife  of 
Samuel  Darden.  Elisha  Darden  died  intestate  early  in 
the  year  1822,  and  Carr  Darden  took  administration  of 
his  estate.  About  three  years  afterwards,  Samuel  Dar- 
den died,  leaving  his  widow*  and  an  only  child  of  tender 
years  surviving  him  ;  and  Carr  Darden  became  his  ad- 
ministrator also.  Several  years  afterwards,  Carr  Darden 
died  intestate,  and  the  present  defendant  is  his  adminis- 
trator. Subsequently,  administration  de  bonis  non  was 
granted  of  the  estate  of  Samuel  Darden  to  the  present 
plaintiff,  who  in  1837  brought  this  suit,  for  the  purpose  of 
obtaining  an  account  of  the  estate  of  the  intestate,  Sam- 
uel Darden.  By  the  original  and  an  amended  bill,  it  is 
particularly  charged,  that  the  deed  made  by  Elisha  to 
Carr  Darden  wa^  not  intended  to  convey  the  property  to 
the  grantee  for  his  own  use,  cither  as  a  purchase  or  a 
gift,  but  merely  as  a  mode  of  conveniently  disposing  of 
such  parts  of  the  property  as  should  be  needed  to  pay  the 
grantor's  debts,  and  provide  for  his  support,  and  for  the 
better  management  of  what  should  remain  ;  and  that,  in 
fact,  the  conveyance  was  in  trust  for  the  grantor  himself, 
who  continued  in  the  possession  .and  enjoyment  of  the 
property  until  his  death.  The  bills  further  charge,  that, 
after  the  death  of  Elisha  Darden,  the  said  Carr  Darden, 
having  administered  on  his  estate,  sold  parts  thereof,  suf- 
ficient to  discharge  the  debts,  and  then  distributed  the 
residue  amongst  the  next  of  kin  of  the  intestate,  Elisha ; 
and  that,  in  the  division,  a  negro  woman  named  Venus, 
and  her  children,  were  allotted  as  the  distributive  share  of 
the  said  Patsey,  then  the  wife  of  Samuel  Darden,  and  were 
accordingly  delivered  to  the  said  Samuel,  who  took  them 
into  possession  and  held  them  as  his  own  until  his  death ; 
and  that  they  afterwards  came  to  the  possession  of  Carr 
'  Darden,  as  his  administrator,  and  have  not  been  ac- 
counted for  by  him ;  and  the  principal  object  of  the  suit 
is  to  make  Carr  Darden's  estate  chargeable  with  those 
negroes. 
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The  answer  states,  that  the  defendant  has  no  personal 
knowledge  of  the  matters  alleged  in  the  bills ;  but  it  in* 
sists,  that  the  deed  from  Elisha  to  Carr  Darden  vested  an 
absolute  property  in  the  latter,  not  coupled  with  any 
trust.  The  answer  admits,  that  the  defendant  had  been 
informed,  and  believed,  that  the  slave  Venus  and  her 
children  were,  for  a  time  before  his  death,  in  the  posses- 
sion of  Samuel  Darden,  but  that  they  were  not  claimed 
by  him  as  his  own  property,  but  as  bailed  or  lent  to  him 
by  Carr  Darden,  who  held  them  in  trust  for  the  wife  of 
said  Samuel.  That  so  far  from  Samuel's  claiming  the 
legal  title  to  the  negroes,  he  disclaimed  having  any  pro- 
perty, and  was  notoriously  reputed  to  be  insolvent,  his 
creditors  having,  previously  to  his  death,  sold  every  thing 
that  was  known  to  belong  to  him.  The  answer  further 
states,  that  one  Samuel  Carr  intermarried  with  Patsey, 
the  widow  of  Samuel  Darden,  and,  by  some  means  un- 
known to  the  defendant,  got  possession  of  the  negroes, 
and  sold  them  beyond  the  limits  of  this  Stato^ 

Upon  the  evidence,  it  appeared,  that,  in  the  Spring  of 
1822,  Carr  Darden  divided  the  negroes,  that  were  left  of 
those  conveyed  to  him  by  Elisha  Darden,  amongst  the 
next  of  kin  of  Elisha,  as  if  they  were  the  estate  of  the 
intestate ;  and  that  Venus  and  her  children  w^ere  allotted 
as  the  share  of  Patsey,  the  wife  of  Samuel  Darden,  and 
then  delivered  to  him,  and  that  he  kept  them  until  his 
death  about  three  years  afterwards.  One  witness  says, 
that  Col.  Darden  said,  that  he  made  the  division  at  the 
request  of  his  intestate  Elisha,  and  that,  when  he  deliv- 
ered the  negroes  to  Samuel  Darden,  he  said  he  did  so, 
••  as  his  share  of  Elisha  Darden's  estate."  Several  other 
witne&ses  state,  that  Samuel  Darden  had  the  possession 
as  described  by  the  last  witness,  but  that  he  was  involved 
in  debt,  and  was  reputed  to  be  insolvent,  and  it  was  fur- 
ther reputed  that  he  did  not  claim  the  negroes  as  his  own, 
but  that  they  were  his  wife's,  or  that  Carr  Darden  held 
the  title  in  trust  for  his  wife,  and  that,  in  consequence  of 
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those  minor?,  executions  against  him  were  not  levied  on 
the  negroes.  In  one  instance  an  execution  was  levied  on 
the  land  on  which  he  lived,  and,  although  the  sale  was 
forbidden  by  Carr  Darden,  who  also  claimed  the  land,  it 
was  sold. 

Upon  the  evidence  it  further  appeared,  that,  after  Sam- 
uel Darden's  death,  Carr  Darden,  as  his  administrator, 
sold  some  small  crop,  and  other  chattels  of  inconsiderable 
value ;  but  he  left  the  negroes  above  mentioned  in  the 
possession  of  the  widow,  who  resided  on  the  land  where 
her  husband  died,  which  was  in  the  same  County  and 
about  eight  or  ten  miles  from  the  residence  of  Carr  Dar« 
den.  About  eighteen  months  after  the  death  of  her  jBrst 
husband,  she  intermarried  a  second  time  with  one  Samuel 
Carr,  who  then  took  poesession  of  the  land  and  the  negroes ; 
and,  about  eighteen  months  afterwards,  he  sold  them  se- 
cretly to  one  Wright  Allen,  who  immediately  carried 
them  away^  and,  as  w£ls  supposed,  sold  them  in  parts  un- 
known. They  consisted  of  the  woman  and  four  children, 
the  eldest  of  whom  was  ten  years  old.  It  is  established 
that  Samuel  Carr  was  a  man  of  bad  character,  and,  **  not 
considered  trust-worthy,'*  or  **  worthy  to  be  trusted  with 
such  property."  Two  witnesses  prove,  that  when  Col. 
Darden  heard  that  Allen  had  carried  the  negroes  away, 
he  left  home  in  pursuit  of  them,  and  that,  upon  his  return, 
he  said,  he  had  not  been  successful.  They  also  state,  that 
he  sued  Allen,  when  the  latter  came  back ;  and  that  lie 
afterwards  said,  he  had  recovered  against  Allen,  but  that 
he  could  not  collect  any  thing,  as  Allen  was  insolvent. 
And  one  of  the  witnesses  states,  that  Col.  Darden  then 
added,  that  he  would  be  bound  for  a  part  of  the  negroes 
for  letting  them  stay  at  Carr's. 

It  was  also  established  by  four  witnesses,  that  Carr 
Darden  purchased  the  land  on  which  Samuel  Darden 
lived,  and  that  he  took  conveyance  in  his  own  name ;  but 
that  he  said,  that  the  money,  with  which  the  purchase 
was  made,  belonged  to  Samuel  Darden,  except  the  sum 
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of  980,  which  he,  Carr,  had  lent  to  him ;  and  that  when 
that  should  be  paid  to  him,  he  was  to  convey  the  land  to 
Samuel's  child. 


A.  Moore  and  Iredell,  for  the  plaintiff*. 
Badger  and  Bragg;^  for  the  defendant. 

RuFFiN,  C.  J.  There  can  be  no  doubt  entertained,  that 
the  deed  to  Carr  Darden  was  purely  upon  trust  for  the 
grantor.-  The  circumstances  of  the  parties,  and  their 
relation  and  the  contents  of  the  deed,  whereby  every 
thing  to  be  done  by  the  grantee  is  to  be  "out  of  the 
property"  conveyed,  and  the  subsequent  acts  and  ac- 
knowledgements of  the  grantee,  taken  together,  establish 
the  trust  conclusively.  Indeed,  that  was  admitted  in  the 
argument  by  the  counsel  for  the  defendant ;  but  he  said 
that  the  trust  was  not  for  the  next  of  kin  of  Elisha  Dar- 
den, but  for  Elisha  himself;  and  therefore,  it  was  ;aeces- 
sary,  that  Elisha  should  be  represented  by  an  administra- 
tor de  bonis  non.  That  would  be  true,  if  the  bill  was  to 
have  that  trust  declared  and  executed.  But  so  far  from 
that,  it  is  a  bill  founded  upon  a  title  arising  out  of  the 
execution  of  that  trust  many  years  ago.  And  it  is  proved, 
that,  in  1822,  when  Carr  Darden  united  in  himself  the 
characters  both  of  trustee  and  administrator  of  the  ces- 
tui que  trust,  he  distributed  the  negroes  as  the  personal 
estate  of  his  mtestate,  Elisha  Darden.  It  was,  after 
that,  an  executed  and  not  an  executory  trust ;  and  the 
next  of  kin  got  in  their  several  shares  the  same  title, 
which  is  in  other  instances  obtained  from  an  adminis- 
trator by  distribution. 

It  would  probably  follow,  as  a  consequence,  that  Sam- 
uel Darden  became  absolutely  entitled  to  a  legal  estate 
in  the  negroes  allotted  as  his  wife's  share,  which  he 
reduced  to  possession.  It  is  true,  that,  owing  to  his  em- 
barrassments, it  seems  that,  as  an  expedient  to  keep  off 
creditors,  it  was  held  out  by  the  parties,  that  the  title  of 
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the  negroes  was  in  Col.  Darden,  for  the  benefit  of  Mrs. 
Darden,  in  some  way,  which  prevented  them  from  being 
liable  on  executions  against  her  husband.  In  the  same 
spirit.  Col.  Darden  seems  to  have  claimed  also  the  land, 
although  he  held  that,  according  to  his  own  admission, 
upon  trust  for  Samuel  Darden.  It  argues  but  little, 
therefore,  against  the  absolute  legal  title  of  the  husband, 
that  thase  persons  held  out  to  the  world,  that  the  title 
was  in  some  sort  in  Col.  Darden,  so  that  the  negroes 
could  not  be  sold  for  Samuel's  debts.  But  we  do  not  con- 
sider it  material  to  dwell  on  that;  for  supposing. that, 
upon  the  division,  Col.  Darden  still  retained,  by  agree- 
ment, the  legal  title  of  the  negroes  allotted  as  Mrs.  Dar- 
den's  share,  it  does  not  appear  that  it  was  upon  trust  to 
the  separate  use  of  the  wife.  On  the  contrary,  the  an- 
swer states,  that  Samuel  Darden  did  not  claim  the  leg^i 
titie.  but  admitted  it  to  be  in  Col.  Darden,  **  in  trust  for 
his  wife,"  ajid  in  the  same  language  do  the  witnesses 
speak ;  \diich  makes  it  plain  that  the  idea  of  those  per* 
sons  was,  that  a  trust  for  the  wife,  of  slaves  in  possession^ 
did  not  vest  in  the  husband,  and  were  not  liable  for  his 
debts.  But  that  is  clearly  a  mistake,  and  the  husband 
was  in  Equity  entitled  to  the  negroes,  held  in  trust  for 
his  wife,  in  the  same  manner  as  he  would,  at  law,  have 
been  entitled  to  such  as  she  legally  owned,  and  he  had 
reduced  to  possession.  Murphy  v.  Grice^  2  Dev.  and  Bat. 
£q.  199.  Miller  v.  Bingham,  1  Ired.  Eq.  423.  Therefore, 
in  this  Court,  Carr  Darden  would  be  just  as  much  liable 
to  account  for  the  loss,  through  his  laches,  of  these  slaves, 
which  were  the  equitable  property  of  his  intestate,  as  he 
would  be  if  they  were  his  property,  legally. 

The  question  then  remains,  and  it  is  the  only  serious 
one  in  the  case,  whether  Carr  Darden  is  chargeable  for 
the  value  of  the  negroes,  as  for  a  devastavit  ?  The  opin- 
ion of  the  Court  is,  that  he  is.  There  is  no  evidence  that 
the  widow  set  up  a  title  in  herself,  adverse  to  that  of 
Col.  Darden,  as  the  administrator  of  her  deceased  hus- 
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band.  If  she  had,  it  would  clearly  have  been  grow 
negligence  to  have  suffered  her  and  her  second  husband, 
however  good  their  characters  might  have  been,  to  have 
held  the  possession  upon  an  adverse  claim,  for  three 
years,  without  suit  or  any  effort  by  the  administrator  and 
trustee  to  regain  the  possession.  But  the  Court  under- 
stands, upon  the  evidence,  that  the  widow  kept  the  ne- 
groes by  the  assent  of  the  administrator,  and,  in  truth, 
held  under  him,  and  therefore  claiming  only  her  distribu- 
tive share,  as  widow.  And  we  eonsider  the  case,  there- 
fore, <as  one  in  which  the  slaves  came  fully  to  the  hands 
of  the  administrator,  and  were  wrongfully  taken  from  him, 
or  were  converted  by  his  bailee ;  and  the  point  is,  whether 
the  circumstances  are  such  as  to  put  him  in  default  and 
make  him  chargeable  for  the  value  as  assets.  In  the 
first  place,  it  is  to  be  understood,  that  an  executor,  like 
other  trustees,  is  not  to  bo  held  liable  as  insurers,  or  for 
any  thing  but  mala  fides  or  want  of  reasonable  diligence. 
It  is  both  plain  justice  and  plain  policy,  to  hold  them 
chargeable  out  of  their  o-wn  estates,  only  on  that  principle, 
in  order  to  get  responsible  and  honest  men  to  undertake 
burdensome  trusts.  In  England,  both  executors  and  trus- 
tees generally  do  not  receive  compensation,  as  an  allow- 
ance by  law,  and  therefore  they  may  there  claim  all  the 
indulgence  due  to  a  person  rendering  gratuitous  service. 
And  we  are  not  prepared,  or,  rather,  do  not  in  this  case,  feel 
called  on  to  say,  that  the  commission  given  to  executors  in 
our  law  changes  the  rule  of  responsibility.  It  may  be  ad- 
mitted, that  there  is  a  difference  as  to  the  administator's 
liability  to  creditors  and  to  next  of  kin,  since  he  must,  at 
his  peril,  provide  a  sufficiency  to  pay  debts,  even  by  a  sale 
of  slaves,  if  necessary,  while  distribution  specifically  be- 
tween next  of  kin  is  contemplated,  except  when  a  sale 
is  rendered  necessary  for  the  purpose  of  an  equal  divi- 
sion. But  there  are  several  circumstances  here,  which 
put  the  administrator  in  default,  and  in  decidedly  culpa- 
ble default,  in  respect  to  the  next  of  kin,  and  a  fortiori  in 
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respect  of  creditors,  both  of  whom  are  represented  by  the 
present  plaintiff.  The  lapse  of  three  years  before  a  sale 
«r  divLsion,  ls»  of  itself,  of  considerable  weight — ^sufficient 
to  chaise  the  administrator  to  creditors,  at  least ;  for 
Lord  Holt  says,  in  Jenkins  v.  Plombc^  G  Mod.  181,  that, 
if  perishable  goods,  before  any  default  in  the  executor  to 
preserve  them,  or  sell  them  at  due  value,  be  impaired, 
the  executor  shall  not  answer  for  the  full  value,  but,  upon 
evidence,  shall  be  discharged—- clearly  implying,  that  if 
he  has  reasonable  time  to  sell  them  at  a  fair  price,  he 
shall  be  charged  with  the  full  value.  He  also  says,  that 
if  the  executor  omit  to  sell  the  goods  at  a  good  price, 
and  afterwards  they  are  taken  from  him,  then  the  value 
of  the  goods  shall  be  asst^ts,  and  not  wha^t  he  recovers ; 
for  there  was  a  default  in  him.  We  think  it  clear, 
therefore,  that,  these  negroes  were  assets  in  respect 
to  creditors,  though  they  had  been  stolen  at  the  .late 
period  of  three  years,  and  had  been  wholly  lost.  And, 
under  the  circumstances,  the  default  of  the  administra- 
tor, here,  charges  him  to  the  next  of  kin  also.  It  is  ti'uc, 
ii  a  trustee  is  robbed  of  money,  it  is  laid  down,  that  he 
is  to  be  allowed  it  on  account,  the  robbing  being  proved, 
although  only  proved  by  his  own  oath ;  and  that  so  it  is 
of  an  executor,  as  of  trustees  generally.  2  FonL  Eq. 
179.  It  may  be  the  same  as  to  a  specific  thing  stolen 
from  the  executor.  But  very  clearly,  that  is  so,  only 
when  he  was  in  no  previous  default.  But  this  is  not  a 
case  of  theft.  Here,  the  loss  was  occasioned  by  the  ad- 
ministrator having,  without  reasonable  precaution,  se- 
lected an  unfaithful  person,  with  whom  he  entrusted  the 
custody  of  the  negroes,  and  one,  of  whose  unfaithfulness  he 
had  sufficient  means  of  judging,  so  as  to  be  on  his  gv^d. 
It  does  not,  indeed,  appear  upon  what  contract  he  allow- 
ed the  negroes  to  remain  with  the  widow.  Perhaps,  if 
the  family  was  increasing  and  chargeable,  it  might  have 
been  prodent,  and  to  the  advantage  of  the  estate,  to  have 
lett  them  with  Mrs.  Darden,  until  the  estate  was  so  far 
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settled  as  to  authorize  a  division,  and  have  the  child's 
share  allotted.  But  the  defendant  has  offered  no  evi- 
dence  on  that  point ;  and,  as  far  as  appears,  the  adminis* 
trator  left  them  without  any  stipulation,  and  as  an  act  of 
sheer  neglect.  It  is  true,  the  widow  was  entitled  in  dis- 
tribution to  one  third  of  them  ;  but  that  did  not  justify 
the  administrator  to  allow  her  to  keep  the  whole,  at  the 
risk  of  her  disposing  of  them  to  the  loss  of  the  child.  But 
if  that  alone  were  not  sufficient  to  charge  him — ^and  it  is 
not  necessary  to  say  that  it  is — the  subsequent  total  neglect 
to  look  after  the  negroes  for  one  year  and  an  half,  ^^er  they 
came  into  the  possession  of  the  second  husband,  being  in 
all  three  years,  when  the  chaiacter  of  that  person  was  so 
bad,  that  he  was  generally  considered  not  worthy  to  be 
trusted  \vith  the  possession  of  slaves,  is  almost  an  act  of 
abandonment  of  the  property  altogether.  It  was  a  duty 
of  the  administrator  to  have  taken  the  negroes  into  his 
own  possession  upon  that  event,  or  to  have  hired  them  to 
a  responsible  person,  or  to  have  distributed  them.  Instead 
of  doing  so,  he  has,  by  neglect,  allowed  his  own  bailee 
to  convert  them,  and  although  he  gives  no  reason  Avhy 
they  had  not  been  divided,  he  asks  not  to  be  declared  in 
default,  in  having  selected  a  person  so  improper,  and  in 
having  allowed  him  to  keep  the  negroes  so  long.  Besides, 
it  does  not  appear  that  the  administrator  made  any  well 
directed  or  honest  efforts  to  regain  the  slaves.  It  is  true, 
witnesses  say  he  left  home  on  that  errand  ;  but  it  does 
not  appear  in  any  way,  how  long  he  pursued  nor  where 
he  went,  nor  even  that  he  advertised  the  negroes,  nor 
made  enquiries  in  the  parts  of  the  country  to  which  slaves 
are  usually  carried  from  this  State.  AH  he  did.  was  to 
sue  an  insolvent  man  by  whom  they  were  carried  away. 
It  seems  to  the  Court,  that  both  in  the  transaction  anterior 
to  the  carrying  away  the  negroes,  and  in  the  subsequent 
conduct  of  the  administrator,  as  far  as  it  has  been  made 
to  appear,  there  was  an  indifference  to  the  interests  of 
those,  for- whom  the  administrator  acted,  Avhich  even  the 
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most  careless  man  would  not  have,  exhibited  in  his  own 
affairs,  and  such  negligence  as  would  amount  to  gross 
laches*  Col.  Barden  felt  it,  and  acknowledged  himself 
bound  to  make  them  good  to  the  child.  Therefore  it 
must  be  declared^  that  his  estate  is  chargeable  for  the 
value  of  the  negroes  and  interest  to  the  plaintiff. 

It  is  very  clear,  however,  if  there  are  no  debts  of  the  in- 
testate Samuel,  which,  at  this  late  period,  is  not  to  be  pre- 
sumed, that  the  plaintiff  ought  not  to  raise  out  of  Col. 
Darden's  estate,  the  widow's  share,  inasmuch  as  her  sec- 
ond husband  has  already  received  it.  But  as  they  are 
mt  parties  to  this  suit,  so  that  there  is  no  means  of  en- 
quiring into  that  matter  in  the  pres^ent  state  of  the  case, 
liberty  will  be  allowed  the.  defendant,  after  the  accounts 
shaU  have  been  taken,  if  necessary,  to  move  to  remand 
ike  cause,  in  order  to  enable  the  defendant  to  file  a  cross 
bill,  and  make  those  persons  parties  thereto. 

Per  Curiam.  Decree  accordingly. 


JOHNSTON  AND  FRANCIS  m.  SHELTON  6l  AL. 

A  Ti^e  entry  of  lands  is  not  abiolately  void,  hot  the  defect  may  beenpplied 
by  a  aoiTey,  which  render*  Uie  |Nirty*s  claim  more  specific. 

fint  if  the  entry  be  not  so  explicit*  as  to  give  reasonable  notice  to  a  second 
caterer  of  the  first  appropriation,  and  the  name  land  is  entered  again,  be- 
fore  a  survey  on  the  first  entry,  eqaity  will  not  deprive  the  second  enterer 
of  his  title. 

An  entry  of  "  640  aerra  of  land,  beginning  on  the  line  dividing  the  Counties 
•f  Hayweod  and  Macon,  at  a  point  at  or  near  Lowe's  Bear-pen,  on  the 
Hogback  Mountain,  and  running  various  courses  for  complement/*  iii,  in 
itself,  too  ragne  and  indefinite. 

The  ease  of  HarrU  v.  Ewingf  1  Der.  and  Bat  Eq.  369,  cited  and  approved. 

Cause  removed  from  the  Court  of  E(|uity  ol'  Haywood 
County,  at  the  Fail  Term,  1845. 
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The  case,  as  far  as  .concerns  the  questions  determined 
in  the  Supreme  Court,  was  as  follows : 

On  the  30th  day  of  August,  1S43,  the  plaintiflTs  made 
their  entries,  in  the  office  of  the  entry-taker  of  vacant 
land  in  the  County  of  Haywood.  The  first  was,*  **  No. 
1440,  for  640  acres  of  land,  beginning  on  the  line  di- 
viding the  Counties  of  Haywood  and  Macon,  at  a  point 
at  or  near  Lowe's  Bear-pen  on  the  Hogback  Mountain, 
and  running  various  courses  for  complement."  The  two 
others  were,  each,  for  640  acres  adjoining  the  first :  the 
one  lying  east,  and  tlie  other  North  of  it.  The  Hogback 
mountain  was  in  a  wild  tract  of  country,  nearly  all  moun- 
tains, but  little  explored,  and  having  very  few  inhabitants. 
The  object  of  the  plaintiiFs,  in  making  the  entries,  was  to 
obtain  lands  that  were  then  supposed  to  be  rich  in  mine- 
rals, and  particularly  gold^  at  the  heads  of  Tuckasegee 
river ;  and  about  the  same  time,  they  entered  a  number 
of  tracts  on  the  opposite  side  of  the  line,  in  Macon.  The 
plaintiffs  were  unacquainted  with  the  part  of  the  country 
in  which  the  lands  were  situate,  and  received  from  other 
persons  the  information,  on  which  they  selected  the  loca- 
tions and  descriptions  of  their  entries.  The  Hogback 
mountain  consists  of  two  distinct  knobs,  now  known  as 
*'  The  rfogback"  and  **  The  Little  Hogback,"  extending 
together  about  four  or  five  miles,  and  having  between 
them  a  deep  depression  or  gap,  two  miles  wide  or  near 
it ;  though,  formerly,  both  knobs  were  known  by  hUnters 
as '"  The  Hogback"  simply,  and  it  so  continued,  as  under- 
stood by  some  persons,  to  the  beginning  of  this  contro- 
versy. The  Big  Hogback  and  the  Little  Hogback  are 
both  in  the  line  between  Haywood  and  Macon,  which 
there  runs  nearly  East  and  West  for  six  or  seven  miles. 
On  the  former  was  a  Bear  pen,  which  was  known  to 
some  as  "  Lowe's  Bear  pen,"  and  to  others  as  the  *'  Lo- 
cust Bear  pen"  :  and  West  from  the  Little  Hogback,  near 
the  County  line,  there  were  two  Bear  pens,  that  had  been 
built  by  a  hunter,  named  Lowe,  which  were  within  six 
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or  seven  hundred  ya^s  of  the  Western  foot  of  the  Little 
Hogback  mountain,  in  a  valley  or  gap  of  the  Blue  Ridge. 
In  September,  1842,  the  defendants,  Reeves,  Shelton, 
and  C.  Hooper,  made  an  entry  of  640  aci^s,  lying  also  on 
the  County  line  West  from  the  .Little  Hogback,  somewhat 
more  than  a  mile,  and  running  North  from  the  County 
line,  and  then  West,  South  and  East,  to  the  beginning. 
At  the  time  they  made  their  entry,  they  saw  the  previous 
entries  of  the  plaintiffs ;  but  they  say,  that,  from  their 
knowledge  of  that  part  of  the  country,  they  believed 
their  entry  would  not  be  within  five  miles  of  the  plain-t 
tifiSai'  land,  as  described  in  their  entries ;.  and  that,  when 
the  entry-taker  saw  the  defendants'  entries,  he  was  of  the 
same  opinion.  Thereupon,  the  defendants  made  their 
entry.  At  the  same  time,  they  took  copies  of  the  entries 
of  the  complainants,  in  orden  that  they  might  submit 
them  to  the  judgment  of  others,  as  to  the  lands  they 
would  cover,  and  with  the  intention  of  abandoning  their 
own  entry,  in  case  it  would  interfere  with  the  plaintifR' 
entries.  At  that  time,  the  defendants  had  discovered  near 
the  County  line  a  deposit  gold  mine,  and  it  was  the  object 
of  their  entry  to  obtain  a  grant  for  it ;  and'  their  entry 
was  so  laid  as  just  to  include  it  in  the  South-e£fc$t  corner 
of  the  tract,  being  that  part  of  it  which  lies  nearest  to 
the  entries  of  the  plaintiff.  The  defendants  state  that 
they  made  enquiry  of  several  persons  as  to  the  location 
of  the  plaintiffs'  beginning,  and  they  were  satisfied  from 
the  information  obtained,  that  it  was  at  the  Bear  pen 
on  the  Big  Hogback,  which  was  at  least  five  miles 
from  the  gold  mine.  In  December  following,  the  de- 
fendants took  out  a  warrant  and  delivered  it  to  the  Coun- 
ty Surveyor,  who  made  their  survey  and  plat ;  on  which 
Uiey  obtained  a  grant  shortly  after.  At  the  time  of 
making  the  survey,  the  defendants  exhibited  to  the  Sur-> 
veyor,  with  their  own  entry,  the  copies  of  the  plaintiff)* 
entries,  and  requested  him  to  inform  them,  whether,  from 
his  knowledge  of  the  country,  he  thought  their  entry  would 
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cover  any  land  of  those  embraced  in  the  plaintiffs^  sayings 
that,  if  he  thought  so,  they  would  go  no  further,  as  they 
did  not  wish  to  lose  their  money  or  have  a  controversy ; 
and  the  surveyor  also  gave  it  as  his  opinion,  that  the  en- 
tries were  for  different  land.  The  survey  was  then  pro- 
ceeded in,  and,  when  completed,  the  defendant  sent  to 
Kaleigh  for  the  grant,  in  order  to  have  the  elder  legal  ti- 
tle, if  there  should  be  a  dispute. 

In  the  succeeding  spring,  the  plaintiffs  had  their  surveys 
made,  and  the  survey  of  entry  No.  1440  was  so  made,  as 
to  include  the  gold  mine  and  other  parts  of  the  land  granted 
to  the  defendants  aforesaid,  and  they  paid  the  purchase 
money  to  the  State  and  obtained  grants  also. 

The  beginning  was  in  the  County  line  at  the  foot  of  the 
West  end  of  the  Little  Hogback  Mountain,  about  six  hun- 
dred yards  from  the  Be^r  pen  in  the  valley  called 
*'  Lowe's.''  The  bill  was  then  filed  against  the  original 
grantees  of  the  gold  mine  and  various  lessees  under  them, 
praying  that  those  prior  grantees  might  be  declared  to 
be  trustees  for  the  plaintiffs,  as  they  were  the  prior  en- 
terers  and  the  others  had  notice  of  their  entries,  and  that 
they  might  be  compelled  to  convey  the  legal  title  to  tha 
plaintiffs,  and  in  the  mean  time  praying  for  a  receiver. 

A  vast  mass  of  depositions  has  been  filed  by  the  parties 
for  the  purpose  of  establishing,  which  was  "  Lowe's 
Bearpen"  and  what  was  known  as  the  Hogback  Moun« 
tain,  and  at  which  particular  Bear  pen  and  knob  the  plain- 
tiffs meant  to  begin.  For  the  purposes  of  the  point  on 
which  the  decision  of  the  Court  rests,  it  is  material  only 
to  state  a  small  portion  of  it.  A  witness  states^  that  the 
plaintiff,  Johnston,  mentioned,  when  he  made  his  entries, 
that  he  began  on  ''  the  main  Hogback  Mountain  ""  and 
went  out  towards  "  the  white  oak  flats"  ;  which  are  on 
the  Tuckasegee,  nearly  North  from  the  Big  Hogback^ 
and  seven  or  eight  miles  from  the  defendants'  entry. 
Another  witness  states,  that,  wishing  to  get  a  lease  of  9. 
part  of  the  gold  mine,  he  went  to  the  entry- taker^s  books 
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and  examined  the  plaintiffs'  entries,  and  foand  that  the 
beginning  was  at  a  Locust  Bear  pen  on  the  Hogback 
mountainy  and  that  he  then  applied  to  Johnston  for  a 
lea8e,  and  enquired  of  him,  whether  his  entry  began  on 
the  Big  or  the  Little  Hogback ;  and  Johnston  replied, 
''that  he  knew  nothing  of  the  Big  Hogback  or  the  Little 
Hogback — ^that  he  made  his  entry  from  information,  and 
made  it  special,  calling  for  a  Locust  Bear  pen  on  the 
Hogback  mountain  in  the  County  line."    Another  wit- 
ness states,  that  Johnston  employed  a  man  to  examine 
the  land  entered  by  him,  for  gold ;  and  to  enable  the  per- 
son to  know  the  land,  Johnston  told  him,  that  it  com- 
m^ced  on  a  Locust  Bear  pen  on  the  Big  Hogback,  and 
included  the  white  oak  flats.    It  also  appears/,  upon  the 
warrant  of  survey  issued  on  the  entry  No.  1440,  that,  as 
first  written,  it  called  a  for  Locust  Bear  pen  as  the  begin- 
ning, which  was  altered  to  ^  Lowe's.''    But  the  entry- 
taker  states,  that  he  altered  it,  and  also  the  entry  in  the 
same  way;  because,  in  transcribing  the  entry  on  his 
books  from  the  location  furnished  by  the  plaintiffs,  he 
made  an  error  in  writing  "  Locust"  for  **  Lowe's."    On 
the  other  side,  several  witnesses  state,  that  the  persons, 
upon  whose  information  the  plaintiffs  took  their  loca- 
tions, gave  him  **  Lowers  Bear  pen"  as  the  beginning, 
which  was  West  firom  the  Little  Hogback,  and  is  a  dif<« 
ferent  place  from  '*  The  Locust  Bear  pen,"  which  is  on 
the  top  of  the  Big  Hogback.    And  it  appears  very  clear-' 
ly  from  the  Surveyor  and  others,  that  the  plaintiffs  did 
not  intend  to  enter  the  particular  land,  where  the  gold 
mine  is — for  it  was  not  then  discovered — nor  any  other 
covered  by  the  defendant's  grant ;  for  neither  of  the 
plaintiffs  knew  the  place  called  for  as  their  beginning, 
'whether  that  be  the  one  Bear  pen  or  the  other,  nor«any 
of  the  land  subsequently  included  in  their  survey  and 
grant    Indeed,  when  the  plaintiffs  went  to  survey,  they 
could  not  designate  to  the  Surveyor  their  beginning,  and 
had  to  call  on  one  Hooper  to  point  it  out.    He  designated 
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^  Lowe's  Bear  pen  in  the  gap,**  as  that  which  he  meMit 
in  giving  the  plaintiffs  the  description  by  which  they 
made  their  entry ;  though  the  same  person.  Hooper,  ha.4 
been  examined  as  a  witness  in  the  cause,  and  in  his  ex* 
amination  says,  that  ^  the  Locust  Bear  pen,"  on  the  top 
of  the  Big  mountain,  was  the  one  he  gave  Johnston  for 
a  beginning,  and  that  he  purposely  deceived  the  plaintiffs 
and  the  Surveyor,  in  pointing  out  a  different  one  when 
the  survey  was  made.  After  Hooper  had  designated 
Lowe's  Bear  pen  in  the  gap  as  the  beginning,  the  Sur- 
veyor commenced  his  survey  at  the  point  of  the  Little 
Hogback  mountain  nearest  to  ^  Lowe's  Bear  pen,''  and 
laid  out  the  land  very  irregularly,  and  so  as  to  include 
the  gold  mine  and  other  parts  of  the  land  granted  to  the 
defendants.  To  that  mode  of  ilnaking  the  survey,  the 
defendants,  who  were  present,  objected,  because  in  fact, 
the  plaintiff's  beginning,  as  described  in  the  entry,  was 
at  a  Bear  pen  on  the  Big  Hogback,  three  or  four  miles 
off;  and  because  they,  the  defendants,  had  obtained  a 
grant  for  some  of  the  land,  which  would  be  included  in 
the  plaintiffs'  survey,  and  had  made  their  entry  and  sur- 
vey, and  obtained  the  grant,  without  the  means  of  ascer- 
taining from  the  plaintiffs'  entries,  whether  they  would 
interfere  with  the  lands  the  defendants  took  up ;  and  fur- 
ther, because,  in  point  of  fact,  there  was  still  a  sufficiency 
of  vacant  land  to  give  the  plaintiffs  their  quantity,  with- 
out taking  any  of  the  defendants',  if  they  would  so  run 
their  lines.  But  the  plaintiffs  insisted,  that  as  theirs  was 
the  oldest  entry,  no  one  else  could  enter  and  survey  be- 
fore the  plaintiffs  had  surveyed,  except  at  the  risk  of 
losing  their  land ;  for  that  the  prior  entry  gave  the  plain- 
tiffs the  right  to  be  first  satisfied,  at  all  events,  and  to  run 
in  any  direction  they  might  choose,  iGrom  their  beguining» 
90  that  they  got  no  more  than  their  quantity.  In  obe- 
dience to  the  instructions  of  the  plaintifis,  the  Suryeyor 
then  completed  the  surveys,  upon  which  the  plaintiffs* 
grants  were  subsequently  issued. 
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The  cause,  having  been  set  for  hearing,  was  transmit- 
ted to  this  Court         * 

Badger,  for  the  plaintiff:^ 

W.  H.  HayuKfodn  Avery  and  Iredell,  for  the  defendants. 

RuFFix,  C,  J.     Without  wading  through  the  voluminous 
depositions,  or  discussing  the  various  points  of  fact  that 
arise  on  them,  the  Court  may  safely  decide  this  cause 
upon  the  insufficiency  of  the  plaintiffs'  entry.     Its  vague- 
ness renders  it  void,  as  against  a  subsequent  enterer,  who 
surveys  and  pays  his  money  before  the  plaintiffs  had 
made  their  entry  more  specific,  if  the  expression  may  be 
allowed,  by  a  survey,  identifying  the  land  they  meant 
to  appropriate.     The  construction  of  the  entry  laws,  con- 
tended for  by  the  plaintiffs,  would  change  the  meaning  of 
them  entirely,  from  what  they  have  been  understood ;  and 
would  make  an  entry,  not  a  mode  of  appropriating  a  par- 
ticular piece  of  land  as  distinguished  from  all  other  land, 
but  as  creating  a  prior,  and,  in  some  degree,  a  floating 
right,  to  have  a  certain  quantity  of  unappropriated  land, 
any  where  the  enterer  might  select  within  the  two  years, 
on  a  certain  stream  or  mountain  in  the  County.    It  would 
consequently  postpone  all  other  persons  ^  entering  and 
surveying,  until  the  prior  enterers  chose  to  make  their 
selection,  and  in  any  form  which  their  caprice  or  interest 
might  from  time  to  time  dictate.     No  construction  of  the 
acts  could  be  more  erroneous  or  mischievous — more  di- 
rectly opposed  to  the  language  or  the  policy  of  the  Legis- 
lature.    In  the  case  of  Harris  v.  Emtig,  1  Dev.  and  Bat. 
£q.  369,  the  Court  held  that  a  vague  entry  was  not  in- 
deed absolutely  void ;  because  it  was  not  material  to  the 
State,  to  whom  she  granted,  and  the  de&ct  might  be  sup- 
plied by  a  survey,  which  would  render  the  party's  claim 
more  specific.    Therefore,  there  was  a  decree  against 
another  enterer,  who  made  his  entry  after   the  prior 
vague  enterer  had  actually  surveyed,  and  with  notice  of 
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it  That  was,  indeed,  going  beyond  the  words  of  the  aet, 
upon  a' very  liberal  constraction,  which  was  adopted  vrith 
hesitation.  It  certainly  can  be  carried  no  further  in 
support  of  vague  entries ;  which  would  be  an  encour- 
agement to  negligence  or  deception  in  enterers.  And  in 
that  case,  the  Court  used  the  language,  that  an  entry 
ought  to  be  so  explicit  as  to  give  reasonable  notice  to  a 
second  cnterer  of  the  first  appropriation ;  and  that,  if  it 
do  not,  and  the  same  land  be  entered  again,  the  last  pur- 
chaser has  conscience  on  his  side,  while  the  fault  is  on  th6 
other.  The  present  case  falls  precisely  within  that  rale* 
The  plaintiffs'  entry  is  altogether  indefinite,  except  in 
quantity,  and  except  in  the  beginning — supposing  that  to 
be  as  now  claimed  by  the  plaintiffs.  It  is  true,  that  from 
its  lying  on  the  County  line  it  is  seen,  that  it  is  to  be  on 
the  North  of  the  beginning.  But  it  does  not  specify 
any  thing  else,  and  it  cannot  be  told,  whether  the  land 
is  to  laid  out  by  running  East  or  West  on  the  County  line 
from  the  beginning,  nor  how  far  in  either  direction,  nei- 
ther by  calls  for  distance,  or  natural  objects  or  other  lines, 
or  any  other  thing.  I^  was  therefore  positively  uncertain, 
what  lands  the  plaintiffs  would  survey,  for  the  description 
bound  them  to  nothing  but  a  beginning,  and  they  might 
shifl  and  change  as  they  pleased,  until  the  time  when  it 
would  lapse  unless  ripened  into  a  grant.  No  case  eoiild 
more  stijkingly  illustrate  the  danger  and  error  of  the 
construction  contended  for  by  the  plaintiffs,  than  this  very 
one.  The  entry  is  vague  in  itself,  and  we  find  a  multitude 
of  witnesses  disputing  about  the  single  object  designated 
in  it,  and  about  the  plaintiffs'  declarations  at  dillereot 
times,  as  to  the  point  of  beginning  ;  and,  moreover,  it  is 
absolutely  certain,  that  they  had,  when  they  entered  or 
for  months  afterwards,  no  view  to  the  particular  place 
which  is  the  bone  of  this  contention.  Standing  upon  the 
entry  alone  then,  the  plaintiffs  could  not  recover,  accord- 
ing to  the  rule  in  Harris  v.  Efving.  But  in  that  case  the 
plaintins  had  made  a  survey  and  completely  idcnliiied  the 
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land  he  wanted*  and  this  the  defendant  knew  before  he 
made  his  entry ;  and  npon  that  ground  exclosively  that 
decree  proceeded.  Now,  that  circumstance  operates  di- 
rectly the  other  way  between  the  present  parties ;  for 
these  plaintiffs  let  their  claim  rest  in  their  vague  entry, 
until  Uie  defendants  had  made  an  entry  and  survey,  and 
got  a  grant.  The  reasoning  therefore  and  principle  of 
decision  in  Harris  v.  Ewing  are  directly  against  the  plain- 
tiffs in  this  suit  It  is  true,  that  the  defendants  had  notice 
of  the*  entry  of  the  plaintiff;  but,  after  they  read  it,  they 
could  learn  nothing  from  it  Nobody  could  lay  it  down, 
unless  he  had  the  plaintiffs  there  to  say,  which  land  they 
chose.  It  is  manifest,  therefore,  the  very  subject  of  the 
entry  is  not  designated  in  the  entry,  but  by  the  subsequent 
election  of  the  enterers.  Had  the  defendants  gone  to  the 
plaintiffs  themselves  for  information,  as  to  the  land  they 
meant  to  take  up,  (if  they  had  been  under  any  obligation 
to  do  so  in  any  case)  the  enquiry  would  have  been  una- 
vailable in  this  case,  for  the  plaintiffs  did  not  then  know 
how  they  would  have  their  survey  made.  They  could 
only  have  answered  the  defendants,  that  they  must  wait 
their  pleasure  to  select  the  land,  so  as,  in  effect,  to  stop 
all  entering  after  the  first  in  a  neighborhood,  until  the 
title  on  that  is  completed.  But  the  defendants  were  not 
at  all  obliged  to  make  any  application  to  the  plaintiffs  on 
the  subject.  WEere  one  is  buying  a  legal  title  and  has 
notice  that  a  person  claims  an  equity  therein,  he  must 
take  care  in  due  time  to  ascertain  the  nature  and  extent 
of  the  claim.  But  that  does  not  apply  in  a  case  of  this 
sort ;  for  an  enterer  has  no  equity  or  collateral  claim  in- 
dependent of  the  entry  itself,  if  the  case  still  stands  on 
the  entry,  and  therefore  the  entry  ought  to  give  the  re- 
quisite information,  or,  at  all  events,  the  enterer  ought 
without  delay  to  supply  its  defects  by  an  actual  survey, 
setting  apart  the  land  entered.  Then  an  entry,  made  by 
one  with  knowledge  of  the  survey  as  well  as  of  the  totry, 
would  be  fnala  fide^  and  convert  the  party  into  a  trustee. 
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It  is  anquestionable,  however,  that  these  defendauts  did 
not  and  could  not  know  or  guess,  that  they  were  encroach- 
ing on  the  plaintiflfs'  entries.  For,  independent  of  the  dis- 
putes as  to  the  point  intended  and  understood  by  different 
persons  as  the  beginning,  according  to  the  present  call 
for  **  Lowers  bear  pen,*'  it  is  certain,  that  the  entry,  as  ac- 
tually written  in  the  entry  book,  when  the  defendants  en- 
tered, called  for  ^  the  Locust  bear  pen,"  which  was  five 
miles  from  the  nearest  point  of  the  defendants'  grant. 
Indeed,  if  the  call  therein  had  been  **  Lowe's"  and  not 
**  Locust,"  it  would  still  have  been  impossible  for  the  de- 
fendants, by  any  experimental  lines,  to  have  first  leil  the 
land  for  the  plaintiffs,  before  they  took  that  for  them- 
selves. The  defendants,  therefore,  intended  no  wrong  to 
the  plaintiffs  and  did  them  no  wrong.  The  whole  wroug 
was  with  the  plaintiffs  themselves  in  not  getting  such 
knowledge  of  the  land,  as  to  be  able  to  give  a  sufficient 
description  of  it  in  the  entry,  and  then  in  delaying  to  iden- 
tify it  by  a  survey,  so  as  by  notice  of  it  to  affect  the  con- 
science of  the  defendants.  Therefore  the  bill  must  be 
dismissed  with  costs. 

Per  Curiam.  Decree  accordinsrlv. 

o  • 


JAMBS  A.  CAMPBELL,  ts.  JOUxV  B.  DRAKE  &,  AL. 

Where  &  clerk  in  8  store  pilfered  money  and  gooiU  from  hin  employer,  and 
laid  out  the  proceeda  in  the  purchase  of  a  tract  of  Idiid  ;  Held,  that  the 
p«noB  (bu  robbed  could  bold  neither  the  clerk,  nor  bis  representatives 
after  bis  deatb«  as  trustees  of  the  land  for  \un  benefit,  so  as  to  enable  him 
to  call  for  a  conreyance  of  the  legal  title  to  himfielf. 

Cause  removed  from  the  Court  of  Equity  of  Wake 
County,  at  the  Fall  Term,  1845, 

The  bill  states  that  the  plaintiff  kept  a  retail  shop  in 
Raleigh,  and  that  a  lad,  by  the*  name  of  John  Farrow. 
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wan  his  s^hop-keeper  for  several  years ;  aiid  that,  M'hile 
in  hi8  employment.  Farrow  abstracted,  to  a  considerable 
amount,  money  and  goods  belonging  to  the  plaintiif,  and 
that  with  the  money  of  the  plaintiff,  taken  without  his 
knowledge  or  consent,  Farrow  purchased  a  tract  of  land 
at  the  price  of  $500.  The  bill  states  a  great  number  of 
facts,  tending  to  shew  that  Farrow  paid  for  the  land  with 
the  effects  of  the  plaintiff,  which  he  dishonestly  converted 
to  that  purpose.  Farrow  afterwards  died  under  age,  and 
the  land  descended  to  his  brothers  and  sisters ;  and  the 
plaintiff,  having  discovered  his  losses  of  money  and  mer- 
chandize, and  that  Farrow  had  purchased  the  land  as^ 
aforesaid,  filed  this  bill  against  his  heirs,  and  therein  in* 
sists,  that  he  has  a  right  to  consider  the  purchase  as 
made,  and  the  land  held,  for  the  use  of  the  plaintiff,  and 
that  Farrow  should  be  declared  a  trustee  for  him. 

The  bill  was  answered,  so  as  to  put  in  issue  the  va- 
rious charges  of  dishonesty  by  Farrqw,  and  the  fact  that 
the  land  was  paid  for  with  money  purloined  from  the 
plaintiff:  and  much  evidence  was  read  to  those  points. 

Badger^  for  the  plaintiff. 
Manly t  for  the  defendants. 

RuFFiN,  C.  J.  The  Court,  though  naturally  inclined  to 
every  presumption  in  favor  of  innocence,  and  especially 
of  a  young  pers<Mi,  who  seems  to  have  Been  so  well  thought 
of  while  he  lived,  is  satisfied  from  the  prooft,  that  the 
plaintiff  was  much  plundered  by  this  youth ;  and  we  have 
no  doubt,  that  every  cent  of  the  money  with  which  he 
paid  for  the  land,  he  had  pilfered  from  his  employer* 
Nevertheless,  we  believe  the  bill  cannot  be  sustained* 
The  object  of  it  is  to  have  the  land  itself,  claiming  it  as 
if  it  had  been  purchased  for  the  plaintiff  by  an  agent 
ejq>res6ly  constituted ;  and  it  seems  to  us,  thus  stated,  to 
be  a  bill  of  the  first  im}Mression.  We  will  not  say,  if  the 
plaintiff  had  obtained  judgment  against  the  administra- 
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tor  for  the  money  as  a  debt,  that  he  might  not  come  here 
to  have  the  land  declared  liable,  as  a  security,  for  the 
money  laid  oat  for  it.  But  that  is  not  the  object  of  this 
suit.  It  is  to  get  the  land,  which  the  plaintiff  claims  as 
his ;  and,  upon  the  same  principle,  would  claim  it,  if  it 
were  worth  twenty  times  his  money,  which  was  laid  out 
for  it.  Now,  we  know  not  any  precedent  of  such  a  bill. 
It  is  not  at  all  like  the  cases  of  dealings  with  trust  funds 
by  trustees,  executors,"' guardians,  factors,  and  the  like; 
in  which  the  o^Omer  of  the  fund  may  elect  to  take  either 
the  money  or  that  in  which  it  was  invested.  For,  in  all 
those  cases,  the  legal  title,  if  we  may  use  the  expression, 
of  the  fund,  is  in  the  party  thus  misapplying  it.  He  has 
been  entrusted  Mith  the  whole  possession  of  it,  and  that 
for  the  purpose  of  laying  it  out  for  the  benefit  of  the  equi- 
table owner ;  and  therefore  all  the  benefit  and  profit  the  ^ 
trustee  ought,  in  the  nature  of  his  office,  and  from  his 
relation  to  the  cestui  que  irustf  to  account  for  to  that  per- 
son. But  the  case  of  a  servant  or  a  shop-keeper  is  very 
different.  He  is  not  charged  with  the  duty  of  investing 
his  employer's  stock,  but  merely  to  buy  and  sell  at  the 
counter.  The  possession  of  the  goods  or  money  is  not  in 
him,  but  in  his  master ;  so  entirely  so,  that  he  may  be 
convicted  of  stealing  them,  in  which  both  a  cepit  and 
asportavit  are  constituents.  This  person  was  in  truth 
guilty  of  a  felony  in  possessing  himself  of  the  plaintiff^s 
effects,  for  the  purpose  of  laying  them  out  for  his  own 
lucre ;  and  that  fully  rebuts  the  idea  of  converting  him 
into  a  trustee.  If  that  could  be  done,  there  would  be,  at 
once,  an  end  to  punishing  thefts  by  shop  men.  If,  indeed, 
the  plaintiff  could  actually  trace  the  identical  money 
taken  from  him,  into  the  hands  of  a  person  who  got  it 
without  pa3ring  value,  no  doubt  he  could  recover  it ;  for 
his  title  was  not  destroyed  by  the  theft.  But  we  do  not 
see  how  a  felon  is  to  be  turned  into  a  trustee  of  property, 
merely  by  showing  that  he  bought  it  with  stolen  money. 
If  it  were  so,  there  would  have  been  many  a  bill  of  the 
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kind.  But  we  believe,  there  never  was  one  before  ;  and 
therefore,  wq  cannot  entertain  this.  But  we  think  the 
facts  so  clearly  established,  and  the  demands  of  justice 
so  strong  on  the  defendants  to  surrender  the  land  to  the 
plaintiif,  or  to  return  him  the  money  that  was  laid  out  in 
it,  that  wc  dismiss  the  bill  without  costs. 

Per  Clrmm.  Uecrqp  accordingly. 


WILLIAM  WILSON  vt.  JAMES  LEIGH. 

\VImi«  a  eraditor,  oa  the  trial  of  a  miit  at  law  againit  an  adminittrator,  relied 
upoa  his  ae€OUDt  of  lalee,  as  oTidenee  of  the  assets  in  his  hands,  and  after- 
wards  discovered  that  the  account  was  not  correct,  becaose  the  admiuistra* 
lor,  through  an  agent,  who  was  returned  as  the  purchaser  of  a  large  amount 
of  property,  had  in  fact  bought  the  property  himself  at  an  under  value : 
Heldt  that  though  the  creditor  might  have  called  upon  the  administrator  in 
•quity,  in  the  fint  instance,  for  an  aeconnt  of  the  assets,  or  might  have 
filed  a  ImU  for  a  discovery,  during  the  pendency  of  the  suit  at  law,  yet,  hav- 
ing elected  to  pursue  his  remedy  at  law,  he  is  bound  by  the  verdict  in  such 
■nit,  unless  he  can  shew  that  the  administrator  had  fraudulenUy  deceived 
hlm»  by  wUfnl  fAisrepraoentattons  of  the  state  of  the  assets. 

The  cases  of  Smmem  r.  WhUaker,  3  Ired.  Eq.  139,  and  Martin  v.  Harding, 
3  Ired.  Eq.  603^  cited  and  approved. 

Appeal  from  an  interlocutory  order  of  the  Court  of 
Equity  of  Perquimans  County,  at  the  Spring  Term,  1845, 
his  Honor  Judge  Battle  presiding,  by  which  a  demurrer 
filed  by  the  defendant  to  the  plaintiff's  bill,  was  over- 
ruled, and  the  defendant  ordered  to  answer  over. 

The  case  made  in  the  bill  is,  that  the  defendant  is  the 
executor  of  John  H.  Blount,  and  as  such,  sold  his  person* 
al  estate  at  public  sale  ;  and  that  he  procured  one  Benja- 
min Skinner  to  bid  for  the  crop  of  com  that  was  then 
growing,  and  to  purchase  the  same  for  him,  Leigh  ;  and 
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that  he  returned  an  account  of  sales  of  the  estate,  to  th(* 
County  Court,  in  which  the  said  Skinner  was  set  down 
as  the  purchaser,  although,  in  fact,  Leigh  was  himself 
the  purchaser,  through  Skinner  as  his  agent ;  that  subse- 
quently, Leigh  cultivated  the  crop,  gathered  it,  and  sold 
it  for  much  more  than  it  had  brought  at  the  sale,  and 
that  he  has  applied  the  excess  to  his  own  use.     The  bill 
further  states,  that  the  plaintiff  was  a  creditor  of  Blount 
by  bond,  and  brought  suit  thereon  against  the  executor, 
who  pleaded  plene  adm'mislramt  and  retainer  ;  and  that, 
•  upon  the  trial  of  the  issues  joined  thereon,  the  plaintiff 
read,  as  his  evidence  to  charge  the  executor  with  assets, 
the  accounts  of  sales  which  had  been  returned  by  him ; 
and  the  jury  thereupon  found,  that  the  defendant  had  as- 
sets applicable  to  the  plaintiff's  demands,  to  the  amount 
of  8653  99,  and  that  he  had  no  other  assets ;  and  that, 
'thereupon,  the  plaintiff  took  judgment  for  that  sum  of 
$653  99,  and  for  the  residue  of  his  debt,  namely,  S2,130  16, 
he  took  judgment  quando.     The  bill  states,  that  the  plain- 
tiff read  the  account  of  sales  in  evidence,  under  the  be- 
lief that  it  set  forth  the  assets  truly,  and  that  the  persons 
were  really  the  purchasers  of  the  property,  who  were 
there  stated  to  have  been  so,  and  at  the  prices  therein  set 
forth ;  and  that  the  plaintiff  did  not  know  to  the  contra- 
ry, until  recently  before  the  filing  of  this  bill ;  and  that, 
upon  the  discovery  that  the  defendant  was,  himself,  the 
real  purchaser  of  the  corn,  and  that,  by  reason  thereof, 
the  first  sale  was  void,  and  that  he  had  re-sold  it  for  a 
great  advance  in  price,  he  applied  to  the  defendant  to 
account  with  him  in  respect  of  such  additional  sum  as 
was  realized  from  the  corn,  by  applying  the  same  to  the 
discharge  of  the  balance  due  the  plaintiff  on  his  judg- 
ment ;  which  the  defendeint  refused.    The  plaintiff  then 
filed  this  bill,  and  the  prayer  is  for  a  decree  to  the  same 
effect. 

The  defendant  put  in  a  demurrer  to  the  bill,  which  was 
over-ruled ;  coid  then  he  was  allowed  to  appeal. 


DECEMBER  TERM,  1815.  99 

WilaoD  9.  Leigh. 

A.  Moore,  for  the  plaintiff. 
Badger^  for  the  defendant 

RuFFiK,  C,  J.  If  the  crop  was  still  growing,  when  the 
trial  at  law  took  place,  it  is  probable  it  might  be  reached 
at  law  by  a  scire  facias  on  the  judgment  quando,  and 
there  would  be  no  necessity  for  resorting  to  this  Court. 
Mara  v.  Quin,  6  T.  R.  10.  It  does  not  appear  in  the  bill 
how  the  fact  was,  as^  it  ought,  properly  speaking.  But 
we  take  it  for  granted,  that  the  crop  had  been  gathered 
and  sold  the  second  time,  for  the  advanced  price  men- 
tioned in  the  bill.  Still,  we  think  the  bill  cannot  be 
sustained. 

There  is  no  doubt  that  creditors  may  come  into  a  Court 
of  Equity  against  executors,  or  against  them  and  the 
heirs  or  devisees,  for  accounts  and  for  payment  out  of  the 
proper  fund.  It  seems  to  be  the  common  mode  in  Eng- 
land, at  the  present  day,  for  administering  estates,  and  is 
certainly  much  the  most  convenient,  as  it  saves  vast  ex- 
pense and  trouble  in  trying  issues  at  law,  as  to  the  assets, 
where  every  voucher  is  to  be  proved,  over  and  over  again, 
against  every  creditor,  and  as  considerable  portions  of  th# 
assets  in  that  country,  in  almost  every  case,  are  equitable. 
We  hold  the  same  thing  here-  Simmons  v.  Whitaker^  2 
Ired.  Eq.  129.  The  subject  was  much  discussed  and  fully 
explained  by  Chancellor  Kent,  in  Thompson  v.  Brown^  4 
John.  C.  C.  G19.  But,  in  those  cases,  the  creditor  comes 
into  the  Court  of  Equity  ah  origine  for  himself,  or  for 
himself  and  the  other  creditors  ;  and  the  accounts  are  or- 
dered there,  and  relief  granted,  for  the  greater  conve- 
nience, and  to  prevent  multiplicity  of  suits  at  law,  al- 
though the  question,  as  to  the  amount  p.nd  administration 
of  legal  assets,  is  properly  cognizable  at  law.  That, 
however,  is  essentially  different  from  the  present  case. 
This  plaintiff  did  not  file  his  bill,  but  elected,  in  the  first 
instance,  to  sue  at  law,  and  to  try  the  issue  on  plene  ad- 
ministravity  without  a  bill  of  discovery,  and  upon  such 
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evidence  as  he  thouglit  proper  to  risk  his  case  on  before 
the  jury.  The  question  being  leeal,  the  tribunal  legal, 
and  the  trial  regular,  the  result  must  be  conclusive  on  the 
one  party  as  well  as  the  other,  unless  there  was  fraud 
practised  by  one  of  them  on  the  trial,  so  as  to  prevent  it 
from  being  a  fcdr  trial.  In  Martin  v.  Harding^  3  Ired.  Eq. 
603,  the  plaintiff  had  by  mistake  admitted  the  executor's 
plea  o{ fully  administered^  and  proceeded  against  the  land, 
and  then  filed  a  bill  for  satisfaction  out  of  the  personal  es- 
tate. On  demurrer,  the  Court  dismissed  the  bill,  and  said,  if 
a  creditor  chooses  to  go  on  at  law,  and  has  the  plea  of  fully 
administered  found  against  him  or  confesses  it,  there  is 
no  possible  ground  for  relief  in  equity,  where  the  executor 
has  been  guilty  of  no  fraud  in  misrepresenting  the  state 
of  the  assets.  And  what  would  be  a  fraud,  in  such  a  case, 
is  explained  by  the  subsequent  observation,  that  it  is  not 
sufficient,  for  example,  that  the  creditor  has  discovered, 
that  the  executor  had  assets  at  the  time  of  the  trial,  which 
the  executor  did  not  disclose,  nor  the  creditor  know  of  or 
prove ;  for  an  executor  is  not  bound  to  give  evidence 
against  himself  at  law,  and  there  are  methods  of  obtaining 
discoveries,  in  which  the  executor  would  have  a  right  to 
discharge  himself,  as  well  as  be  bound  to  charge  himself, 
by  his  answer.  Now,  there  is  no  communication  between 
these  parties  stated  in  the  bill.  The  executor  does  not 
appear  to  have  been  present  at  the  trial,  much  less  to 
have  misled  the  plaintiff  in  the  mode  of  proving  his  case, 
or  to  have  made  any  representation  to  him  whatever. 
The  whole  stress  of  the  bill  is,  that  the  defendant  returned 
an  account  of  sales,  in  which  Skinner  was  mentioned  as 
the  purchaser  of  a  crop  of  corn,  of  which  the  defendant 
himself  was  the  purchaser.  Now,  that,  in  itself,  amounted 
to  no  fraud,  nor  any  thing  like  a  fraud,  upon  any  body,  or 
at  any  time.  The  Gourt  holds,  that  an  executor  cannot  pur* 
chase  at  his  own  sale,  as  a  rule  of  policy  to  prevent  fraud, 
which  might  be  practised.  But  that  is  only  at  the  elec- 
tion of  creditors  and  legatees,  and  the  executor  run*  tlio 
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risk  of  their  making  the  election  within  any  reasonable 
time.  For  if  he  agrees  to  give  a  great  deal  more  than 
the  valae  of  the  thing,  the  other  parties  may  hold  him  to 
it.  Besides,  the  defendant  may  not  even  have  known,  that 
he  conld  not  purchase  through  an  agent  at  his  own  sale  ; 
and,  therefore,  although  his  ignorance  of  the  law  will  not 
help  his  purchase,  yet  it  would  repel  the  allegation  of 
fraud.  But  giving  to  the  return  the  full  effect  the  plain- 
tiff attributes  to  it,  that  it  did  not  truly  state  all  the  facts 
respecting  the  sale,  yet  it  it  was  his  own  folly  to  rely  upon 
that,  as  evidence  of  the  assets.  It  bound  the  defendant 
as  his  declaration,  and  as  such  the  plaintiff  used  it ;  but 
surely  a  plaintiff,  who  chooses  to  prove  a  fact,  not  by  di- 
rect evidence  ^o  it,  but  by  the  defendant's  declarations 
respecting  it,  is  not  entitled  to  be  loosed  from  the  verdict 
upon  the  ground,  that  he  afterwards  discovered  that  the 
defendant  did  not  admit  in  the  declaration  all  he  might 
or  ought  to  have  done.  The  account  of  sales  concludes 
no  person — ^not  even  the  executor,  for  he  may  undoubtedly 
prove  a  mistake  in  it.  The  law  requires  him  to  return 
it,  for  the  ease  of  creditors  and  legatees ;  and,  if  they 
think  proper  to  use  it,  they  may  do  so  as  part  of  their  evi- 
dence, giving  other  evidence  to  surcharge  and  falsify  it, 
or  they  may  rely  simply  upon  the  account  by  itself.  Ei- 
ther is  the  creditor's  own  act  exclusively,  unless,  upon  a 
communication  with  the  executor,  the  latter  take  means 
to  prevent  the  creditor  from  obtaining  or  using  other  proof, 
by  inducing  in  him  the  belief,  that  the  creditor  could  not 
establish  any  thing  in  opposition  to  the  statements  in  the 
account.  In  truth,  however,  this  bill  seeks  to  avoid  the 
obligation  of  the  judgment  at  law,  upon  the  mere  ground, 
that  the  plaintiff  might  have  offered  cumulative  proof  as 
to  the  assets,  which  would  have  charged  the  defendant 
with  more,  if  he  had  taken  the  trouble  to  search  for  it. 
He  says,  indeed,  that  the  reason  he  did  not  search  for  other 
evidence  was,  that  he  believed  the  account  of  sales  stated 
the  truth,  though  he  has  since  discovered,  that  it  did  not. 
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But  if  it  be  admitted,  that  it  did  not,  that  would  be  a  fraud 
in  making  the  account,  and  not  in  the  trial  between  the 
plaintiff  and  the  defendant.  It  is  impossible  that  every 
creditor  of  Blount  can  come  into  this  Court,  after  a  trial 
at  law,  for  a  fresh  account  of  thd  assets,  upon  the  ground, 
that  the  executor's  account  of  sales  contained  some  inac- 
curacy, either  through  a  mistake,  or,  if  you  please,  through 
design.  If  so,  every  verdict  on  plene  administravit  will 
be  overhauled  in  equity,  upon  separate  bills  by  each  cred- 
itor, if  the  creditor  should,  after  the  trial,  discover,  that 
he  could  have  given  better  evidence  as  to  the  assets : 
For  in  every  case  it  is  the  duty  of  the  executor,  by  his 
inventory  and  account  of  sales,  to  charge  himself  with 
the  whole.  The  Court  cannot  assume  any  such  jurisdic- 
tion. Therefore  it  will  be  certified  to  the  Court  of  Equity, 
that  the  decree  was  erroneous  and  should  be  reversed, 
and  the  demurrer  sustained  and  the  bill  dismissed. 
The  plaintiff  must  pay  the  costs  in  this  Court. 

Per  Curiam.  Decree  and  order  accordingly. 


JAMES  M.  UEXNY  &,  AL.  zs.  JAMES  CLO.SJ>E  &  AU 

* 

A  iestalor  bequeathed  to  his  wife  a  certain  slave  for  her  life,  and,  after  her 
death,  the  slave  to  be  sold,  aud  the  issue  of  the  slave  tog«Dier  with  the 
money  arising  from  such  sale,  to  be  equally  divided  among  all  his  children 
**  that  are  then  living."  //e/J,  that  the  issrtie  of  such  of  the  children,  as 
died  during  the  life-time  of  the  legatee  for  life,  took  no  interest  under  this 
bequest. 

The  word  "  children*'  in  a  will  sometimes,  but  only  under  pecuhar  circum- 
stances, is  construed  to  mean  "  grand-children  :"  as  where  the  meaning  of 
the  testator  is  uncertain,  aud  the  bequest  must  fail  unless  such  construction 
be  given. 

Cause  removed  by  consent  from  the  Court  of  Equity  of 
Guilford  Count v,  at  the  Fall  Term,  1815. 
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The  Bill  was  filed  to  obtain  a  construction  of  the  Will 
of  James  McMurra)-.  By  his  Will,  the  testator,  after 
giving  to  his  wife  some  perishable  property,  bequeathes 
as  follows : ,  "  I  also  give  and  bequeath  to  her  my  negro 
girl  Mary,  to  be  enjoyed  by  her  during  her  natural  life, 
and  at  her  death,  I  allow  the  said  negro  to  be  sold,  and 
her  issue,  if  she  should  have  any,  and  the  money  arising 
from  the  said  sale,  to  be  equally  divided  among  all  my 
children  that  are  then  living."  At  the  time  of  his  death, 
James  McMurray  left  seven  children  surviving  him,  two 
of  whom,  to- wit,  Jane,  who  intermarried  with  William 
Denny,  and  Polly,  who  intermarried  with  William  Doak, 
died  before  the  widow,  the  tenant  for  life.  The  plaintiffs 
are  the  children  of  Jane.  The  widow  is  dead,  and  the 
Bill  claims,  that  the  plaintiffs,  the  children  of  Jane  Denny, 
are  entitled  to  one-seventh  part  of  the  proceeds  of  the  ne- 
gro Mary  and  her  increase,  as  standing  in  the  place  of 
their  mother,  and  representhig  her  in  the  division  of  the 
property. 

Morekead,  for  the  plaintiffs. 
Kerr^  for  the  defendants. 

Nasii,  J.  The  claim  of  the  plaintiffs  rests  upon  the 
ground,  that  the  bequest  to  the  children,  after  the  death 
of  the  widow,  was  a  vested  remainder,  and  vested  in  all 
the  children  of  James  McMurray,  who  were  alive  at  his 
death  ;  and  that,  consequently,  it  made  no  difference  at 
what  time  any  of  the  children  might  die,  whether  before 
or  after  the  falling  in  of  the  life  estate.  The  testator 
seems  to  have  been  aware,  that  questions  of  that  kind 
had  before  then  arisen  upon  the  construction  of  wills,  and 
entangled  and  perplexed  the  settlement  of  estates,  and  has 
clothed  his  intentions  in  language  that  cannot  be  mista- 
ken. The  intention  of  the  testator  is  the  governing  rule 
in  the  construction  of  wills,  upon  the  principle,  that  the  law 
accords  to  every  man  the  right  to  dispose  of  his  property 
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utter  his  death,  as  he  shall  please.  If,  therefore,  his  in- 
tention can  be  ascertained  from  the  Avill,  and  it  contravenes 
no  rule  of.  law,  that  intention  shall  be  carried  into  effect. 
It  sometimes  becomes  very  difficult  to -ascertain,  what  is 
the  true  meaning  of  a  will ;  and  the  Courts  have  been 
compelled  to  adopt  various  rules,  as  indicating  the  will 
of  the  testator,  which  in  such  cases  will  be  observed. 
Here  there  appears  to  be  no  difficulty  in  ascertaining  the 
wishes  and  design  of  the  testator.  The  remainder  men 
are  such  of  his  children  as  shall  be  alive,  at  the  time  the 
life  estate  falls  in.  The  words  are  precise — ^"  to  be  en- 
joyed by  her  (his  widow,)  during  her  natural  life,  and  at 
her  death,  &c.  to  be  divided  among  all  my  children^ 
that  are  tlien  aliveJ^  The  testator  does  not  choose  to 
leave  any  thing  to  speculation.  He  not  only  fixes  the 
time  at  which  the  property  shall  be  enjoyed,  but  by  whom. 
It  is  impossible,  by  authority  or  argument,  to  make  his 
meaning  more  apparent,  than  he  has  himself  done  ;  and 
the  will  furnishes  abundant  evidence,  that  the  phraseolo- 
gy used  was  not  lightly  nor  ignorantly  adopted.  In  the 
clause  of  his  will  next  succeeding,  he  gives  to  his  wife 
the  remainder  of  his  lands,  not  previously  disposed  of, 
during  her  life,  &c.,  remainder  to  his  son,  John  Mc- 
Murray,  if  he  is  then  living,  **  but  if  he  shall  die  before 
that  time,  the  land  previously  given  to  his  wife  for  life, 
<kc.  is  to  be  sold,  and  the  proceeds  to  be  equally  divided 
among  all  my  children  then  livingJ'  In  a  subsequent 
clause  he  divects,  that  certain  property  shall  be  put  into 
the  possession  of  his  wife,  upon  her  giving  bond,  dz;c. 
and,  if  she  declines  taking  it  upon  the  conditions  speci- 
fied, then  it  is  to  be  sold,  and,  after  payment  of  his  debts, 
*•  to  be  equally  divided  between  my  wife  Elizabeth  Mc- 
Murray,  my  son  John,  my  daughter  Uphia,  and  my 
daughter  Hannah."  And  again,  in  the  succeeding  clause, 
he  leaves  a  negro  man  to  his  wife  for  ten  years,  to  assist 
in  raising  his  youngest  children,  and,  at  the  expiration  of 
that  time,  to  be  sold,  and  the  money  "  to  be  equally  di- 
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vided  between  my  wife,  and  my  children  that  are  then 
living.**  It  is  manifest  the  testator  well,  understood  the 
meaning  of  the  words  he  used,  and  that  he  varied  them« 
ms  occasion  required,  to  meet  his  wishes  in  the  dispositioa 
of  his  property.  The  objects  of  his  bounty  were  his  own 
children ;  and  he  had  a  legal  right  to  dispose  of  his  pro- 
perty as  he  chose. 

We  have  examined  the  authorities  to  which  our  atten- 
tion has  been  directed.  There  is  nothing  in  them,  to 
change  the  view  we  have  taken  of  the  case.  They  only 
prove  that  the  word  ^  children"  may,  under  peculiar 
etrcuiHstances,  mean  *' grand-children  ;**  as  where  the 
meaning  of  the  testator  is  uncertain,  and  the  bequest 
must  fail,  unless  such  construction  be  given.  That  is  not 
the  case  here.    The  Bill  must  be  dismissed  with  costs. 

Per  CaRiAM.  •  Decree  accordingly. 


COWLES  AND  WILCOX  vt.  THOMAS  W.  CARTER. 

A  praliminary  iAJaoction,  granted  tx  parte  upon  th«  bill  alonai  thould  be  die- 

tfolred,  npon  an  aniwer  fully  denying  the  factt,  upon  Which  the  bill  raii^ 

CiM  pUifltiflr'a  equity. 
A  genefal  allegation  in  a  bill,  apecifying  no  faeta  upon  which  it  m  foumM, 

reqiiiree  no  anawer ;  or,  at  moat,  a  general  denial  in  the  anewer  is  raffi- 

dent  to  meet  it 

Appeal  from  an  interlocutory  order  of  the  Court  of 
Equity  of  Surry  County,  at  the  Spring  Term,  1846,  his 
Honor  Judge  Bailsv  presiding,  by  which  order,  the  in- 
jttootion,  which  had  been  granted  in  the  case,  w^  di- 
noted  to  lie  over  until  the  final  hearing. 

The  IKll  charged  that  the  defendant  had  been  employ- 
ed hf  them,  as  their  clerk  ftbd  agent  in  a  certain  store 
ovmed  by  them,  in  Surry  County ;  that  he  had  mismanaged 
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their  concerns  wilfully  and  corruptly ;  that  he  had  been 
guilty,  in  the  course  ot  his  employment,  of  divers  irauds 
upon  them,  which  were  speciiied ;  and,  among  other 
things,  that  he  was  in  the  habit,  during  such  term  of  em« 
ployment,  of  using  his  private  funds  in  ^^niquitous,  usu- 
rious" operations  with  their  customers,  whereby  they 
sustained  great  damages ;  and  calling  upon  him  to  ac- 
count, &c.,  and  praying  for  an  injunction  against  a  judg- 
ment at  law  he  had  obtained  against  them  for  his  wages. 

The  defendant,  in  his  answer,  denied  specifically  ali 
the  charges  of  fraud,  corruption  and  mismanagement,  al- 
leged against  him,  and  denied,  also,  generally,  the  charge 
of  usurious  operations  to  the  prejudice  of  the  plaintifik. 

An  injunction  having  been  granted  upon  the  filing  of 
the  plaintiffs'  bill,  on  a  motion  to  dissolve  the  same,  the 
Court  below  directed  the  injunction  to  be  continued  to 
the  hearing,  from  which  order  the  defendant,  by  leave  of 
the  Court,'  appealed. 

Badger,  for  the  plaintiffs. 
Boyden,  for  the  defendant. 

RuFFiN,  C.  J.  The  decree,  continuing  the  injunction  to  the 
hearing,  was  erroneous,  we  think.  The  established  rule 
of  the  Court  is,  that  a  preliminary  injunction,  granted  ex 
parte  upon  the  bill  alone,  is  to  be  dissolved  upon  an  an- 
swer, fully  denying  the  facts  upon  which  the  bill  raises 
the  plaintiffs'  equity.  In  the  present  case,  the  answer 
could  not  be  more  direct,  unequivocal,  full,  and,  apparent- 
ly, founded  on  probable  truth,  than  it  is.  It  is  nearly  in- 
credible, that  the  defendant  could  have  been  carrying  on 
dealings  on  hi»  own  account,  of  the  character  imputed  to 
him,  for  so  long  a  period,  without  the  knowledge  and, 
therefore,  the  presumed  concurrence  of  the  plaintiffs,  who 
were  residing  in  the  immediate  neighborhood,  and  who 
bad  a  personal  agency  in  some  of  the  cases,  in  whi<^h 
joint  securities  were  taken  for  debts  due  to  the  .plaintiffii 
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and  those  due  also  to  the  defendant.  At  all  events,  the 
answer  is  positive,  that  the  plaintiffs  welL  knew  of  those 
tcansaetions,  and  not  only  acquiesced,  but  they  approved 
of  them.  The  charge  in  the  bill,  that  the  plaintiffs  lost 
a  number  of  debts,  which  are  mentioned,  because  their 
tiebtors  became  insolvent  by  reason  of  "  the  outrageous 
twury,"  which  the  defendant  had  practised  on  them,  is  of 
siuch  a  character,  that  it  cannot  be  answered  with  any 
precision,  nor  be  acted  on  by  the  Court.  Pleaders  ought 
to  be  aware  that  in  judicial  proceedings  epithets  avail 
nothing ;  and  that  the  Court  requires  facts  to  be  alleged 
and  proved  as  the  grounds  of  relief.  The  bill  sets  forth  . 
nothing,  whereby  it  can  be  seen  that  the  defendant  per- 
petrated usury  in  a  single  instance ;  and,  therefore,  even 
if  the  matter  itself  would  entitle  the  plaintiffs  to  relief, . 
if  properly  stated,  we  do  not  require  an  answer  to  that 
part  of  the  bill.  It  is  to  be  remarked,  however,  that  the 
defendant  does  answer  it  as  far  as  he  can ;  that  is,  by  a 
denial  in  general  terms,  similar  to  those  in  which  the 
iillegation  was  made.  When  the  allegations  are  precise, 
in  respect  to  particular  acts  of  negligence  or  unfaithful- 
ness in  respect  to  deeds  of  trust  and  the  like,  the  answer 
meets  the  bill  fully.  And  it  states,  that  the  debts,  lost 
by  the  plaintiffs  through  the  insolvency  of  customers, 
were  not  greater  than  must  be  expected  in  such  exten- 
sive dealings ;  on  which,  upon  a  capital  of  about  $8000, 
the  defendant  in  four  3'ears  made  for  the  plaintiffs  and 
paid  over  to  them,  upwards  of  98,000  clear  profit,  after 
returning  the  stock.  And  it  farther  states,  with  respect 
to  losses  from  persons,  who  were  debtors  to  both  the 
j>laintiffs  and  the  defendant,  that  the  losses  of  the  latter 
were  fully  equal  to  those  of  the  plaintiffs,  in  proportion 
to  their  debts.  The  justice  of  the  debt  recovered  at  law 
by  the  defendant  cannot  be  contested,  and  there  is  nothing 
in  the  transactions  embraced  in  these  pleadings,  (accord- 
ing to  the  answt;r,  at  all  events,)  on  which  the  plaintiffs 
ought  to  be  relieved  from  any  part  of  it.     Therefore,  the 
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injunction  ought  to  have  been  dissolved  with  costs  in  the 
Court  of  Equity.  That  will  be  accordingly  certified : 
and  the  plaintiffs  must  pay  the  costs  in  this  Court. 

Per  Curiam.  Decree  accordingly. 


JOHN  R.  JUSTICE  vs.  JOSHUA  SCOTT  &  AL. 

The  probate  of  a  deed  of  ■ettlemeat  upon  a  man*a  family,  before  the  Clerk 
of  the  Coaoty  Court,  as  if  it  were  an  ordinary  deed  of  truet,  and  iti  sub- 
sequent registration  upon  that  probate,  are  void  as  a^raiast  creditors  and 
subsequent  purchasers. 

Where  an  action  is  brought  at  law  for  the  recovery  of  negroes,  conveyed  by 
a  deed  in  trust,  which  it  is  alleged  was  fraudulent  in  its  inception,  the  de- 
feadant  at  law  may  avail  himself  of  that  objection  in  the  suit  at  law,  and 
cannot  transfer  the  jurisdiction  to  a  Court  of  Equity.  He  can  only  apply 
to  the  Court  of  Equity  for  a  discovery  of  the  facts,  to  be  used  in  the  suit 
at  law. 

But  where  a  trustee,  in  a  deed  made  nine  years  before,  institutes  an  action  at 
law,  against  a  purchaser  under  execution  against  the  maker  of  the  deed» 
and  the  purchaser  alleges  that  all  the  debts  were  paid  and  the  whole  trust 
resulted  to  the  debtor;  while  the  debtor,  who  uuited  in  himself  the  charac- 
ter of  creditor,  by  administering  upon  the  estate  of  one  of  the  creditors  se- 
cured in  the  deedi  says,  that  a  certain  debt  is  not  paid,  and  the  tmstea 
says  be  does  not  know  whether  it  is  or  is  not  paid,  a  Court  of  Equity  will 
entertain  a  bill  by  the  purchaser,  as  the  most  convenieut  and  comprehen- 
sive mode  of  determining  the  rights  of  all  the  parties. 

Where  a  bill  is  for  relief  upon  the  footing,  that,  as  a  trust,  the  subject  is  one 
of  equitable  cognizance,  the  injunction  ought  not  to  stay  ^he  trial  at  Iaw» 
but  only  the  suing  out  of  an  execution,  should  the  pl&iutiff*  at  law  get  a 
judgment. 

The  eases  of  Smith  v.  Castrix,  5  Ired.  518,  and  Henderson  v.  Hoke,  1  Dev. 
and  Bat.  119,  cited  and  approved. 

Appeal  from  an  interlocutory  order  of  the  Court  of 
Equity  of  Craven  County,  at  the  Fall  Term,  1845,  his 
Honor  Judge  Battle  presiding,  which  order  directed  the 
dissolution  of  the  injunction,  theretofore  obtained  in  the 
cause. 
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The  case,  as  presented  by  the  pleadings,  was  this : 
On  the  8th  of  April,  1834,  the  defendant,  Bryan  Jones, 
conveyed  to  the  other  defendant,  Scott,  sundry  pieces  of 
land,  a  stock  of  merchandize,  and  several  slaves,  including 
tvro,  named  Henry  and  John  ;  in  trust  to  sell,  and  out  of 
the  proceeds  of  sale,  pay  a  debt  for  $910,  due  from  the 
l^rantor  to  his  mother,  Sarah  Jones,  and  then  to  pay  all 
the  other  debts  of  the  grantor.  It  is  admitted  by  all  the 
parties,  that  every  debt  secured  in  the  deed,  except  that 
to  Sarah  Jones,  was  paid  soon  after  the  execution  of  the 
deed.  Sarah  Jones  died  intestate  in  1838 ;  and  Bryan 
Jones,  her  son,  administered  on  her  estate.  In  1843,  the 
two  slaves^  Henry  and  John,  were  sold  by  the  Sheriff 
upon  writs  oi  fieri  facias  on  judgments  then  recently  ob- 
tained against  Bryan  Jones,  and  the  present  plaintiff  be- 
came the  purchaser,  having,  as  he  says,  no  notice  of  the 
deed  to  Scott,  and  believing  the  title,  as  well  as  the  pos- 
session, to  be  in  Bryan  Jones.  Soon  afterwards,  an  ac- 
tion at  law  was  brought  by  Scott  and  Jones,  in  the  name 
of  the  former,  against  Justice,  for  the  i^egroes,  which  the 
latter  defended,  and  the  same  is  now  pending.  After- 
wards, Justice  filed  the  present  bill.  It  charges,  firsU 
that  the  deed  of  trust  was  in  its  inception  fraudulent, 
having  been  made  to  secure  debts  that  were  not  owing ; 
and  secondly^  that,  if  the  debts  really  existed  at  that  time, 
they  had  been  paid  many  years  ago,  and  that  Jones  had 
used  and  enjoyed  the  property  as  his  own — ^had  sold  some 
of  it,  and  particularly,  that,  in  1838,  he  settled  that  part 
of  it,  which  he  had  not  before  sold,  on  his  wife  and  chil- 
dren, by  conveying  the  same  to  a  trustee  for  their  use, 
including  the  two  negroes  before  mentioned ;  and  that 
the  settlement  was  void,  because  it  was  voluntary,  and 
made  when  the  settler  wets  insolvent.  The  bill  further 
charges,  that,  on  the  9th  of  January,  1843,  being  the  day 
•f  the  sale  at  which  the  plaintiff  purchased,  Jones,  at  the 
iastance  of  Scott,  executed  to  the  latter  a  declaration  and 
release,  under  his  hand  and  seal,  in  which  he,  in  his  own 
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right,  and  as  administrator  of  Sarah  Jones,  acknowledged 
that  the  debt  to  Sarah  Jones,  and  all  the  others  mentioned 
in  the  deed,  were  satisfied,  and  released  and  discharged 
Scott  from  all  claims  and  actions  in  respect  of  the  said 
trust  and  trust  property.  The  prayer  of  the  bill  is,  that 
the  deed  of  trust  may  be  declared  to  have  been  fraudu- 
lent and  void,  as  against  the  execution  creditors,  and  for 
an  injunction  against  pro^^ecuting  the  suit  at  law,  and  for 
general  relief. 

The  defendants  answered  separately.  They  both  state, 
that  the  debt  to  Sarah  Jones  was  justly  due  at  the  date 
of  the  deed,  and  that  the  other  debts  had  been  paid  by 
sales  of  parts  of  the  property  conveyed ;  and  they  aver, 
that  the  deed  was  not  intended  to  defraud  creditors,  but 
was  executed  to  secure  debts  truly  owing.  The  defen- 
dant, Scott,  says,  that  he  does  not  know  whether  the  debt 
^  to  Sarah  Jones  was  cvef  paid  or  not,  and  he  admits  that 
Bryan  Jones,  after  the  death  of  his  mother  and  of  his 
wife,  told  him,  Scott,  that  the  debt  was  not  due.  He 
also  admits,  that  Jones  executed  the  release  to  him,  as 
sCated  in  the  bill,  and  says  that  he  took  it,  **  because  he 
thought  he  was  entitled  to  it,  and  for  his  oa\ti  protection." 
He  states  that  he,  afterwards,  allowed  the  action  at  law 
to  be  brought  in  his  name,  for  the  benefit  of  the  children 
of  Bryan  Jones,  who  claim  the  beneficial  property  in  the 
slaves,  under  the  settlement  made  by  their  father  in  1838, 
and  that  at  that  time,  Bryan  Jones,  he  believes,  was  clear 
of  debt ;  and  he  denies  that  the  suit  is  prosecuted  for  the 
benefit  of  Bryan  Jones  himself.  The  defendant,  Jones, 
further  answers,  that  the  debt  to  his  mother  was  for  money 
bwrowed  from  her,  and  that  it  was  raised  by  the  sale  of 
a  tract  of  land  by  her,  as  executrix  of  her  husband,  John 
Jones,  deceased ;  and  that,  by  the  will,  the  same  belonged 
to  the  mother  for  her  life,  and  then  to  such  child  or  chil- 
dren as  this  defendant  should  leave.  With  the  answer  is 
exhibited  a  copy  of  the  will  of  John  Jones,  audit  appears 
thereby,  that  the  testator  appointed  his  wife  executrix, 
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and  gave  her  all  his  estate  during  her  life  ;  and,  at  Iier 
death,  he  gave  certain  parts  of  his  real  and  personal  es- 
tates to  John  S.  Morris,  including  therein  a  certain  plan- 
tation in  Craven  County,  in  trust  to  permit  the  defendant, 
Bryan  Jones,  to  enjoy  and  use  the  property,  real  and  per- 
sonal, and  receive  the  rents  and  profits  thereof  during  his 
life,  and  then  in  trust  for  such  child  or  children  of  the 
said  Bryan,  as  might  be  living  at  his  death.  By  a  sub- 
sequent clause,  the  testator  authorized  his  wife,  if  she 
deemed  it  expedient,  to  sell  the  plantation  mentioned, 
and,  with  the  proceeds,  purchase  other  real  or  personal 
property,  and,  after  the  death  of  his  wife,  he  gave  the 
property  so  purchased  to  the  said  Morris,  to  be  held  upon 
the  same  trusts  as  the  plantation  was  held  on. 

He  further  states,  that  after  the  death  of  his  mother, 
to-wit,  on  the  29th  of  August,  1838,  this  defendant,  at  a 
time  when  he  owed  nothing,  conveyed  to  John  S.  Morris 
the  negroes  Henry  and  John,  and  six  others,  in  trust  for 
the  separate  use  bf  the  defendant's  wife  during  the  co- 
verture, and  if  she  should  survive,  to  be  conveyed  to  the 
wife,  upon  the  death  of  the  defendant,  with  a  power  of 
appointment  by  deed  or  will  to  the  wife,  and  in  default 
of  appointment  to  the  child  or  children  she  might  leave. 
The  answer  then  states  that  the  wife  did  appoint  by  will 
to  her  children,  and  died,  and  that  her  will  was  duly 
proved.  With  the  answer  is  exhibited  a  copy  of  the  set- 
tl^oient,  made  by  the  defendant  to  Morris ;  and  it  appears 
thereon  to  have  been  proved  before  the  Clerk  of  the  Cra- 
ven County  Court,  September  Sd,  1838,  and  to  have  been 
proved  before  a  Judge  of  the  Superior  Court,  June  26th, 
1843. 

This  defendant  further  says,  that  the  debt  to  his  Mother 
was  never  in  fact  paid ;  but,  considering  that  he  had  con- 
veyed to  a  trustee  all  his  estate  for  the  benefit  of  his  wife 
and  children,  and  that  to  the  latter  belonged  the  money 
secured  by  his  bond  to  his  Mother,  he  destroyed  his  bond, 
without  paying  any  part  of  the  principal  or  interest  due 
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thereon.  The  answer  thereupon  insists,  that  the  negroes 
and  other  property  conveyed  in  the  deed  to  Scott  are  pro- 
perly applicable  to  the  payment  of  that  debt.  The  defen- 
dant says  that  his  reason,  for  giving  to  Scott  the  release 
of  Jairuary  9th,  1843,  was  merely  to  quiet  his  apprehen- 
sions of  liability  in  consequence  of  the  sale  of  the  slaves 
that  day  to  the  present  plaintiff;  and  that  it  was  not 
meant  as  an  abandonment  of  Scott's  right  to  the  slaves, 
as  trastee ;  and  that,  so  far  from  it,  both  Scott  and  Jones 
gave  notice  of  the  title  of  the  former  openly,  and  forbad 
the  sale  by  the  Sheriff.  The  defendant  denies  that  be  has 
any  interest  in  the  property,  and  says  that  he  has  been 
discharged  as  a  bankrupt. 

Upon  the  filing  of  the  bill,  an  injunction  was  granted 
as  prayed  for ;  and  upon  the  coming  in  of  the  answers, 
the  defendant  moved  for  its  dissolution,  and  it  was  ordered 
pro  forma  accordingly,  and  the  plaintiff  appealed. 

J.  W.  Bryan  and  /.  H,  Bryan,  for  the  plaint iiT. 
Badger,  for  the  defendants. 

RuPFiN,  C.  J.  The  Court  is  of  opinion,  that  the  injunc- 
tion ought  not  to  have  been  dissolved,  that  is,  not  abso- 
lutely. The  claim  set  up  for  the  children  of  Jones  under 
his  settlement  may  he  put  out  of  the  way  at  once.  To 
say  nothing  of  the  prima  facie  fraud  in  it,  as  being  a  vol- 
untary settlement  upon  his  family  by  one,  who,  as  he  now 
says,  was  then  indebted  to  bis  Mother's  estate,  and  so  soon 
became  indebted  to  others,  and  insolvent ;  and,  as  he  says, 
bankrupt ;  yet  the  deed  is  void  for  want  of  due  proof 
and  registration.  Smith  v.  Castrix,  5  Ired.  519.  We  col* 
lect  from  the  answer  of  Scott,  that  it  was  in  reference  to 
this  claim  of  the  children  he  regarded  himself  as  trustee 
for  them ;  considering  that  their  father  had  assigned  to 
them,  or  to  Monris  for  them,  his  resulting  trust,  which  was 
for  the  whole  property  afler  the  debts  were  pdd.  If,  then* 
the  settlement  by  Jones  be  not  effectual,  the  resulting 
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trust  is  Still  ia  him,  and  that  amounted  to  th^  whole  ben- 
eficial property,  as  this  defendant  supposed,  from  the  rep- 
resentations of  Jones,  and  from  his  formal  release,  that 
the  debt  to  the  mother  was  paid  as  well  as  all  the  others. 
It  was  conse4|ueutly  wrong  for  Scott  to  set  up  his  legal 
title,  in  opposition  to  the  right  of  the  plaintiff,  derived  by 
his  purchase,  under  execution  against  the  sole  cestui  que 
trust  of  the  property ;  for  the  plaintiff,  by  his  purchase, 
stood,  in  this  Court,  in  tlie  place  of  Jones  in  his  relation 
to  Scott,  and  the  latter  is  therefore  endeavoring  to  reco- 
ver the  possession  or  the  value  of  the  negroes,  from  his 
own  cestui  que  trust. 

But  it  is  said  by  the  other  defendant,  that  his  children 
have  another  interest  in  this  property.  He  states  that 
the  money  which  his  mother  lent  him,  was,  imder  their 
grand-father's  will,  theirs  after  the  grand-mother's  death ; 
that  in  truth  it  has  never  been  paid  by  him ;  and  there- 
fore he  insists,  that  it  ought  now  to  be  raised  for  their 
benefit.  There  are  several  answers  to  this  claim.  This 
is  new  matter,  brought  forward  in  the  answer,  in  avoid- 
ance of  the  plaintiff's  equity,  and  not  responsively  to  the 
bill,  and  in  denial  of  the  equity.  Therefore,  the  injimc- 
tion  should  have  been  kept  up  to  the  hearing.  In  the 
next  place,  the  children  have  not  the  right  to  the  money 
at  present,  but  only  the  capital  after  the  death  of  their 
father,  who  is  entitled  to  the  profits  during  life.  But  in 
the  last  place,  and  chiefly,  the  children  have  no  equity  as 
against  these  negroes,  unless  it  were  to  appear,  that 
their  father  has  not  satisfied  them,  and  is  not  able  to  sat* 
isfy  them.  He  borrowed  the  money,  and  he  settled  on 
them  six  other  negroes  besides  these  two ;  and  it  is  no 
where  stated,  that»  unless  they  should  receive  that  sum 
out  of  these  negroes,  they  will  lose  it,  inasmuch  as  they 
cannot  get  it  in  some  other  way  from  their  father  or  their 
grand-mother's  estate.  Prima  facie,  the  declaration  un<- 
der  seal  of  the  defendant,  Jones,  who  is  administrator  of 
mother,  the  creditor,  that  the  debt  had  been  paid,  dis- 
44 
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charges  therefrom  the  trustee  of  the  trust  property.  If 
the  children  have  a  right  in  the  money,  and  an  equitable 
lien  on  this  debt  therefor,  let  them  file  their  bill,  and 
put  the  questions,  upon  which  their  title  depends,  di- 
rectly in  issue.  They  cannot  be  brought  forward  in  a 
way,  which  will  not  enable  the  Court  to  investigate  the 
whole  case,  upon  which  the  merit  of  the  claim  depends. 

Those  supposed  rights  of  the  children  being  thus  dis- 
posed of,  there  remains  nothing  to  shew,  that  the  whole 
equitable  ownership  of  the  property  was  not  in  Bryan 
Jones,  and  liable  to  execution  under  the  act  of  1812; 
unless  it  be,  that  his  right  passed  to  his  assignees  in 
bankruptcy.  As  to  that,  the  ansMi'er  states  nothing  but 
the  fact,  that,  before  it  was  put  in,  the  defendant  had 
been  discharged  as  a  bankrupt ;  but  when  that  was,  or 
whether  these  negroes  were  included  in  the  assignment, 
is  not  stated.  So  that  no  right  appears  in  the  assignees, 
even  if  it  were  competent  for.  this  party  to  set  up  such 
a  right  for  the  assignees,  instead  of  leaving  it  to  them 
to  do  it.  It  is  very  clear,  that  the  suit  at  law  was  not 
instituted  for  the  benefit  of  the  general  creditors ;  but 
only  to  get  the  negroes  for  the  debtor's  children* 

It  was,  however,  objected  at  the  bar,  that  all  the  ques- 
tions, arising  upon  the  facts  stated  in  the  bill,  were  legal 
questions,  properly  triable  in  the  suit  at  law  ;  and  that 
the  plaintiff  could  not  transfer  the  jurisdiction  to  this 
Court,  after  a  suit  properly  constituted  for  the  trial  of 
them  at  law.  With  respect  to  this  point,  it  is  to  be  ob- 
servedy  that  the  bill  is  framed  with  two  sets  of  allegations, 
having  a  view  to  relief  upon  different,  and,  indeed,  oppo- 
sing grounds.  There  is  not,  it  must  be  admitted,  a  clear 
discrimination  made  between  them  in  .the  bill,  but  much 
confusion  in  mingling  together  the  facts,  upon  which  the 
two  grounds  of  relief,  taken  separately,  depend.  But  we 
collect,  that  the  bill  was  framed  with  the  intention  of  try- 
ing here  the  question,  whether  the  deed  was  or  was  not 
originally  covinous,  as  a  security  for  feigned  debts,  and 
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deceptive  to  creditors ;  and  also  the  fartiier  question,  whe- 
ther the  debts  secured  by  the  deed — admitting  it  to  be 
hgna  fide — ^had  not  been  paid,  so  as  to  vest  the  whole 
equitable  rights  as  a  resulting  trust,  in  Br^'an  Jones.  As 
to  the  first  point,  we  think  the  objection  sound.  The  bill 
alleges  no  defect  of  proof  of  any  fact,  on  which  the  ques- 
tion of  fraud  depends.  If  it  had,  it  would  only,  be  matter 
for  discovery,  to  be  used  on  the  trial  at  law,  and  not  for 
relief.  In  its  nature,  the  controversy,  whether  a  deed  by 
a  debtor  is  fraudulent,  as  to  his  creditors,  under  the  stat- 
ute of  Elizabeth,  is  a  legal  one ;  though,  in  particular 
cases,  it  may  be  made  the  subject  of  a  suit  in  equity. 
But  here  it  was  in  a  course  of  litigation  at  law  :  and  it 
is  plain  that  it  ought  not  to  go  on  there,  and  one  be  car- 
ried on  here  at  the  same  time,  upon  the  very  same  sub- 
ject. Then,  upon  what  principle  has  the  defendant  at 
law  a  right  to  change  the  tbrum,  and  say  that  he  will  have 
the  matter  tried  by  the  Judge  in  the  Court  of  Equity,  and 
not  by  a  Judge  and  Jury  in  a  Court  of  Law  ?  If,  there- 
fore, that  were  all  the  bill,  the  Court  would  not  sustain  ir» 
But,  in  the  second  aspect,  the  case,  we  think,  is  properly 
a  subject  of  equitable  jurisdiction.  The  case,  that  a 
trustee  in  a  deed,  made  to  secure  creditors  nine  vears 
before,  instituted  an  action  at  law  against  a  purchaser, 
under  an  execution  against  the  maker  of  the  deed, 
and  the  purchaser  alleges,  that  all  the  debts  were  paid 
and  the  whole  trust  resulted  to  the  debtor,  while  the  debtpr, 
who  also  unites  in  himself  the  character  of  creditor,  by 
administering  upon  the  estate  of  one  of  the  creditors  se- 
cured in  the  deed,  says,  that  a  certain  debt  is  not  paid, 
and  the  trustee  says  he  does  not  know  whether  it  is  or  is 
not  paid.  It  is  true,  if  all  the  debts  were  paid,  that,  under 
the  Act  of  1812,  the  sale  by  the  Sheriff  transferred  to  the 
purchaser  both  the  trust  and  the  estate  of  the  trustee  ; 
and  that  he  might  set  up  that  title  and  defend  himself  at 
law.  But  that  does  not  oust  the  jurisdiction  of  the  Court 
of  Equity  over  the  trust,  which  it  originally  had,  accord- 
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ing  to  a  well  established  principle.  Hesides,  the  rplief  in 
equity  is  more  effectual,  because  the  investigation  iu  more 
complete,  and  the  decree  will  conclude  more  persons  than 
the  judgment  at  law.  Trusts  often  lie  in  confidence,  and 
the  party  may  not  be  able  to  shew  them  at  law,  whereas, 
in  equity,  the  parties  may  be  made  witnesses  against 
themselves.  It  is' plain,  too,  that  a  decree  in  this  Court 
in  a  suit  against  the  trustee,  the  debtor  and  the  creditor, 
declaring  the  trusts,  and  such  and  such  debts  to  have 
been  paid,  and  the  whole  equitable  ownership  to  be  in 
the  debtor,  and  oompelling  the  creditor  to  execute  a 
release  or  acknowledge  satisfaction,  and  the  trustee 
and  the  debtor  to  execute  conveyances  of  their  several 
interests  and  for  perpetual  injunctions,  will  obtain  for 
the  purchaser  muniments  of  title,  more  plain  and  per- 
manent, than  a  judgment  in  his  favor,  in  a  suit  brought 
at  law  by  the  trustee  for  a  detention  or  conversion  of 
the  slaves.  After  such  a  judgment  at  laNV,  the  purcha- 
ser might,  perhaps,  still  be  harassed  by  suits  in  Equity 
brought  by  some  of  the  creditors.  But,  by  making 
proper  parties  to  his  bill,  he  can,  by  one  suit,  settle  all 
controversies  touching  the  equitable  claims,  as  well  aa 
the  legal  title,  to  the  property.  Hence,  in  Hrndvnon  v. 
Hoke^  1  Dev.  and  Bat.  Eq.  119,  the  Court  sustained  the 
bill,  where  the  plaintiff  claimed  under  execution  sale 
against  a  cestui  que  trust.  And  it  is  remarkable,  that 
there  was  an  ejectment  by  lloko  against  Henderson,  3 
Dev.  12,  for  the  same  premises.  It  is  true,  that  Hender- 
son did  not,  upon  the  filing  of  his  bill,  pray  an  injunc- 
tion against  the  trial  at  law ;  for  there  was,  after  the 
first  judgment  was  reversed  in  this  Court,  a  second  trial 
at  law,  and  an  appeal  to  this  Court,  which  was  pending 
when  the  decree  was  made  in  the  suit  in  Equity  brought 
by  Henderson.  But  the  bill  was  entertained,  notwith- 
standing the  action  at  law ;  and  when  the  decree  was 
made,  it  followed,  of  course,  that  the  defendant  in  Equity 
was  restrained  from  further  proceeding  in  the  ejectment, 
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and  the  appeal  therein  was  never  brought  on.  The  case, 
therefore,  is,  in  our  opinion,  a  proper  one  for  relief  in  this 
point  of  view. 

But  as  the  bill  is  for  relief  upon  the  footing,  that,  as  a 
trust,  the  subject  is  one  of  equitable  cognizance,  the  in- 
junction ought  not  to  have  staid  the  trial  at  law,  but 
only  the  suing  out  execution,  should  the  plaintifl'  at  law 
get  a  judgment.  The  plaintiff  has  no  right  to  delay  the 
trial  at  law,  until  his  cause  shall  have  been  heard  here, 
and,  pcrhajxs,  his  bill  dismissed,  by  which  time  the  other 
party  may  not  be  able  to  prove  his  case  at  law,  by  the 
death  or  removal  of  witnesses,  or  the  loss  of  documents. 
All  the  plaintiff  can  justly  ask  is,  that,  as  he  has  an  un- 
determined equity,  the  plaintiff  at  law  shall  not  proceed 
to  execution.  If  the  plaintiff  means  to  rely  altogether 
on  his  relief  in  equit}-,  then  he  ought  to  let  judgment 
go,  inasmuch  as  his  defence  is  on  an  equitable,  and  not 
on  a  legal  title.  But,  as  in  this  case,  he,  no  doubt,  in- 
sisis  that  he  has  a  good  defence  at  law,  as  well  as  a 
good  ground  for  his  bill  in  equity,  we  do  not  sec  that  ho 
may  not  resist  the  recovery  at  law,  if  he  can,  or  that  the 
Court  should  require  him  to  submit  to  a  judgment. 
While,  however,  that  is  so,  it  would  be  an  injury  to  the 
other  side  to  stay  the  trial.  It  ought  not  to  have  been 
done  before  the  answers,  because  the  object  of  this  suit 
was  not  to  get  answers  to  be  used  in  the  defence  at 
law;  and,vmuch  more,  the  injunction  to  stay  the  trial 
onght  not  to  be  continued  after  the  answers.  If  the 
plaintiff  chooses  to  try  at  law,  he  ought  to  be  at  liberty 
to  do  so,  as  he  will  run  the  double  risk  of  paying  the 
costs;  first,  by  having  the  judgment  against  him,  and, 
secondly,  by  having  a  perpetual  iiyunction  against  the 
judgment,  if  in  his  favor,  should  there  finally  be  a  decree 
against  him  here. 

Therefore,  the  decree  should  be  reversed,  and  the  in- 
junction modified  so  as  to  stay  execution  upon  the  judjr- 
jnenlt  if  the  plaintiff  at  law  should  obtain  one.     1'hc 
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Court  cannot  give  costs  to  either  party.  The  defendants 
are  not  entitled  to  costs,  because  they  took  a  decree, 
which  has  been  reversed.  And  the  plaintiff  ought  not 
to  have  them,  because  his  injunction  was  too  extensive 
at  first,  and,  chiefly,  because  the  bill,  instead  of  present- 
ing simply  the  case  on  which  the  plaintifl^'s  equity  arises, 
complicates  a  good  and  a  bad  case  together.  It  will  be 
sufficient  to  let  the  costs  abide  the  result  fit  the  hearing. 

4 

Per  Curiam*         Ordered  to  be  certified  accordingly. 


PATRICK  MURPHY  r«.  DAMKL  C.  MOORE  &,  AL. 

A  bill  cannot  be  brotijhl  by  one,  who  indemnines  another,  ujioii  an  equity  of 
the  principal,  without  making  the  priucipal  himself  a  party. 

Tliougli,  iu  an  action  of  detinue  for  slaves,  juries  j^ucraliy  and  properly* 
tvheu  their  verdict  is  for  the  plaintiff,  find  the  value  of  the  property  higher 
thau  it  really  is,  in  order  to  enforce  the  delivery  of  the  alavea  ;  yet,  that  ia 
not  the  case,  where  it  is  known  that  the  defendant  cannot  discharge  him* 
self  by  a  delivery,  as  if  the  slaves  be  dead  or  owned  by  another  person. 

Appeal  from  an  interlocutory  order  of  the  Court  of 
Equity  of  Sampson  County,  at  the  Fall  Term,  1845,  his 
Honor  Judge  Caldwell  presiding,  which  order  directed 
the  injunction  heretofore  granted  in  this  case,  to  be  dis- 
solved. 

The  following  case  was  presented  by  the  Bill  and  an- 
swers. 

The  plaintiff,  as  the  equitable  assignee  of  a  Judgment 
for  about  $800,  interest  and  costs,  whicii  had  been  recov- 
ered by  Samuel  Houston  against  William  McCJee  in  his 
life-time,  issued  an  execution  on  the  same,  and  indemni- 
tied  the  Deputy  Sheriff  of  Duplin,  (one  Hussy.)  to  levy 
on  and  sell  five  certain  slaves,  as  the  property  of  William 
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McGee,  to  satisfy  said  execution.  Thomas  McGee,  one 
of  the  present  defendants,  brought  an  action  of  detinue 
lor  the  said  slaves  against  the  Deputy  Sheriff,  and  ob- 
tained a  judgment  for  them.  And  their  value,  in  iofa, 
was  assessed  by  the  jury  at  $1,600,  and  damages  for 
their  detention,  at  $30.  Thomas  McGee  issued  a  dis- 
trtjigasy  with  a  Jkri  facias  clause,  against  Hussy,  for  the 
production  of  the  said  five  slaves,  damages  and  costs. 
Murphy  then  filed  this  bill  in  his  owti  name,  and  as  the 
administrator  of  William  McGee,  who  had  recently  died, 
praying  the  Court  to  enjoin  Thomas  McGee's  execution 
against  Ilussy.  The  bill  alleges,  that  Thomas  McGee, 
Sen.,  was  the  father  of  Thomas  McGee,  Jun.,  Elizabeth 
McGee,  (now  the  wife  of  Daniel  C.  Moore,)  and  William 
McGee,  (the  plaintiff^'s  intestate)  ;  that  he,  in  the  year 
1842,  conveyed  a  number  of  slaves  to  his  daughter,  Eliza- 
beth McGee,  by  an  absolute  deed  of  gift,  but  upon  a  se- 
cret trust  and  promise  on  her  part,  that  she  would  con- 
vey a  certain  portion  of  the  said  slaves  to  his  son,  Wil- 
liam McGee,  (who  was  then  insolvent  and  a  fugitive 
from  justice,)  whenever  it  was  safe  for  her  to  do  so. 
Afterwards,  the  bill  alleges,  the  father  procured  Eliza- 
beth to  deliver  up  the  said  deed  to  him,  and  place  it 
in  the  hands  of  one  Gillaspie,  in  order  that  two  other 
deeds  might  be  drawn,  to  be  executed  by  the  father, 
one  conveying  absolutely  a  portion  of  the  said  slaves 
to  her,  Elizabeth,  and  the  other  conveying  the  balance 
of  the  said  slaves  to  her  upon  trust  for  William  Mc- 
Gee. But  that,  before  Gillaspie  could  prepare  the  said 
two  draughts  of  deed  for  execution,  the  father  died. 
The  bill  further  states,  that  afterwards  Elizabeth  ap- 
plied to  Gillaspie  for  the  original  deed,  which  had 
been  deposited  with  him  for  the  purpose  aforesaid,  and 
that  she  received  it,  and  that  she  has  since  set  it  up, 
and  is  now  claiming  under  it ;  that,  afterwards,  in  the 
year  1843,  the  said  Elizabeth  conveyed  by  deed  to  Thomas 
McGte,  (the  plaintifl*  in  the  action  of  detinue)  in  trust  for 
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William  McGee,  the  slaves  now  in  controversy  ;  that  ei- 
ther througli  mistake  or  fraud,  no  words  of  perpetuity 
were  inserted  in  the  trust  for  the  representatives  of  Wil- 
liam McGee :  whereby  the  plaintiif  is  advised,  that  an 
interest  for  life  only  was  created  in  William,  leaving  a 
resulting  trust  for  the  benefit  of  Elizabeth,  the  maker  of 
the  deed.  The  bill  further  charges  that,  at  the  Sheriff's 
sale,  the  negroes  were  purchased  at  the  price  of  $1,025 
by  one  Bowden,  as  the  agent  of  the  defendant  Moore,  and 
that  Moore  has  them  in  possession,  and  therefore  ought 
not  to  enforce  or  requirp  the  trustee  to  enforce  the  judg- 
ment at  law,  at  all  events,  for  more  than  he  paid  for  them. 
The  bill  furthermore  seeks  of  the  trustee  an  account  at 
least  of  the  rents  and  hires  of  the  said  slaves  during  the 
life  of  William  McGec.     The -injunction  was  granted. 

The  defendants  answered  the  bill ;  and  they  deny  any 
knowledge  of  any  trust,  secret  or  otherwise,  created  by 
the  father,  Thomas  McGee,  Sen.  in  favor  of  William 
McGee.  Elizabeth,  now  the  wife  of  Daniel  C.  Moore, 
another  defendant,  answers  and  says,  that  her  father  shortly 
before  his  death,  did  convey  to  her,  by  a  deed  of  gift,  cei^ 
tain  slaves  ;  but  she  denies,  that  the  said  deed  was  made 
and  executed  upon  any  condition,  that  she  should  convey 
any  of  the  said  slaves  to  William  McGee  her  brother,  or 
a  trustee  for  him,  or  that  any  promise  or  agreement  was 
ev-er  made  by  her  to  her  father,  that  she  would  hold  any 
portion  of  the  said  slaves,  in  trust  for  William.  She 
states,  that  the  said  slaves  were  conveyed  absolutely  to 
her  by  her  father,  by  his  own  free  will  for  her  own  bene- 
fit. She  admits,  that  some  time  after  the  execution  of 
the  deed,  her  father,  in  a  conversation  with  her,  remark- 
ed— ^  My  daughter,  you  njust  provide,  or  I  know  you 
will  provide,  for  my  son  William" ;  when  she  desired  her 
father  to  make  some  provision  for  William,  by  conveying 
a  portion  of  the  slaves  given  to  her,  for  his  benefit. 
And  to  this  end,  she  delivered  the  deed  to  Gillaspiey  with 
instructions  to  prepare  other  deeds.    But  she  denies  that 
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she  surrendered  the  deed  to  Gillaspie.  upon  any  request 
niade  by  her  father,  to  carry  oat  any  previous  agreement 
made  with  him  at  the  time  of  its  exeeution.  She  states 
that  her  father  lived  several  weeks  after  she  placed  the 
deed  in  the  hands  of  Gillaspie.  This  defendant  states, 
that  she  has  reason  to  believe,  that  her  father  had  ad- 
vanced to  William  several  slaves,  and  had  paid  debts  for 
him,  equal  to  the  share  of  his  estate  given  to  her.  This 
defendant  admits,  that  she  did,  in  the  year  1843,  convey 
to  Thomas  McGee,  (another  defendant)  certain  slaves  in 
trust,  for  the  support  and  maintenance  of  her  brother 
William  for  his  life  ;  but  she  denies,  that  the  same  was 
4one  with  any  fraudulent  intention  to  evade  any  engage* 
ment  she  had  made  with  her  father.  She  knew  that  her 
brothei;  William  was  in  very  indigent  circumstanees,  and 
she  desired  to  make  some  provision  for  him  for  his  life- 
time,  and  to  this  end,  just  before  her  marriage  with  Mr. 
Moore^  she  applied  to  Dr.  Gillaspie,  a  man  of  integrity, 
to  write  a  deed  conveying  certain  of  her  slaves  to  Thomas 
McGee,  in  trust  for  the  support  of  her  brother  WiUiam 
for  his  life-time ;  which  was  accocdingly  done.  She  ad- 
mits that  William  lately  died,  and  that  the  plaintiff  is  his 
administrator,  and  diat  she  and  her  husband  claim  a  re- 
sulting trust  in  the  said  slaves.  The  answer  of  Moore 
denies,  that  he  purchased  the  negroes  at  the  Sheriff's  sale« 
or  that  Bowden  purchased  them  for  him,  or  sold  them  to 
him  afterwards.  He  says  that  Bowden  bought  for  him* 
self;  that  for  a  diort  time  after  the  sale,  he,  Moore,  had 
the  negroes  in  his  possession  for  Bowden,  but  that  he  did 
not  claim  them,  and  that  Bowden  now  owns  them  and 
has  them  in  his  possession. 

Thomas  McGee,  the  trustee,  after  denying  any  knowl- 
edge of  any  trust  made  by  his  father  for  William  his  bro- 
ther, as  stated  in  the  bill,  sa3rs  that  he  has  paid  $400 
since  the  date  of  the  deed  to  him,  for  his  brother  Wil- 
liam's maintenance  and  support,  and  that  he  has  promised 
to  pay  $B0  more,  for  his  medicine  bill  in  his  last  illness. 

45 
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That  he  has  never  received  but  850,  as  rents  and  hires 
for  the  said  slaves ;  and  that  he  has  nothing  now  in  his 
hands  to  account  to  the  administrator  of  William  McGree. 
On  the  answers  coming  in.  the  Court  dissolved  the  in- 
junction ;  from  which  the  complainant  appealed. 

W.  H.  Haywood^  Strange^  and   Warren  Window^  for 
the  plaintiff. 

D*  Reidj  for  the  defendants. 

Danibl,  J.     The  defendants  have  denied,  in  their  an- 
swers, any  knowledge  of  any  trust  in  the  slaves  for  Wil- 
liam McGee,  created  by  Thomas  McGee,  Sen.  either  by 
any  secret  or  public  agreement  with  his  daughter  Eliza- 
beth, or  any  one  else.    They  furthermore  deny  any  be- 
lief that  such  a  trust  was  ever  created  or  intended. 
Elizabeth  Moore,  (formerly  McGee,)  denies  positively, 
that  her  father  ever  requested  her,  before  or  after  he  ex- 
ecuted the  deed  of  gift  of  the  said  slaves,  that  she  should 
hold  any  portion  of  them  in  trust  for  her  brother,  William 
McGee.    Thomas  McGee,  the  trustee  under  the  deed  ex- 
ecuted by  Elizabeth,  denies  that  he  has  one  cent  for  rents 
and  hires,  to  account  to  the  administrator  of  William  Mc- 
Gee.   He  avers  that  he  had  advanced  about  9400  for  his, 
William's,  support,  after  the  date  of  the  deed  from  his  sis- 
ter to  him,  in  trust ;  and  that  he  had  promised  to  pay  $80 
more,  the  medicine  bill  in  his  last  illness ;  and  that  he 
had  never  received,  or  was  entitled  to  receive,  more 
than  about  950  for  rents  and  hires  of  the  slaves  he  had 
charge  of  for  the  use  of  William  McGee.    Hussy,  the 
defendant  in  the  judgment  at  law,  should  regularly 
have  been  a  party  plaintiff  in  that  bill.    A  bill  cannot 
be  brought  by  one,  who  indemnifies  another,  upon  an 
equity  of  the  principal,  without  making  the  principal 
himself  a   party.    But   in   looking  into  the   case,  we 
thought  the  merits  so  plain  in  favor  of  the  defendants 
to  the  hillf  that  we  concluded  to  decide  the  cause,  upon 
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the  Strength  of  the  answers  themselves.  As  for  the  equity, 
which  the  bill  sets  up  by  reason  of  the  purchase  of  the 
negroes  by  or  for  Moore  at  the  Sheriff's  sale  ;  there  are 
two  answers  to  it.  Firsty  the  fact  is  positively  denied  in 
the  answer.  Secotully,  if  it  were  true,  the  plaintiff  could 
not  be  relieved  on  it  If  he  had  thought  proper  to  have 
gone  into  the  Court  of  Equity,  in  the  first  instance,  to  ob- 
tain satisfaction  out  of  the  negroes  as  the  equitable  pro- 
perty of  William  McGee  for  life,  the  life  estate  been  sold, 
and  then,  the  plaintiff,  as  the  creditor,  would  have  got 
whatever  that  would  have  brought  in  the  market — the 
purchaser  running  the  risk  of  W.  McGee's  life.  That 
sale  would  not  have  disturbed  Moore's  interest  in  remain- 
der, nor  been  wrongful  to  the  trustee  ;  and  there  would 
have  been  no  cause  of  action  to  any  one.  But  the  plain- 
tiff and  the  Sheriff  did  not  adopt  that  course,  but  sold  the 
negroes  out  and  out,  as  the  absolute  property  of  William, 
liable  to  execution  under  the  Act  of  1812.  That  made 
it  the  duty  of  the  trustee  to  bring  the  action  at  law,  in 
which,  as  the  case  turns  out,  the  recovery  is  in  money. 
Now,  pending  that  action,  William  McGee  died,  and  the 
plaintiff  insists,  that  he  ought  to  have  a  deduction  from 
the  judgment  proportional  at  Ic^ast  to  the  value  of  his  life 
e^state,  at  the  time  of  the  sale,  compared  with  the  value 
of  the  remainder.  But  we  think  clearly,  that  he  cannot. 
For,  by  the  plaintiff's  own  act,  the  negroes  have  beeh 
turned  into  money  in  the  hands  of  the  trustee ;  and  the 
only  right  the  plaintiff  could  claim  therein  would  be  the 
interest  of  the  fund  during  William's  life.  That,  in  truth, 
he  has ;  for  the  value  of  property  recovered  in  detinue 
does  not  bear  interest,  and,  therefore,  there  is  not  and  will 
not  be,  when  the  judgment  at  law  is  collected,  one  cent, 
as  regards  the  suras  recovered  for  the  value  of  the  negroes, 
in  the  hands  of  the  trustee,  which  ought  to  belong  to  Wil- 
liam MeGee,  or  to  the  plaintiff  as  his  administrator. 
Thomas  McGree  is  the  trustee  as  well  for  Moore  as  for  his 
brother  William ;  and  it  is  not  against  conscience  that 
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Moore  shoald  claim,  upon  the  falling  in  of  William's  life 
estate,  the  capital  or  full  value  of  the  nec^roen — ^for  he 
ought  to  have  had  them  specifically,  and  may  therefore 
rightfully  claim  the  whole  value  of  them.  It  is  not  inti- 
mated in  the  bill,  that  the  verdict,  found  the  value  higher 
than  it  truly  was.  It  cannot  be  presumed  that  it  did;  for 
although  juries  often  and  properly  so  find  in  order  to  en- 
force the  delivery  of  the  slaves,  yet  that  is  not  the  course, 
where  it  is  known  that  the  defendant  cannot  discharge 
himself  by  a  delivery,  as  if  the  negro  be  dead  or  is  owned 
by  another  person.  From  that  circumstance,  and  the  sum 
found  compared  with  the  number  of  slaves,  and  the  si- 
lence of  the  bill  on  the  point,  we  must  take  it,  that  only 
the  true  value  was  given.  Now,  it  is  manifest  thar.  there 
is  no  reason  why  Moore  should  not  have  that.  If  he 
bought  at  the  SherifTs  sale  for4ess,  it  was  his  good  fortune 
and  the  plaintiff's  fault ;  and,  as  he  would  have  last  the 
whole  of  his  purchase  money,  if  William  McGee's  title 
proved  defective,  he  may  justly  claim  any  advantage  from 
a  purchase  at  less  than  the  real  value.  It  is  true,  the 
verdict  includes  also  the  hires  of  the  negroes  while  the 
suit  was  pending,  and  that  they  do  belong  to  William 
McGee,  as  the  profits  in  his  time.  But  that  cannot  avail 
the  plaintiff  upon  these  pleadings,  because  the  trustee 
swears,  that  he  was  in  advance  for  William  a  much  larger 
sum,  besides  his  expenses  in  this  litigation.  There  is, 
therefore,  nothing  in  this  part  of  the  case  on  which  the 
plaintiff  can  have  relief. 

We  are  unable  to  see  any  ground,  for  the  reversal  of 
the  decree  ;  and  it  mast  be  afiirmed  with  costs. 

Per  Curiam.         Ordered  to  be  certified  accordingly* 
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A  QiQ*  praying  for  tlM  spMifio  peiibniianM  «f  a  oontraet  for  Ihe  convey. 
ance  «f  land,  is  defeetiTO,  if  it  dow  not  contain  oo  particular  a  dotcription 
that  (ho  Court  may  know  with  certainty  the  land,  of  which  they  are  asked 
to  doereo  a  eoafoyaace. 

If  m  BUI  he  breaf  ht  for  the  specific  porformance  of  a  parol  contract  for  tho 
coBffoyaaeo  of  land,  although  the  defendant  does  not  rely  upon  the  plea 
of  tho  statutoi  rendering  such  contracts  void,  yet  if  he  denies  the  contract 
as  stated  in  the  Bill,  and  insists  that  the  real  contract  was  a  different  one, 
this  Coart  will  not  permit  parol  cyidence  to  bo  heard  in  support  of  tho 
plamtiff's  elaim. 

Fart  performance,  such  as  the  payment  of  tho  whole  of  tho  purchase  moue y 
and  tho  delivery  of  the  possession  to  the  vendee,  will  not,  in  this  State, 
dispense  with  a  writiug,  if  the  statute  be  insisted  on,  nor  admit  a  parol 
proof  of  a  contract,  different  from  that  stated  in  the  answer.  i 

Tho  easa  of  EUi$  ▼.  JSi/is,  1  l>ov.  &|.  180,  341,  cited  and  approved. 

Caose  removed  from  the  Court  of  Equity  of  Perz^on 
Coonty,  at  the  Fall  Term,  1845,  by  consent  of  the  parties. 

The  bill  was  filed  in  1844,  and  states,  that,  in  1840, 
the  defendant  made  a  parol  contract  to  sell  to  the  plain- 
tiff **  a  certain  parcel  of  land  in  the  County  of  Person,  to 
contain  by  contract  200  acres,  at  i2  per  acre'' ;  that, 
some  time  in  the  same  year,  the  plaintiff  and  defendant 
partly  performed  the  said  parol  agreement,  by  the  pay- 
meat  to  the  defendant  by  the  plaintiff  of  the  sum  of 
t340»  for  which  the  defendant  gave  receipt  in  the  fol- 
lowing words :  "  Received  of  Mr.  Drury  Allen,  two  hun- 
dred and  forty  dollars,  in  part  for  a  certain  tract  of  land 
lying  on  Flat  river,  including  Taylor  Hicks'  Spring-house 
and  lot.  dec,  and  ac^joining  the  land  of  Lewis  Daniel, 
Womack,  and  others." 

The  bill  further  states,  that,  upon  such  payment,  tho 
defendant  let  the  plaintiff  into  possession  **  of  the  said 
land,"  in  pursuance  of  the  agreement,  and  that  the  plain- 
tiff hfis  offered  to  pay  the  residue  of  the  purchase  money, 
and  requested  the  defendant  to  convey  to  him  the  land 
in  fee ;  but  that  the  defendant  refused  to  do  so,  for  the 
reason,  that  the  defendant  denies  the  contract  as  herein 
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stated,  and  sets  up  another  agreement  in  relation  there- 
to, and  threatens  to  turn  the  plaintiff  and  his  tenants  oat. 
The  prayer  is  for  a  decree  for  the  specific  performance 
of  the  said  agreement,  and  that  the  defendant  be  com- 
pelled *'  to  convey  to  the  pldintiff  the  said  land  as  agreed 
between  them." 

The  answer  admits,  that,  in  1840,  the  parties  entered 
into  a  parol  contract  for  a  tract  of  land,  and  that  the 
defendant  receiyed  a  sum  of  money,  either  $220,  or  <^240, 
thereon,  as  a  part  of  the  purchase  money.     Bat  the  de- 
fendant denies  positively,  that  the  contract  was  as  set 
forth  in  the  bilU  and  says  that  it  was  essentially  different. 
The  answer  then  states,  that  the  defendant  is  the  owner 
of  a  tract  of  land  containing  between  six  and  eight  hun- 
dred acres,  and  that  the  plaintiff  applied  to  him  to  pur- 
chase a  part  of  the  said  land,  to  be  laid  oif  at  the  west 
end  of  the  tract ;  that  the  piaintiflf  at  first  spoke  of  buy- 
ing 200  acres,  and  the  defendant  agreed  to  sell  him  that, 
or  any  other  quantity  he  might  want,  at  the  price  of  $2  50 
per  acre  and  not  at  $2,  as  stated  in  the  bill ;  and  the 
plaintiff  concluded  to  take  a  parcel  of  land  on  those 
terms ;  and  that  it  was  further  agreed,  that  the  parties 
should  employ  a  surveyor  to  lay  off  the  quantity  the 
plaintifi*  might  choose,  at  the  West  end  of  the  tract,  and 
to  run,  so  as,  at  the  least,  to  include  therein  a  house  and 
.  small   farm  occupied  by  one  Taylor  Hicks,  who  then 
lived  on  a  part  of  the  land,  as  a  tenant  of  the  defendant. 
The  answer  states,  that,  not  long  afterwards,  the  parties 
employed  a  surveyor,  who  made  a  survey  precisely  as  he 
was  directed  by  the  plaintiff,  who  was  present,  and  mark- 
ed the  lines  and  corners  himself:  that  when  the  survevor 
had  run  East  far  enough  to  make  200  acres  by  running 
across  the  tract  to  the  opposite  North  line,  he  informed 
the  plaintiff  and  the  defendant  of  the  fact,  and  the  for- 
mer said  he  wished  to  include  the  Spring  and  Hicks'  im- 
provements, and  ordered  the  surveyor  to  proceed  on  the 
former  course,  until  the  plaintiff  should  tell  him  to  stop  x 
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and  BO  it  was  accordingly  done  :  that  the  land  thus  laid 
off  was  plotted  by  the  surveyor  and  the  quantity'  ascer- 
tained to  be  366  acres ;  for  which,  in  a  few  days,  the  sur- 
veyor prepared  a  deed,  which  the  defendant  executed,  and 
had  attested  and  tendered  to  the  plaintiflf,  requesting  him 
to  accept  it  and  pay  the  residue  of  the  purchase  money  ; 
but  that  the  plaintiff  refused.    The  answer  states,  that, 
nevertheless,  the  plaintiff  entered  into  the  land  and  set* 
tied  his  son  thereon,  and  that  neither  the  farm  nor  the 
houses  are  within  a  tract  of  200  acres,  laid  off  at  the 
West  end  of  the  tract.    The  answer  further  states,  that 
the  defendant  would  have  been  willing  the  plaintiff 
should  have  taken  only  200  acres,  or  any  other  quan- 
tity, if  he  would  have  designated  the  particular  quantity 
and  part ;  but  that,  having  selected  the  tract  of  366  acres, 
and  entered  into  possession  of  it,  and  then  refused  to  ac- 
cept a  deed  for  it,  and  also  denying  the  price  agreed  on, 
the  plaintiff  seemed,  as  the  defendant  believed,  deter- 
mined to  baffle  him,  by  keeping  possession  without  pay- 
ing for  the  land,  and,  therefore,  the  defendant  tendered 
back  the  money  he  had  received  from  the  plaintiff,  and 
gave  him  notice  that  he  would  annul  the  contract ;  but 
the  plaintiff  still  refused  to  receive  the  money  and  rescind 
the  bargain,  and,  at  the  same  time,  refused  to  accept  the 
deed  and  pay  the  residue  of  the  purchase  money.    And 
the  answer  insists,  that  the  defendant  is  not  now  bound 
to  convey  any  part  of  the  land. 

Replication  was  taken  to  the  answer,  and  the  parties 
took  praofs.  The  plaintiff  proved  the  execution  of  the 
receipt  for  9240«.of  the  tenor  set  out  in  the  bill.  Several 
witnesses  for  the  plaintiff  prove,  that  the  price  agreed  on 
was  92  per  acre  ;  while  others,  more  numerous  and,  ap- 
parently*  unconnected  with  the  parties,  state  that  the 
plaintiff  offered  $2,  but  finally  agreed  to  give  $2  50.  and 
frequently  afterwards,  acknowledged  the  latter  to  be  the 
price.  Two  or  three  witnesses  state,  that  when  the  land 
was  snn'eyed,  the  plaintiff  said  that,  although  he  wanted 
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Uicks'  improvementSy  he  was  not  able  to  pay  for  more 
tliaa  200  acres  and  would  not  take  more ;  while  others, 
preponderating  in  numbers  and  opportunities  of  informa* 
tiQU  and  including  the  surveyor  selected  by  the  plaintiff, 
depose  positively,  that  the  plaintiff,  when  informed  that 
the  survey  had  proceeded  far  enough  for  200  acres,  di* 
rected  the  surveyor  to  go  on,  and  include  Hicks'  improve* 
ments  and  a  particular  parcel  of  good  wood^land,  and* 
indeed,  that  the  tract,  as  surveyed  and  containing  366 
acres,  was  selected  by  the  plaintiff  himself  who  fixed  on 
the  corners  and  nuurked  them  and  the  lines  with  his  owb 
hands  and  that  the  plaintiff  entered  into  the  house  and 
fields  before  occupied  by  Hicks,  which  would  not  be  in- 
cluded in  a  tract  of  only  200  acres. 

Vemiblet  for  the  plaintiff. 

E»  G.  ReadCf  for  the  defendant. 

RcFFiK,  C.  J.  The  plaintiff  could  get  no  decree  on  his 
bill,  as  at  present  framed,  if  it  were  admitted  by  a  de* 
murrer  or  in  an  answer ;  for  it  contains  no  descriptioii  of 
the  land,  of  which  he  seeks  the  conveyance,  from  which 
the  Court  could  decree  an  immediate  conveyance  of  any 
land  in  particular,  or  could  ascertain  the  land  by  ordering 
a  survey.  In  the  beginning  of  the  bill  it  states  the  land 
to  be  ^  a  certain  parcel  of  land  Ijring  in  Person,  to  con* 
tain  200  acres.**  It  then  sets  out  the  defendant's  receipt 
for  9240,  as  paid  in  part  '*  for  a  certain  tract  of  land  lying 
on  Flat  river,  including  Taylor  Hicks'  Spring-hovse  and 
lot  atdjoining  the  land  of  Lewis  Daniel,  Womack,  and 
others."  The  receipt  is  but  little  more  specific  than  the 
"  200  acres  in  Person  County ;"  for  it  mentions  no  quan*^ 
tity,  nor  how  any  land  is  to  be  laid  oS  around  the  im* 
provements  of  Hicks.  Of  course,  there  can  be  no  decree, 
when  the  parties  leave  it  altogether  uncertain,  what  was 
the  subject  of  their  contract.  It  seems  highly  probable, 
that  there  never  was,  in  truth,  any  final  and  precise  con- 


DECEMBER  TERM,  1845.  129 


Alton  0.  Chambers. 


tract  between  the  parties,  for  any  particular  piece  or 
quantity  of  land.  At  ail  events,  the  plaintiff  states  none 
in  the  bill,  in  such  terms  as  to  obtain  an  effectual  convey- 
ance for  any  land,  even  if  the  deed  ware  made  in  the  very 
terms  in  which  he  asks  it. 

But,  besides  the  difficulty  mentioned,  there  is  that  of  the 
nature  of  the  alleged  contract :  it  being  by  parol  and  de» 
nied  by  the  answer.  If  the  receipt  had  sufficiently  des- 
cribed the  land  and  price,  it  would  have  authorized  the 
relief.  But  of  itself  it  amounts  to  nothing,  and  no  con- 
tract can  be  made  out  from  it,  unless  by  the  help  of  parol 
evidence ;  and  the  reception  of  that  is  forbidden  by  the 
statute  of  firauds.  Rev.  St.  c.  50,  s.  8.  The  defendant,  if 
.he  had  chosen  that  mode  of  defence,  might  have  brought 
the  cause  to  an  end  at  once  by  a  plea  of  the  statute.  But 
the  defendant  has  thought  it  due  to  himself,  to  state  his 
willingness  and  endeavor  to  deal  fairly,  and  this  he  does 
by  denying  the  contract,  as  set  out  in  the  bill,  in  the  two 
most  essential  particulars :  the  one  is  in  the  price,  being 
a  difference  of  one-fifth  between  them ;  and  the  other  is 
in  the  quantity  of  the  land  agreed  for.  The  parties  are, 
therefore,  directly  at  issue  as  to  the  substance  of  their 
contract ;  and,  as  it  is  admitted  to  be  in  parol,  there  is  no 
mode  of  ascertaining  which  is  right,  but  by  hearing  the 
oral  testimony  of  witnesses.  That,  the  Legislature  must 
have  meant  in  such  a  case  to  exclude.  If,  indeed,  a  de* 
lendant  submits  to  perform  a  parol  contract  charged  in 
the  bill,  there  is  no  difficulty  in  decreeing  it ;  for  the  dan- 
ger within  the  purview  of  the  Act  is  excluded.  Perhaps, 
it  jnay  be  the  same,  if  the  defendant  admits  the  alleged 
contract  in  his  answer,  and  neither  by  a  plea  nor  the  an- 
swer insists  on  the  statute.  But,  if  the  defendant  deny 
the  agreement  charged  in  the  bill  altogether,  or  deny  it 
as  charged,  and  set  up  a  distinct  and  inconsistent  agree- 
ment, it  is  impossible  to  move  one  step  further  without 
doing  so  in  the  teeth  of  the  Act ;  which,  as  a  rule  of  evL* 
dence,  upon  a  point  of  fact  disputed  between  the  parties, 
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must  be  as  binding  in  this  Court  as  in  a  Court  of  Law.  It 
was  so  laid  down  in  Whit^xker  v.  /2evu,  2  Bro :  C.  C.  567, 
and  seems  so  evident  from  the  nature  of  the  thing*  that 
there  can  scarcely  be  need  for  authority  on  it.  The  pro^ 
priety  of  that  construction  and  the  value  of  the  statute, 
thus  understood,  could  not  be  rendered  more  evident,  than 
by  the  case  before  us ;  in  which,  although  the  proof  pre- 
ponderates very  directly  in  favor  of  the  defendant,  there 
is  the  most  direct  conflict  between  numerous  witnesses, 
both  as  to  the  land  contracted  for  and  its  pric^.  We  have 
read  tho  proofs,  as  they  are  filed ;  but  merely  as  a  matter 
of  curiosity ;  and  the  danger  of  hearing  such  evidence 
upon  a  question  of  this  kind  and  of  inducing  persons, 
thereby,  to  rely  on  it,  could  net  be  better  exemplified  than 
in  this  case. 
The  alleged  past  performance  could  avail  nothing, 
'  were  the  contract  established  in  respect  to  the  identical 
land  and  the  price ;  as  in  this  State  it  was  finally  settled, 
in  EUis  v.  Ellis,  I  Dev.  Eq.  180,  341,  that  doctrine  did 
not  prevail,  aiid  that  even  the  payment  of  the  'whole  pur- 
chase money  and  the  delivery  of  possession  to  the  vendee 
would  not  dispense  with  a  writing,  if  the  statute  be  in- 
sisted on,  nor  admit  a  parol  proof  of  a  contract,  differ- 
ent from  that  stated  in  the  answer.  A  vendor  may  in 
some  cases  practice  a  fraud  under  this  rule;  but  the 
opposite  one  would  open  a  door  to  numberless  peiju- 
ries,  alike,  if  not  more,  productive  of  frauds  on  the  other 

Psa  CvBiAM.  The  bill  dismissed  with  costs. 
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A.  dariMd  otrUin  property  to  « tnntoe,  ii  trait  to  apply  the  proceedo  to  tbo 
maiottB—o  of  hii  ion,  and  with  a  prorUw  tliat  no  part  of  tho  property 
«bo«U  bo  raliioct  to  tho  dobti  of  hii  laid  ion.  Held,  that  thii  proviio  wao 
iaoporatifo,  and  tho  eroditon  of  tho  loii  had  a  right  to  haTo  their  elaiino 
paid  out  of  tlio  priporty. 

By  tho  mo  of  ao  tonai  or  art  ean  property  be  given  to  a  naUf  or  to  another  < 
for  hioif  00  that  ho  may  continue  to  e^joy  it,  or  derive  any  benefit  from  it, 
ai  the  iatoieet,  or  hii  maiatenanee  thereont  or  the  lilce,  and  at  the  lano 
time  doiy  hw  erediton  and  deny  them  latiifaction  thereout 

Tho  only  manner,  in  whieh  emditori  can  be  eielnded,  ii  to  exclode  tho  debt- 
or aloo  from  all  benefit  from,  or  intoreit  in,  the  property,  by  lueh  a  limita- 
tion, npon  tho  eontingoaey  of  hb  bankraptey  or  iniolvency,  ai  will  deter- 
mine hii  intemt  and  make  it  go  to  lome  other  peroon. 

The  eaoee  of  DUk  v.  Pitekford,  I  Dev.  and  Bat  Eq.  480,  and  Bonib  of  the 
SttU  T.  jPWncy,  2  Ired.  E^  164,  cited  and  approved. 

Cause  removed  fmm  the  Court  of  Equity  of  Orange 
County,  at  the  Fall  Term,  1845. 
The  following  were  the  facts  of  the  case  : 
David  Mebane,  by  his  will,  dated  April  7th,  1842,  gave 
to  Alexander  Mebane  in  fee,  a  tract  of  land,  called  the 
Hodge  Plaee,  and  four  slaves,  ^  in  trust  for  my  son  An- 
derson ;  and  the  said  Alexander,  as  trustee,  may  at  any 
time  take  possession  of  said  land  and  negroes,  and  lease 
the  land  and  hire  the  negroes,  and  apply  the  proceeds  to 
the  maintenance  of  my  son  Anderson — it  being  my  wilt 
and  intention,  that  the  aforesaid  property  shall  not  in 
any  wise  be  subject  to  the  debts  of  my  said  son  Ander* 
8on.^rin  a  subsequent  clause,  the  testator  added:  ^l 
give  unto  my  son  Alexander,  all  the  horses,  cattle,  hogs, 
and  the  fanning  utensils  on  the  Hodge  Place,  and  also 
one  bed  and  furniture,  in  trust,  nevertheless,  for  my  said 
son,  Anderson ;  it  being  my  will  and  intention,  that  the 
said  property  shall  not  in  any  wise  be  subject  to  the 
debts  of  said  Anderson.  It  is  also  my  will,  if  the  said 
Anderson  should  die  without  issue,  that  then  the  Hodge 
Place  diall  belong  to  my  grand*son,  Thomas  R.  Mebane.** 
By  other  clauses  of  the  will,  the  testator  gave  to  his  son 
Anderson  a  share,  with  his  other  children,  of  the  debts 
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that  might  be  owing  to  him  at  his  death,  but  directed 
that  his  son  Alexanderf  as  the  money  mi^t  be  collected, 
should,  "  as  trustee,  take  possession  of  it,  and  pay  it  over 
in  the  manner  directed  in  the  former  clauses  of  this 

^11." 

tThe  plaintiff  is  a  judgment- creditor  of  Anderson  Me- 
J>taie  ;  and,  after  a  return  of  nulla  bona  on  a  fieri  facias^ 
he  filed  this  bill  against  Anderson  Mebane  and  Alexander 
Mebane,  for  satisfaction  out  of  the  trust  property.  The 
answers  raise  the  question,  whether  the  property  is  liable 
to  the  debts.  The  trustee  further  states,  that  in  the  main- 
tenance of  his  brother  Anderson,  who  is  blind,  and  in  ne- 
cessary expenditures  in  conducting  the  farm,  he  has  an- 
ticipated the  income  about  8200  ;  and  he  submits  that  at 
all  events  he  has  a  right  to  be  reimbursed  what  he  shall 
be  found  to  be  in  advance. 


Badger,  for  the  plaintiff. 

Norwood  and  Iredell,  for  the  defendants. 

RuppiN,  C.  J.  In  the  case  of  Dick  v.  Pilchford,  1  Dev. 
and  Bat.  £q.  480,  the  question  arose  upon  a  conveyance 
of  negroes  to  one,  in  trust,  annually  to  apply  the  profits 
to  the  nse  of  the  donor^s  son,  H.  P.,  so  that  they  should 
not  be  subject  to  be  sold  or  disposed  of  by  H.  P.,  or  the 
rents  and  profits  anticipated  by  him,  or  in  any  manner 
subject  to  his  debts ;  and  it  was  held,  that  the  son  s  con- 
veyance was,  nevertheless,  effectual  to  pass  his  interest* 
as  cestui  que  trust,  for  the  term  of  his  life.  The  doctrine 
rests  upon  these  considerations  :  that  a  gift  of  the  legal 
property  in  a  thing  includes  the  jus  disponendi,  and  that 
a  restriction  on  that  right,  as  a  condition^  is  repugnant  to 
the  grant,  and  therefore  void  :  And  ^that,  in  a  Court  of 
Equity,  a  cestui  que  trust  is  looked  on  as  the  real  owner, 
and  the  trust  governed  in  this  respect  by  the  same  rules 
which  govern  legal  interests  ;  and,  consequently,  that  it 
is  equally  repugnant  to  equitable  ownership  that  the 
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owner  should  not  have  the  power  of  alienating  bis  pro- 
perty. There  is,  indeed,  an  exception  to  that  general 
nde,  which  is  founded  on  the  peculiar  incapacities  of 
married  women,  and  their  subjection  to  their  husbands. 
A  gift  in  trust  for  the  separate  use  of  a  married  woman, 
or  in  contemplation  of  her  marriage,  may  be  coupled 
with  a  provision  against  alienation  or  anticipation ;  for, 
in  truth,  the  restriction  is  imposed  for  her  protection,  and, 
as  she  is  sub  poCestate  mW,  it  will  more  frequently  operate 
as  a  beneficial  protection,  than  in  prejudice  to  her.  But 
restraints,  as  conditions  merely,  upon  alienation  by  a  per- 
son sui  juris  have  beepi  held  in  a  great  number  of  cases 
to  be  null,  as  regards  property  given  through  the  me- 
dium of  a  trust ;  and  several  of  them  are  cited  in  Dick 
V.  Pitchfard.  In  the  case  of  Brandon  v.  Robinson^  18 
Ves.  429,  for  example,  Lord  Eldon,  after  speaking  of  the 
exception  in  respect  to  feme  coverts,  says,  **  but  the  case 
of  a  disposition  to  a  man,  who,  if  he  has  the  property,  has 
the  power  of  aliening,  is  quite  different."  It  is  true,  that 
property  may  be  given  in  trust  upon  a  condition,  so  ex- 
pressed as  to  amount  to  a  limitation,  whereby  the  in-  * 
terest  of  the  first  taker  ceases  upon  a  particular  event, 
and  the  property  goes  over  to  some  other  person  in  par- 
ticular, or  falls  into  the  residue.  But  there  is  nothing 
like  that  here.  By  this  will,  the  entire  equitable  owner- 
ship of  the  slaves  and  other  personal  effects,  is  given  to 
the  son  Anderson,  and  of  the  land  also,  subject  however, 
as  to  the  last,  to  a  contingent  limitation  over  upon  the 
event  of  Anderson's  dying  without  leaving  issue  livinp^  at 
his  death,  as  the  will  must  be  read  since  the  Act  of  1^27. 
Then,  there  is  no  doubt  that  the  donee,  Anderson^' has, 
upon  the  principles  and  precedents  •  mentioned,  the  abso- 
lute right  to  assign  his  interest  in  these  gifls,  and  that  his 
assignee  would  have  the  right  to  take  the  ^states  under 
his  own  control. 

That  being  so,  it  follows,  that  the  interest  of  the  cestui 
que  trusty  whatever  it  may  be,  is  lidble  in  this  Court  for 
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his  debts.  For  it  would  be  a  shame  upon  any  system  of 
law,  if,  through  the  medium  of  a  trust  of  any  kind  of  con- 
tri^'ance*  property,  from  which  a  person  is  absolutely  en- 
titled to  a  comfortable,  perhaps  an  diffluent  support,  and 
over  which  he  can  exercise  the  highest  right  of  property, 
namely,  alienation,  and  which,  upon  his  death,  would  un- 
doubtedly be  assets,  should  be  shielded  from  the  creditors 
of  that  person  during  his  life.  There  is  no  such  reproach 
upon  nor  absurdity  in  our  law ;  for  we  hold,  that  what- 
every  interest  a  debtor  hfis  in  property  of  any  sort  may  be 
reached  by  his  creditors,  either  at  law  or  in  equity,  ac- 
cording to  the  nature  of  the  property*  Terms  of  exclusion 
of  the  donee's  creditors,  not  amounting  to  a  limitation  of 
t!ic  estate,  can  no  more  repel  the  creditors,  than  a  res- 
traint upon  alienation  can  tie  the  hands  of  the  donee 
himseif.  Liability  for  debts  ought  to  be,  and  is,  just  as 
much  an  incident  of  property,  as  the  jtut  dhponeruU  is ; 
for,  indeed,  it  is  one  mode  of  exercising  the  power  of  dis- 
position. TliLs  is  the  first  occasion  on  which  the  point 
has  come  directly  into  judgment:  but  in  the  case  of  Bank 
of  the  State  v.  Forney^  2  Ired.  Eq.  184,  the  Court  said, 
however  anxiously  the  benefit  of  the  donee  personally 
may  be  looked  to  by  the  donor,  the  policy  of  the  law  will 
not  permit  property  or  a  trust  to  be  so  given,  that  the 
douce  may  continue  to  enjoy  it  after  his  bankruptcy,  or, 
in  other  words,  against  his  creditors.  In  Brandon  v.  Rob^ 
ifison,  there  was  a  trust  to  pay  dividends,  from  time  to 
time,  into  the  proper  hands  of  a  man  or  on  his  receipt, 
and  that  tliey  should  not  be  grantable  or  assignable  by 
way  of  fiiiticip.ation ;  and  it  was  held,  that  this  interest 
passed  to  assignees  in  bankruptcy :  Lord  Eldon  remark- 
ing, that  an  attempt  to  give  property,  and  to  prevent  cred- 
itors from  obtaining  any  interest  in  it,  though  it  be  his, 
the  debtor's,  could  not  be  sustained ;  and  that  the  gift 
must  be  subject  to  the  incidents  of  property,  and  it  could 
not  be  preserved  from  creditors,  unless  given  to  some  one 
cleo^  that  is,  limited  over.     Following  that  case,  was  that 
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of  Graves  v.  Dolphin^  1  Sim.  66,  in  which  estates  were 
devised  iu  trust  to  pay  an  annuity  to  a  son  for  his  personal 
support  for  life,  not  liable  to  his  debts,  and  to  be  paid  from 
time  to  time  into  his  own  proper  hands,  and  not  to  any 
other  person,  and  his  receipt  only  to  be  a  discharge ;  and 
Sir  John  Leach  declared,  although  the  testator  might  have 
made  the  annuity  determinable  by  the  bankruptcy  of  his 
son,  yet,  as  he  had  not  done  that,  the  policy  of  the  law 
did  not  permit  pro|>erty  to  be  so  limited,  that  it  should 
continue  in  the  enjoyment  of  the  donee,  notwithstanding 
his  bankruptcy;  and  therefore  that  the  annuity  passed 
under  the  commission.  In  the  case  of  Piercy  v.  Roberts^ 
1  Mylne  and  Keen  4,  there  was  a  discretion  given  to  the 
trustee,  but  it  was  held  not  to  make  a  difference.  It  was 
a  bequest  of  £400  to  executors,  upon  trust  to  pay  the 
ssLme  to  a  son,  in  such  smaller  or  larger  portions,  at  such 
time  or  times,  and  in  such  way  or  manner,  as  they  should 
in  their  judgment  and  discretion  think  best,  and,  upon  the 
insolvency  of  the  son,  Sir  John  Leach,  then  Master  of  the 
Rolls,  said,  that  the  legacy  could  not  remain  in  the  hands  of 
the  executors,  to  be  applied  at  their  discretion,  for  the  ben- 
efit of  the  legatee.  He  held  that  the  discretion  of  the 
executors  determined  by  the  insolvency  of  the  son,  and 
the  legacy  passed  by  the  assignment ;  for  the  insolvent 
being  substantially  entitled  to  the  legacy,  the  attempt  to 
continue  in  him  the  ei\joyment  of  it,  notwithstanding  his 
insolvency,  was  in  fraud  of  the  law.  In  Snowden  v. 
Dales,  6  Sim.  524,  the  language  of  the  will  is  still  strong- 
er against  any  absolute  right  in  the  donee.  It  was  an 
assignment  of  a  sum  of  money,  in  trust  during  the  life  of 
J.  D.  H.,  or  during  such  part  thereof  as  the  trustees 
should  think  proper,  and  at  their  will  and  pleasure  and 
not  otherwise,  and,  at  such  times  and  in  such  sums  as 
they  should  think  proper,  to  pay  the  interest  to  him,  or,  if 
they  should  think  fit,  to  pay  it  in  procuring  for  him  diet, 
apparel  and  other  necessaries,  but  so  that  he  should  not 
have  any  right  or  title  in  or  to  such  interest,  other  than 
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the  trustees  should,  in  their  absolute  and  uncontrolled 
power,  discretion,  and  inclination,  think  proper  and  ex- 
pedient,  and  so  as  no  creditor  of  his  should  have  any  lien 
or  claim  thereon,  in  any  case ;  or  the  same  be  in  any  way 
liable  to  his  debts,  and  disposition,  or  engagements — ^with 
a  limitation  over  upon  his  death.  The  Vice  Chancellor, 
Sir  Lancelot  Shadwelu,  admitted  it  to  be  plain,  the 
grantor  did  intend  to  exclude  assignees  in  bankruptcy, 
and  that  it  might  have  been  effected,  if  there  had 
been  a  clear  gift  over ;  but  he  said  as  there  was  no 
direction  to  the  trustees,  upon  the  bankruptcy  of  J.  D. 
H.»  to  withhold  and  accumulate  the  interest  during  hid 
life,  so  as  to  ^o  over  with  the  capital  upon  his  death, 
that  the.  life  interest  of  the  bankrupt  went  to  the  as- 
signees. 

The  foreseeing  cases  sufficiently  establish,  that  by  the 
use  of  no  terms  or  art  can  prc^rty  be  given  to  a  man» 
or  to  another  for  him,  so  that  he  may  continue  to  enjoy 
it,  or  derive  any  benefit  from  it,  as  the  interest,  or  his 
maintenance  thereout  oc  the  like,  and  at  the  same  time 
defy  his  creditors  and  deny  them  satisfaction  thereout. 
The  thing  is  impossible.  As  long  as  the  property  is  his» 
it  must,  as  an  incident,  be  subject  to  his  debts,  provided^ 
only,  that  it  be  tangible.  The  only  manner  in  which 
creditors  can  be  excluded,  is  to  exclude  the  debtor  also 
from  all  benefit  from,  or  interest  in,  the  property,  by  such 
a  limitation,  upon  the  contingency  of  his  bankruptcy  or 
insolvency,  a3  will  determine  his  interest,  and  make  it 
go  to  some  other  person.  It  follows,  that  the  interests  ot 
Anderson  Mebane  are  liable  to  the  plaintiff's  satisfac- 
tion, and  that  they  must  be  sold  for  that  purpose,  unless^ 
within  a  reasonable  time,  the  plaintiff's  debt  should  be 
otherwise  paid.  C  But,  of  course,  the  trustee  is  enti- 
tled, first,  to  be  re-imbursed  out  of  the  fund  any  ex- 
penditures made  by  him  b(ma  fide^  and  his  costs  in  this 
cause ;  and,  in  order  to  ascertain  what  may  be  thus 
due,  and  also  what  may  remain  due  on  the  plaintifi^'s 
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judgment  for  principal,  interest,  and  costs,  and  his 
costs  in  this  Court,  there  must  be  an  enquiry  by  the 
Master. 

Per  Curiam.  Decree  accordingly. 


JAME:5  B.  HAWKINS  t#.   MICAJAH  T.  J.  ALSTON  3t  AL. 

WImb  property  Is  cpaveyed  by  a  dted  of  trust  to  Mtisfy  certain  alleged  debts, 
sad  ttie  parties  stand  in  a  near  relation  to  each  other,  as  father  and  son, 
or  brotheni,  and  the  deed  is  impeached  for  fraud,  it  is  iiicumbeut  on  the  par« 
ties  to  offer  somethiug  more  than  the  naked  bond  of  the  one  to  the  eUier, 
as  evidence  of  the  alleged  indebtedness,  especially  when  the  bond  is  follow- 
ed, iamediately  aftiir  its  execution,  by  the  deed  of  trust 

And  more  especially  will  the  Court,  when  a  bill  is  filed  by  a  creditor  to  set 
aside  suc^conveyance,  refuse  to  admit  the  validity  of  the  bond  so  attempted 
to  be  seenred,  when  the  parties,  being  particularly  interrogated,  decline  or 
rstoe  to  set  forth,  fully  and  snfficieutly,  what  was  the  consideration  of  the 


A  bond  may  be  voluntary,  and  such  an  one,  though  Mading  between  the  par- 
ties, cannot  stand  before  other  debts  arising  out  of  contracts  for  value. 

Sales  by  execution  must  be  made  before  the  return  of  the  writ,  without  res- 
pect to  price,  beeanee  the  mandate  of  the  writ  is  peremptory ;  hot  the  ob- 
ligations of  a  trosteo  are  not  precisely  like  those  of  a  Sherifil  A  trustee* 
under  a  deed  of  trust  conveying  property  for  the  purpose  of  a  sale  to  pay 
debts,  is  charged  with  the  interests  of  both  parties,  and  ought  not,  except 
under  very  special  circumstances,  to  sell  at  an  enormous  sacrifice. 

Cause  removed  from  the  Court  of  Equity  of  Warren 
County,  at  the  Fall  Term,  1846. 

The  case  as  exhibited  by  the  pleadings  and  process, 
was  as  follows : 

On  the  31st  day  of  Januar}%  1843,  the  defendant,  Mi- 
cajah  T.  J.  Alston,  by  a  deed,  to  which  he  and  the  de- 
fendants, Spencer  H.  Alston  and  Christopher  6.  Allen 
were  parties,  conveyed  to  the  said  Allen  all  his  property, 
real  and  personal,  consisting  of  eleven  slaves,  which  he 

47 
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owned  absolutely  and  in  severalty,  of  a  negro  w«Mnan 
named  Caroline,  of  whom  the  said  Micajah  owned  three 
undivided  fourths,  and  the  said  Allen  owned  the  other 
fourth,  and  of  three  other  slaves,  being  a  woman  and 
her  tw^o  children,  which  the  said  Micajah  owned  for  the 
term  of  his  life  :  The  said  effects  conveyed,  consisted  fur- 
ther of  all  the  said  Micajah's  household  and  kitchen  fur- 
niture, namely,  4  beds,  bedsteads  and  furniture,  a  cradle 
and  cradle  bed,  2  tables,  1  press,  1  dozen  chairs,  locking 
glass,  dishes,  plates,  knives  and  forks,  cups  and  saucens 
pots,  pansf  and  ovens,  and  six  old  trunks ;  also,  3  head  of 
horses,  8  head  of  cattle,  1  waggon,  com  and  fodder,  4 
cows,  and  21  pigs,  and  also  the  plantation  on  which  Mi- 
cajah lived,  which  he  had  leased  for  the  year  1843,  and 
a  negro  boy  whom  he  had  hired  for  the  same  period,  and 
about  1,200  or  1,500  lbs«  of  bacon :  upon  trust  to  secure 
and  pay  certain  debts  therein  recited  to  be  owing  from 
the  said  Micajah  to  the  said  Spencer,  that  is  to  say,  one 
debt  of  9284  47,  due  by  bond  dated  the  20th  of  July, 
1841 ;  one  other  of  954  34,  due  by  bond  bearing  date  the 
15th  of  December,  1842  ;  one  other  debt  of  $1,475  60,  by 
bond  bearing  date  the  30th  day  of  January,  1843,  and 
payable  one  day  afler  date ;  and  one  other  of  8408,  or 
thereabouts,  besides  Interest,  due  on  a  bond,  given  by  the 
said  Micajah  as  principal  and  Spencer  as  surety,  to  John 
H.  Alston,  which  had  then  been  due  about  a  vear ;  with 
power  and  directions  to  the  trustee,  in  case  Micajah 
should  fail  to  pay  all  those  debts  on  or  before  the  1st  day 
of  March,  1843,  at  the  request  of  Spencer,  to  sell  the 
property  to  the  highest  bidder  for  ready  money,  having 
first  advertised  the  time  and  place  of  sale  fourteen  days, 
and  out  of  the  proceeds  of  sale  discharge  the  expenses 
and  debts,  and  then  pay  the  surplus  to  Micajah  or  his 
order.  Spencer  H.  Alston  is  the  brother  of  Micajah  and 
Allen  his  brother-in-law. 

At  the  time  of  making  the  deed,  the  defendant,  Mica- 
jah, was  indebted  to  the  plaintiff,  Hawkins,  on  his  bond. 
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then  dne,  for  9500,  the  price  of  land  sold  him  ;  on  which 
the  plaintiff  instituted  suit,  in  which  he  recovered  jadg- 
me&t  in  October,  1843,  for  the  principal  sum,  and  936  for 
interest,  besides  costs.    The  plaintiff  then  issued  a  fieri 
facias^  on  which  the  Sheriff  returned  nulla  bona  to  April, 
1844  ;  and  thereupon,  the  plaintiff  filed  this  bill  against 
the  said  Micajah  and  Spencer,  and  the  said  Allen,  and 
therein  states  that  he  cannot  obtain  satisfaction  of  any 
part  of  his  debt,  unless  it  be  out  of  the  effects  so  owned 
by  Micajah  and  conveyed  to  Allen,  and  charges  that  the 
said  conveyance  was  intended  to  delay  and  hinder  him 
of  the  recovery  of  his  debt,  and  prays  that  the  same  may 
be  declared  fraudulent  and  void  against  him,  and  that 
satisfaction  may  be  decreed  to  him  out  of  the  property, 
or  out  of  the  proceeds  or  value  thereof  in  the  hands  of 
Allen  and  Spencer  H.  Alston.    The  bill  charges,  that  the 
value  of  the  property  conveyed  was  more  than  sufficient 
to  pay  all  the  just  debts  of  the  said  Mieajah,  if  fairly 
disposed  of;  but  That  Micajah  declared,  that  he  would 
never  pay  the  debt  to  the  plaintiff,  and  he  executed  the 
deed  in  question  with  the  express  intention  to  defeat  the 
plaintiff,  and  upon  a  contrivance  between  the  three  par*- 
ties  to  it  to  encumber  and  cover  all  Micajah's  property 
with  that  view ;  And,  as  evidence  thereof,  the  bill  further 
charges^  that  the  debts  mentioned  in  the  deed  of  trust 
were  UQt  due  from  Micajah  to  his  brother  Spencer,  or,  if 
any  part  of  them  was  d^e,  it  did  not  exeeed  one  half  the 
amount  therein  mentioned  :  And,  furthermore,  that  in  a 
short  1$me  after  the  deed  was  made,  naipely,  on  the  1 0th 
of  April,  1843,  while  the  plaintiff  ^as  proseeuting  his  snit, 
ihe  defendants  proceeded  to  make  a  pretended  sale  of  the 
property  conveyed,  at  the  residence  of  Micajah,  in  the  coun- 
try, without  due  notice,  and  when  but  few  persons  were 
present ;  and  that,  at  the  sale,  the  defendant,  Spencer,  pur- 
chased  all  the  negroes  and  the  other  property  withotit  com- 
petition, and  for  very  low  prices,  much  below  the  true 
Ta]pe,  and  not  toiountii^g  to  the  debts  recited  in  the  deed. 
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The  bill  chaises,  that  the  fewpersons,  who  were  present  at 
the  sale,  were  induced  not  to  bid  by  the  belief,  that  the  sale 
was  a  matter  of  family  arrangement,  and  that  such  belief 
was  produced  by  the  contrivance  and  conduct  of  the  de- 
fendants or  some  of  them ;  and  that  in  fact  the  defendant, 
Spencer,  having  no  bid  against  him,  purchased  at  his  own 
prices,  not  exceeding  one  third  of  the  value  of  the  pro- 
perty, and  that,  notwithstanding  such  ruinous  sacrifices^* 
the  said  Allen  did  not  suspend  the  sale,  nor  did  tiie  said 
Micajah  request  him  to  do  so,  but  the  sale  proceeded  upon 
a  previous  design  of  those  parties,  until  the  said  Spencer 
bought  every  thing  in,  upon  the  terms  mentioned.  The 
bill  further  charges,  that  the  purchases  of  the  defendant, 
Spencer,  were  intended  for  the  benefit  of  his  brother  Mi- 
cajah and  upon  a  secret  trust  for  him,  while  the  property 
should,  at  the  same  time,  be  covered  from  the  claims  of 
the  plaintiflf  and  his  other  creditors ;  and  that,  in  fact,  all 
the  property  or  nearly  all  of  it  continued  in  the  possession 
and  enjo}7nent  of  the  said  Micajah  after  the  sale  as  be- 
fore, during  the  year  1843,  and  that  then  the  defendants 
Spencer  and  Micajah  removed  the  slaves  out  of  this  State 
to  parts  unknown,  and  the  said  Micajah  was  preparing 
to  remove  himself  and  his  family,  and  settling  where  the 
slaves  had  been  carried.  The  bill  further  charges,  that, 
if  the  said  Spencer  did  not  purchase  wholly  in  trust  for 
Micajah,  yet  that  he  did  so,  as  to  all  the  property  that 
might  remain  after  Spencer  should,  by  re-sales  of  part  of 
it,  or  otherwise,  be  satisfied  for  the  debt  really  duo  to  him, 
if  any ;  and  that  he  has  been  thus  satisfied  and  yet  holds 
slaves,  money  and  other  things  in  trust  for  Micajah,  to  a 
greater  value  than  the  principal  money,  interest,  and  costs 
due  to  the  plaintiffs.  The  bill  then  specially  interro- 
gates the  defendants  as  to  the  several  matters  charged, 
and,  particularly,  what  debts  Micajah  owed  Spencer, 
when  and  how  contracted,  and  upon  what  considerations 
respectively :  why  Micajah  conveyed  so  much  property, 
being  all  he  had,  to  secure  the  debt,  if  any,  to  his  brother. 
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when  mueh  less  than  half  of  it  was  of  value  sufficient*  if' 
fairly  sold,  to  pay  the  debts  mentioned  in  the  deed,  even 
if  the  said  debts  were  all  just :  what  was  the  value  of 
the  several  sla^'es  and  other  property,  what  the  said  Spen- 
cer gave  for  them,  whether  the  prices  were  not  less  than 
half  the  values,  and  how  it  happened  that  he  was  able  to 
purchase  at  such  a  great  under  value  all  the  slaves  and 
other  effects :  why  Allen,  the  trustee,  continued  the  sale, 
when  he  discovered  the  property  was  selling  so  greatly 
below  its  value  :  whether  the  sale  was  thus  continued 
with  the  acquiescence  of  Micajab,  or  whether  he  made 
request  to  his  brother  or  the  trustee  to  defer  the  sale  until 
better  prices  could  be  had :  And  whether,  in  fine,  it  was 
not  intended,  that  Micajah  should  still  have  the  enjoyment 
of  the  property  purchased  by  his  brother,  or  some  part  oi' 
it,  and  whether  the  purchase  was  not  for  the  bcnelit  of 
j\Iicajah,  either  in  whole  or  in  part« 

The  defendants  answered  together,  Allen,  the  truster, 
states  that  he  had  no  interest  in  the  subject  matter  of  the 
controversy,  and  that  he  was  merely  trustee;  that  he  sup- 
posed the  debts  mentioned  in  the  deed  to  be  true  debts, 
and  that,  ailer  due  advertisement  at  several  public  places, 
he  .made  the  sale,  for  the  purpose  of  satisfying  thos^e 
debts,  upon  the  terms  prescribed  in  the  deed.  All  the 
defendants  state  that  it  was  conductea  in  the  usual  man- 
ner of  sales  to  the  highest  bidder  for  ready  money,  and 
fairly,  and  without  any  attempt  by  any  or  either  of  them 
to  prevent  competition  or  induce  other  persons  not  to  bid. 
They  annex  to  their  answer  an  account  of  the  sales  of  the 
propertj',  from  which  it  appears  that  the  defendant  Spen- 
cer purchased  every  thing  that  was  sold,  at  prices,  which 
amounted  in  the  whole,  to  the  sum  of  91,740  50.  The. 
price  of  a  woman  Hester  and  her  child  was,  for  example, 
•250  ;  that  of  a  boy  Trim,  $22  ;  that  of  three-fourths  ot^ 
Caroline,  $150  ;  that  of  a  boy  George,  S50 ;  those  of  wo- 
man Grace  and  her  two  sons,  for  the  life  of  Micajah,  $125 ; 
and  those  of  other  negroes  in  proportion.     The  prices  of 
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four  beds,  bed-steads  and  furniture,  amounted  to  $17  50  ; 
of  a  wagon  and  harness,  f  10 ;  of  three  horses,  915;  and 
8  head  of  cattle,  (10 ;  and  of  500  lb.  of  bacon  920.  The 
answers  admits,  that  the  prices,  might  be  something  be- 
low the  value  of  the  property,  but  not  so  much  below  it 
as  is  charged  in  the  MIL 

The  defendants.  Mieajah  and  Spencer,  state,  that  the 
debts  from  the  former  to  the  latter  were  due  upon  bond:?, 
as  described  in  the  deed  ;  and  that  said  bonds  were  exe  • 
cuted  in  part  for  moneys  advanced  by  said  Spencer,  at 
different  times,  either  as  loans  to  said  Mieajah,  or  to  pay 
debts  for  him,  or  for  debts  for  which  the  said  Speacer 
was  bound  as  surety  for  Mieajah ;  all  of  which  they  aver 
were  justly  due  and  remained  unpaid  at  the  time  of  exe- 
cuting the  said  deed  of  trust.  They  further  answer,  that 
the  conveyance  was  made  with  the  view  of  certainly  se- 
curing the  payment  of  those  debts,  and  not  to  cover  Mi- 
cajah's  property  or  to  defeat  the  plaintiff  or  any  other 
creditor  :  And  they  deny  that  Spencer  purchased  any  part 
of  the  property,  upon  any  secret  trust,  or  otherwise,  for 
the  use  or  benefit  of  Mieajah,  or  that  there  was  any 
iigreeraent  or  understanding  to  that  effett,  either  when 
the  deed  was  executed,  or  at  the  sale,  or  at  any  other 
time  ;  and  they  say,  that  Spencer  purchased  bona  fide  for 
his  oMrn  use  and  benefit  alone,  and  that  the  defendant, 
Spencer,  is  under  no  promise,  nor  in  any  way  bound,  in 
eonsequcnce  of  his  purchases,  to  render  any  aid  or  as- 
fsistance  to  his  brother  Mieajah,  but  that  such  aid  and  as- 
ftistance  as  he  may  render  him,  will  be  voluntary  on  his 
part. 

Replication  was  taken  to  the  answer,  and  the  parties  * 
proceeded  to  proofs.  It  was  sufficiently  established,  that 
notice  was  given  of  the  time  and  place  of  sale  as  re- 
quired in  the  deed ;  and  that  the  whole  sale  took  place  at 
the  residence  of  Mieajah  Alston,  in  Halifax,  and  was  at- 
tended by  about  five  and  twenty  persons,  among  whom 
were  three  pcrcJons,  jVIn  Bachelor,  and  Mr,  Marcus  A. 


DECEMBER  TERM,  1845.  148 

PlawkiHfl  V.  AlitoB. 


Alien,  and  Mr.  J.  N.  Faalcon,  w  ho  were  creditors  of  Mi- 
cajah  Alston — of  whom  the  former  has  not,  and  the  two 
latter  have  been,  examined  in  the  cause.  One  or  two 
low  bids  were  made  during  the  sale  by  other  persons, 
bat  there  was  no  serious  competition  against  Spencer 
Alston  for  any  thing,  and  he  purchased  all  at  the  prices 
specified  in  the  account  of  sales  set  forth  in  the  answer. 
Four  or  five  witnesses,  who  were  at  the  sale,  say  that 
they  saw  nothing  unfair  in  conducting  it,  and  that  the 
articles  were  exposed  and  cried  openly  and  sufiicientl3% 
and  that  there  were  some  persons  present,  who  pursued 
the  business  of  buying  and  selling  slaves,  and  that  no 
persuasion  or  other  means  were  used  by  either  of  the 
defendants,  as  known  to  or  discovered  by  the  witnesses, 
to  induce  any  person  not  to  bid.  Two  witnesses  for  the 
plaintiff  state,  however,  that  an  impression  prevailed  in 
the  cotopany,  that  the  property  was  to  be  purchased,  in 
part  at  least,  for  the  benefit  of  Micajah  Alston,  and  one 
of  those  witnesses,  Marcus  A.  Allen,  says  that  was  his 
own  impression,  produced  from  the  manner  of  the  sale, 
and  fr«m  the  declaration  of  Micajah  to  him,  '*  that  he 
might  rest  satisfied ;  for  that,  notwithstanding  the  sale, 
his  debt  should  be  paid" — ^which  prevented  him  from  bid- 
ding. All  the  witnesses  state,  that  the  property  sold  very 
low,  and  several  of  them  say,  for  not  more  than  half 
price.  W.  Skinner,  a  witness  for  the  defendants,  deposes 
that  he  was  present  at  the  sale,  and  that,  as  far  as  he  is 
a  judge  of  sales,  this  was  fairly  conducted.  But  he  says 
the  negroes  sold  very  low ;  that,  before  he  left  the  place, 
he  gave  Spencer  Alston  9337  50  for  3-4ths  of  Caroline, 
for  whom  the  latter  had  given  that  day  (150  ;  that  the 
negroes,  to  which  Micajah  was  entitled  in  severalty  and 
absolutely,  were  worth  $2,050,  and  that  the  woman  and 
two  boys  (of  whom  one  was  13  years  old,)  to  which  he 
was  entitled  for  life,  were  worth  9800,  if  he  had  owned 
the  absolute  property ;  that  Micajah  continued  in  pos- 
session of  all  the  negroes  and  other  property,  except 
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CaroliDe,  until  the  latter  part  of  the  year  1843,  when 
Spencer  Alston  sold  to  the  witness,  Hester  and  her 
child,  at  the  price  of  9500,  and  the  boy  Trim  at  the 
l^rice'of  8400,  and  sold  another  woman  and  child  to 
some  other  person,  but  at  what  price  he  did  not  know  ; 
and  that  he  sent  the  remaining  negroes,  except  one,  to 
the  South,  by  John  Alston,  a  brother  of  the  parties,  and 
that  one  was  taken  by  Micajah.  who  also  removed 
from  this  State,  but  to  what  parts  the  witness  does  not 
know. 

The  defendants  also  offered  evidence  of  the  debts  men- 
tioned in  the  deed  of  trust.  That,  to  John  H.  Alston 
is  admitted  by  the  plaintiff,  and  appears  to  have  been  due 
on  a  bond  for  $404  86  dated  19th  October,  1841,  given 
by  Micajah  and  by  Spencer  as  his  surety,  and  to  have 
been  paid  by  Spencer,  June  13th,  1844.  The  defendants 
further  proved  three  bonds  given  by  Micajah  to  Spencer, 
of  the  dates  and  for  the  sums  mentioned  in  the  deed.  Nei- 
ther of  them  has  a  subscribing  witness,  and  the  proof  is 
by  the  hand  writing  of  the  obligor.  It  is  established  that 
the  defendant,  Spencer,  on  the  9th  of  March,  1841,  "gave 
his  bond  to  Yarborough  and  Perry  for  a  store  account  or 
bond  of  9239  83,  which  Micajah  Alston  owed  them,  and 
that  he  paid  it  in  August  following.  It  is  stated  by  seve- 
ral witnesses,  that  Micajah  was  a  younger  brother  of  the 
defendant  Spencer,  and  that  he  made  Spencer's  ^ouse  his 
home  for  about  four  years,  from  1834  to  1839,  except  about 
one  year,  during  which  he  was  absent  in  Mississippi  in 
1837  or  1838,  and  that,  just  before  he  set  out  on  that  trip, 
he  purchased  a  horse  from  Spencer  at  the  price  of  9150  ; 
ai^d  that  in  1841  or  1842,  after  Micajah's  marriage,  he 
purchased  a  horse  from  another  person  at  the  price  of 
9175,  to  discharge  which  his  brother  Spencer  advanced 
975,  and  gave  his  note  for  the  residue,  as  Micajah  told  a 
witness.  It  is  also  stated  by  two  or  three  witnesses,  that 
Micajah  Alston  said,  that,  when  he  wanted  money,  he 
was  in  the  habit  of  applying  to  his  brother  Spencer'  and 
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that  he  supplied  him,  and  that  sometimes  Micajah  said, 
he  owed  his  brother  a  large  debt  and  then  would  deny 
that  he  owed  him  much« 

W*  IL  Hatjwood^  for  the  plaintiff* 
Samiders^  for  the  defendants. 

RuFFiN,  C.  J.  If  the  grounds,  upon  which  the  bill  im- 
peaches the  .transactions  between  the  defendants,  be 
founded  in  facts,  there  can  be  no  hesitation  in  holding, 
that  they  amount  to  a  fraud  in  law  against  the  plaintiff, 
as  a  creditor.  For  no  device  can  be  more  deceptive 
and  more  likely  to  baf&e,  delay,  or  defeat  creditors,  than 
the  creating  incumbrances  upon  their  property  by  em- 
barrassed men,  for  debts  that  are  fictitious  or  mainly  so. 
The  false  pretence  of  a  debt,  or  the  designed  exaggera^ 
tion  of  one,  is  an  act  of  direct  fraud.  That  is  one  of  the 
allegations  of  the  bill  against  this  deed. 

Another  is,  that  property,  to  a  much  greater  value 
than  the  alleged  debt  from  the  one  brother,  to  the  other, 
was  conveyed,  and  that  this  was  done  with  the  design, 
that,  before  the  plaintiff  could  get  a  judgment,  the  pro- 
perty should  be  brought  to  a  sale,  so  conducted  as  to 
enable  the  defendant,  Spencer,  to  buy  it  at  prices  far 
below  its  value,  as  a  mode  by  which,  under  the  form  of 
a  public  sale,  prima  facie  fair,  the  one  brother's  property 
could  become  vested  in  the  other,  without  an  adequate 
valuable  consideration,  or  by  which  the  one  should  get 
the  title,  apparently  for  himself,  but  in  reality  upon  some 
confidence  for  the  maker  of  the  deed.  And  there  can  be 
no  doubt,  allowing  even  the  whole  debt  mentioned  in  the 
deed  to  have  been  owing,  that  the  conveyance  of  proper- 
ty to  secure  it,  and  with  the  further  intentions  supposed, 
would  be  fraudulent,  for  the  want  of  bona  fides.  It 
would  be  an  attempt  by 'a  debtor,  so  far  as  the  value  of 
the  property  exceeded  the  debt,  indirectly  to  convey  it 
to  a  friend,  voluntarily  and  without  valuable  considera- 
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tion ;  or,  in  the  other  point  of  view,  it  would  be  a  con- 
veyance to  enable  the  creditor,  under  cover  of  obtaining 
payment  of  his  debt,  to  make  purchaseseitber  wholly,  or 
in  part,  upon  a  secret  trust  for  the  debtor.  Such  a  con- 
trivance, if  directly  proved,  amounts  to  express  fraud ; 
and,  if  to  be  fairly  collected  from  the  conduct  of  the 
parties,  and  the  attendant  and  subsequent  circumstances, 
the  same  consequences  must  follow.  It  is  calculated  to 
deceive  the  world  by  putting  the  title  out  of  the  debtor, 
and  vesting  it  in  the  purchaser,  pretendedly  for  the  sole 
use  of  the  latter,  so  as  to  exempt  the  property  from  exe- 
cution, while  the  debtor  is  to  enjoy,  in  some  way,  a  ben- 
efit from  the  profits,  or,  perhaps,  the  possession  of  at 
least  part  of  the  property.  It  is,  then,  to  be  considered, 
whether  the  allegations  of  the  bill  are  sustained  by  proofs 
or  rational  presumptions. 

Upon  the  point  of  the  indebtedness  of  Micajah  Alston 
to  his  brother  Spencer,  the  Court  is  obliged  to  say,  the 
defendants  have  not  given  satisfactory  evidence ;  and 
that  there  are  very  strong  grounds  of  suspicion  against 
it,  and,  especially,  as  to  its  amount,  or  any  thing  near  it. 
The  debt  to  John  H.  Alston,  for  which  Spencer  was  sure- 
ty, appears  to  have  been  nearly  as  stated  in  the  deed. 
That  is  the  only  debt,  the  origin  and  amount  of  which  are 
established  with  any  certainty.  The  others  are  stated 
to  be  due  to  Spencer  himself,  on  three  bonds,  as  follows  : 
One,  of  July  20th,  1841,  for  $284  47 ;  a  second,  of  De- 
cember 15lh,  1842,  for  $54  34  ;  and  the  third,  of  Janua- 
ry 30th,  1843,  for  $1,475  60— making,  in  all,  the  sum  of 
$1,814  41.  The  bonds  have  no  subscribing  witness,  and 
are  proved  merely  by  the  hand- waiting  of  the  obligor. 
The  deed  was  executed  on  the  day  after  the  last  bond 
was  given. 

Transactions  of  this  kind,  between  near  relations,  are 
naturally  so  much  more  the  objects  of  suspicion,  than 
those  between  strangers,  that  it  is  to  be  expected  that 
parties,  when  father  and  son,  or  brothers,  should  offer 
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something  more  than  the  naked  bond  of  the  one  to  the 
other,  as  evidence  of  the  alleged  indebtedness,  especial- 
ly when  the  bond  is  executed  recently,  and  followed  im- 
mediately by  a  deed  of  trust  for  all  the  debtor^s  property. 
A  bond  may  be  voluntary,  and  such  an  one,  though  bind- 
ing between  the  parties,  cannot  stand  before  other 
debts  arising  out  of  contracts  for  value.  Rev.  St.  c.  50, 
s.  1.  Lachnere  v.  Earl  of  CarlUU^  3  Pr.  Wms.  211. 
Jones  v,  Powell^  1  Eq.  Cas.  Abr.  84.  Indeed,  it  may  be 
fabricated  for  the  occasion  of  creating  the  encumbrance, 
as  an  obstacle  to  bmui  fide  creditors.  Therefore,  all  per- 
sons may  be  called  on  to  offer  some  probable  proof  of 
dealings,  out  of  which  a  debt  might  have  arisen  to  the 
amount  of  the  bonds  produced  or  approaching  it ;  and, 
especially,  persons  very  nearly  connected  ought  to  be 
provided  with  stronger  evidence  on  those  points.  It  is 
an  act  of  but  common  precaution,  which  every  man 
owes  to  his  own  character,  when  a  bond  is  executed  be- 
tween brothers  for  such  a  sum  as  $1,475  60,  under  such 
circumstances,  and  upon  a  settlement,  as  alleged,  for 
previous  dealings  running  through  several  years,  that  the 
parties  should  come  to  their  settlement  in  the  presence  of 
disinterested  third  persons,  capable  of  understanding  and 
proving  what,  in  fact,  were  the  subject  matters  of  the 
•settlement,  so  as  to  afford  other  creditors  the  opportunity 
of  investigating  the  correctness  both  of  the»charges  and 
the  credits  in  it  Indeed,  in  the  ordinary  course  of  busi- 
ness, no  one  lets  accounts  run  up  to  such  sums  without 
some  entry  in  a  book  or  some  statement  of  the  items  on 
paper.  It  can  hardly  be  possible,  that  all  the  items  in 
dealings  for  so  long  a  period  as  nine  years,  from  1834  to 
.  1843,  should  have  all  been  on  one  side.  Therefore,  some 
account  must  have  been  stated  between  these  parties, 
as  the  basis  for  the  bond  of  91475  00 ;  which  the  de- 
fendants ought  to  have  been  able  to  identify  by  an  in- 
different witness,  or,  at  least,  to  have  produced  and  veri- 
.  fied  by  their  own  oath.    But  there  is  no  witness  to  that 
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pointy  nor  document  of  that  kind ;  which  certainly  could 
not  fail  to  excite  surprise,  as  very  extraordinary,  if  the 
settlement  was  a  real  settlement  between  debtor  and 
.creditor,  in  which  each  stood  up  for  his  rights.     Instead 
of  that,  there  is  nothing  but  the  three  bonds ;  neither  of 
which  was  ever  seen,  or  heard  of  by  any  one  else,  as  far 
as  appears,  until  the  execution  of  the  deed.     There  is 
an  attempt,  however,  to  prove  by  witnesses,  that  there 
have  been,  in  former  times,  some  dealings  between  the 
.brothers,  on  which  Micajah  became  the  debtor  of  Spen- 
cer.   It  appears,  that  in  March,  1841,  the  latter  did  as- 
sume for  the  former,  a  debt  to  Yarborough  and  Perry  for 
$230  83.     We  are  not  informed  why  that  was  done.     It 
does  not  appear  that  the  creditors  suspected  Micajah's 
credit,  but  merely  that  Spencer  took  the  debt  on  himself. 
The   legal  inference  would  be,  perhaps,  that  he  was 
thereby  paying  a  debt  of  his  own  to  his  brother.    But 
admit  it  to  be  otherwise ;  and  that  may  account  for 
the  first  bond  of  «284  47,  of  July  20th,  1841.    If  that 
bond  included  the  payment  to  Y.  and  P.  the  debt  may 
be  assumed  to  be  that  far  just.    But  there  the  case  hangs, 
we  believe.    There  is  no  probable  proof  to  uphold  the 
other  bonds.    It  is,  indeed,  stated  that,  in   1841  or  1842, 
jVIicajah  purchased  a  horse  in  the  neighborhood  for  $175, 
and  that  he  said  his  brother  lent  him  $75  at  the  time  for 
a  payment  ip  part,  and  gave  his  bond  to  the  seller  for  the 
residue.    But  no  reason  has  been  given,  why  the  seller  of 
the  horse  has  not  been  examined  to  prove  these  facts, 
instead  of  relying  on  Micajah's  declarations  alone.    Again 
it  is  stated,  that,  between  1834  and  1839,  Micajah  lived 
in  his  brother's  family  about  four  years,  for  which  $500 
would  be  a  moderate  charge,  and  that,  in  1836  or  1837, 
he  purchased,  a   horse   from   Spencer  at   $150.    Upon 
that,  several  observations  may  be  made.    It   does  not 
appear  that  Spencer  intended  to  charge  board.     Nothing 
was  ever  said  by  cither  of  the  brothers  to  that  elTect.     If 
Spencer  intended  to  make  the  other  pay  for  board,  as  he. 
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no  doubtt  did  for  the  horse,  it  is  hardly  possible  that  he 
should  have  waited  until  January,  1843,  without  receiv- 
ing any  payment  on  account,  or  taking  a  bond  for  those 
demands,  as  he  had,  in  the  meanwhile,  done  for  the  other 
of  9284  47.  .  It  must  strike  one,  therefore,  as  highly  pro- 
bable, that  there  were  mutual  dealings,  and  those  de- 
mands— if  that  for  board  ever  existed — were  satisfied  in 
account.  But  there  is  another  objection  to  all  these  last 
items,  which  is  insuperable  under  the  circumstances.  It 
is,  that  the  defendants,  who  knew  the  fact  perfectly,  and 
were  called  on  to  state  it  on  this  point  particularly,  would, 
not  venture  to  swear  in  their  answers,  that  any  part  of 
the  sums  for  which  the  bonds  are  given,  was  for  the 
horse  sold,  or  for  board.  The  bill  charges,  that  the  debts 
or  the  greater  part  of  them,  were  not  really  owing,  and 
therefore,  that  the  principal  bond  of  81,475  60  was  de- 
vised of  express  covin ;  and  it  proceeds  further  to  inter- 
rogate the  defendant  specially,  what  debts  Micajah  owed 
Spencer,  when  and  how  contracted,  and  upon  what  con- 
siderations. Now,  although  the  defendants  had  been  in- 
cautious enough  to  act  without  a  witness  to  their  deal- 
ings, yet,  when  the  opportunity  was  thus  afforded  them 
for  offering  full  explanation,  and  making  their  answers, 
responsive  to  the  H^arges  and  interrogatories  of  the  bill, 
evidence  for  them,  one  could  not  have  expected  less  than 
that  they  would  have  gone  into  the  matter,  in  detail, 
stated  the  account  on  both  sides  particufarly,  and  ac- 
counted for  the  delay  in  taking  the  bonds.  But  instead 
of  such  a  narrative,  not  equivocal  nor  evasive,  but  full 
and  direct,  as  they  could  have  given,  and,  if  the  bonds 
were  fair,  would  probably  have  given,  the  answer  only 
states,  that  the  debts  were  due  upon  bonds,  as  described 
in  the  deed ;  that  they  were  justly  due,  and  remained  un- 
paid when  the  deed  was  executed ;  and  that  "  the  said 
bonds  were  executed  in  part  for  money  advanced  by  said 
Spencer  at  different  times,  either  as  loans  to  Micajah,  or 
to  pay  debts  for  him,  or  for  debts  for  which  the  said  Spcn- 
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cer  was  bound  as  surety  for  him/'  It  is  obvious,  that  this 
is  no  answer  to  the  points  on  which  the  discovery  was 
sought.  The  defendants  say  the  bonds  were  unpaid;  and 
no  doubt  that  is  true.  They  say  also,  that  they  were 
justly  due ;  which  may  likewise  be  true,  in  a  certain 
sense — that  is,  as  between  themselves,  although  they 
were  in  the  main  voluntary  bonds.  The  true  enquiry  is, 
whether  the  debts  were  justly  due  as  opposed  to  other 
debts,  that  were  bona  fide ;  that  is,  whether  they  were 
true  debts,  that  arose  entirely  upon  real  contracts.  And 
upon  that  essential  point,  the  answer  is,  "  that  the  bonds 
were  in  part  for  money  lent  or  advanced."  But  what 
part,  to  whom  it  was  paid,  or  when,  is  not  disclosed ;  and 
for  the  other  parts  of  the  debts,  besides  the  money,  the 
answer  assigns  no  cause  but  the  bonds  themselves.  Five 
shillings  lent  or  paid  by  Spencer,  would  satisfy  the  answer 
and  save  the  defendants  from  the  penalties  of  a  false 
statement,  touching  the  considerations  of  these  b^nds. 
There  is  no  suggestion  that  the  price  of  board  or  of  a 
horse  was  included  in  them-  The  defendants  would  not 
make  that  statement,  and  therefore  they  cannot  ask  the 
Court  to  give  them  the  benefit  of  remote  probabilities, 
founded  on  the  testimony  of  witnesses  with  imperfect  in- 
formation on  the  subject,  when  they,  tjl^mselves,  in  whose 
knowledge  the  whole  matter  is,  refuse,  though  demanded, 
to  give  any  answer  whatever.  They  do  not  even  attempt 
to  explain,  wny  the  bond  for  the  small  small  sum  of  $54  84 
was  taken  so  recently  as  December  15th,  1842,  if,  at  that 
time,  the  pretended  debtor  owed  the  other  large  debt  of 
$1,475  60,  for  which  he  gave  a  bond  January  30th,  1843 ; 
nor  is  it  intimated,  that  this  large  debt  arose  upon  any 
intermediate  transaction. 

The  truth  is,  then,  that  there  is  not  evidence,  upon  which 
a  rational  reliance  can  be  placed,  to  sustain  the  debts  of 
$54  84,  and  $1,475  60.  The  bonds  themselves,  being  exe- 
cuted to  a  brother  by  an  embarrassed  man  on  the  eve  of  in- 
solvency, as  alleged  by  the  parties,  and  with  a  view  to  found 
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on  them  an  immediate  conveyance  of  ail  his  property,  ar^ 
entirely  insuflicient  to  establish  the  bona  fides  of  the  debt, 
and  require  the  aid  of  extrinsic  proof  of  the  probable 
justice  of  it,  which  does  not  exist  in  this  case. 

The  opinion  of  the  Court  on  the  foregoing  point  is  sul*- 
ficient  to  dispose  of  the  cause.  But  we  think  it  our  duty 
to  the  cause  of  fair  dealing  and  the  justice  due  to  credi- 
tors to  say,  that  our  opinion  is  equally  strong  against  the 
defendants  upon  the  other  parts  of  the  case.  There  are 
seldom  collected  more  circumstances,  than  are  here  pre- 
sented, of  grave  suspicion,  that  the  deed  and  sale  under 
it  were  not  boTia  fide,  with  the  intent  to  pay  a  debt,  but, 
under  color  thereof,  to  provide  for  the  grantor  through 
favor  of  the  preferred  creditor ;  or,  at  all  events,  to  defeat 
another  creditor,  as  one  of  the  primarj'  motives  for  making 
the  deed.  The  debtor  and  creditor  are  brothers ;  the  trus- 
tee is  a  brother  in  law;  the  deed  conveys  every  thing  the 
grantor  had  on  earth,  down  to  his  wife's  bed  and  his 
child's  cradle,  and  the  most  trifling  articles,  as  old  trunks  9 
with  a  provision  for  an  early  sale,  before  the  present 
plaintiff  could  recover  his  judgment ;  an  actual  sale  in 
little  more  than  two  months,  at  which  every  thing  was, 
without  complaint  on  the  part  of  the  debtor,  bought  by 
the  secured  creditor  at  grossly  inadequate  prices  ;  and, 
with  the  exception  of  one  negro  woman,  the  former  owner 
retained  possession  of  all  the  property  for  about  eight 
months  after  the  sale,  when  the  plaintiff  was  getting  into 
a  situation  to  seize  it ;  and  then  some  of  it  was  sold  to 
third  persons  and  the  residue  partly  spent  by  Spencer 
Alston  and  partly  carried  by  Micajah  out  of  the  State. 
These  facts,  which  are  unquestionable,  raise  a  conclusive 
presumption  in  a  mind,  at  all  familiar  with  real  fair  deal- 
ings among  mankind,  that  the  conveyance  was  made  for 
the  purpose  of  turning  over  the  debtor's  property  without 
an  adequate  consideration  to  his  brother,  thereby  to  defeat 
other  creditors,  and,  probably  upon  a  secret  confidence 
for  himself,  to  some  extent  at  least.     The  subsequent  pos- 
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session  and  enjoyment  of  the  property  by  the  debtor  serves 
strongly  to  establish  those  intents.  It  is  not  now  held  to 
be  conelusive  of  the  fraud,  as  a  matter  of  law  it  is  true* 
Nevertheless,  it  is  a  very  cogent  sign  of  bad  faith  in  every 
case,  and  in  the  present  case  is  in  the  highest  degree  evi- 
dence of  it.  A  person  may  naturally  enough  convey  pro* 
perty  to  secure  a  particular  creditor,  from  whom  he  wishes 
forbearance,  in  the  hope  of  paying  the  debt  without  a 
sale.  So  a  person,  who  is  insolvent,  may  probably  assign 
his  property  with  a  view  to  an  immediate  sale,  where  a 
number  of  creditors  are  provided  for,  whose  interest  it 
will  be  to  compete  in  bidding,  so  that  the  effects  shall 
bring  their  value  and  exonerate  the  debtor  as  far  as  pos- 
sible. But  here  is  a  case,  which  shews  views  of  the  par- 
ties  of  quite  a  contrary  nature  from  either  oSthe  foregoing^ 
There  was  but  a  single  person  provided  for,  and  that  by 
means  of  a  deed  authorizing  a  sale  at  a  very  short  day. 
Why  was  that  ?  If  the  object  was  really  to  pay  the  debt,  and 
nothing  more,  why  did  not  the  parties  at  once  agree  upon  a 
sale,  at  a  fair  price,  of  enough  for  that  purpose  ?  The  reason 
for  an  assignment  of  the  whole  property,  instead  of  a  sale  of 
part,  upon  those  terms,  is  but  too  easily  given.  If  there  had 
been  a  sale  at  fair  prices,  there  would  have  been  a  residue 
of  the  property  left  in  the  debtor,  and  exposed  to  execu- 
tion. If  it  had  been  at  grossly  inadequate  prices  between 
brothers,  it  would  have  been  easily  questioned,  and  could 
not  stand  the  trial,  especially  where  the  pretended  debtor 
retained  the  enjoyment  after  the  alleged  sale.  But  sale* 
to  the  highest  bidder  have  an  appearance  of  fairness  as 
to  price,  which  renders  it  more  difficult  to  ferret  out  u 
fraud  in  them ;  although  it  is  obvious  that  a  preferred 
creditor  has  a  great  advantage  over  other  bidders,  by  not 
being  obliged  to  advance  money  at  the  time,  and  if  he 
can  collude  with  the  trustee,  by  fixing  the  time  and  place 
of  sale  ;  and  the  retaining  of  possession  for  a  period  Ls 
not  so  conclusive  of  a  secret  trust.  The  sale  under  a 
deed  of  trust  may  thus  really  be  devised,  as  a  better 
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cover  and  mode  of  efiecting  a  conveyance  to  the  creditor 
at  an  under  value,  or  in  secret  trust  for  the  debtor.  Such 
a  motive  for  tLis  deed,  as  it  appears  to  the  Court,  must 
be  inferred  from  the  circumstances  under  which  it  was 
executed,  its  provisions  in  favoi*  of  a  single  person,  and 
for  so  speedy  a  sale,  the  mode  of  conducting  the  sale,  and 
the  continued  enjoyment  by  the  debtor  afterwards,  Spen- 
cer Alston  bought  every  thing ;  and,  according  to  the  evi- 
dence, at  about  half  price,  or  less*  That  is  beyond  con- 
tradiction ;  for,  within  that  year,  he  sold  four  negroes  for 
$1,237  50,  for  which  he  gave  9620  ;  and  one  of  them  he 
sold  on  the  spot  for  $337  50,  for  which  he  gave  8150. 
Now,  this  is  said,  in  the  answer,  to  have  been  a  fair  sale ; 
and  it  is  called  so,  because  it  was  a  public  sale,  and  nei- 
ther of  the  parties  persuaded  persons  not  to  bid.  The 
witnesses,  for  the  same  reasons,  say,  that  as  far  as  they 
are  judges  of  such  matters,  it  was  fair.  But  they  must 
estimate  the  morals  involved  in  such  cases,  very  loosely, 
if  they  hold  this  transaction  fair.  It  is  true,  that  sales 
by  execution  must  be  made  before  the  return  of  the  writ, 
without  regard  to  price,  because  the  mandate  of  the  writ 
is  peremptory.  But  the  obligations  of  a  trustee  are  not 
precisely  like  those,  of  a  Sheriff.  He  is  selected  by  the 
parties,  and  is  charged  with  the  interests  of  both,  and 
ought  not  to  sell  at  an  enormous  sacrifice,  as  in  this 
case — at  all  events,  he  ought  not,  uhless  under  very  spe- 
cial circumstances.  Now,  suppose  the  present  plaintiff 
and  the  other  creditors  of  Micajah  Alston  had  been  se- 
cured in  this  deed,  instead  of  Spencer  Alston ;  would 
Micajah  have  stood  by,  a  silent  and  heedless  spectator  of 
a  sale,  at  which  the  creditor  was  buying,  without  com- 
petition, at  his  own  half  prices,  all  the  property  he  meant 
to  take  and  keep  ?  Would  he  not  certainly  have  urged 
the  trustee  to  acyourn  the  sale  to  some  time  and  place 
where  bidders  might  be  had  ?  And  would  not  the  trustee — 
an  impartial  and  fair  man,  not  to  speak  of  hia  being  a 
brother-in-law — as  certainly  have  done  so  ?    Then,  why 
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was  not  this  sale  stopped  ?  The  answer  is  plain :  the 
sale  was  going  on  precisely  as  the  debtors  the  creditor, 
and  the  trustee — all  three  near  relations — ^wished,  and 
from  the  beginning  intended  it  should.  So  far  from 
complaining  of  the  ruin  brought  6n  him,  Micajah  Alston 
said  to  one  of  his  other  creditors,  who  is  the  only  one  ex- 
amined to  the  point,  that,  notwithstanding  the  sale  then 
proceeding,  he  would  pay  his  debt,  and  accordingly  he 
still  kept  the  property,  and  thus  had  the  means  of  paying 
him,  if  he  would.  Micajah  Alston  was  unquestionably 
willing  that  his  brother  should  purchase  at  the  prices  he 
did,  and  that,  the  spectators  felt  and  acquiesced  in,  rather 
than  offend  neighbors.  It  is  impossible  that  Micajah 
Alston  could  have  been  willing  to  such  a  sale,  if  it  had 
not  been  to  his  brother,  and  if  he  had  not  expected  a  ben- 
efit from  it,  and  to  defeat  the  present  plaintiff.  The  wit- 
nesses may,  perhaps,  have  meant,  when  they  called  it  a 
fair  sale,  that  it  was  so  in  respect  of  Micajah  Alston,  as 
he  assented  to  it.  But  as  respects  that  person's  creditors^ 
it  was  not  a  fair  sale,  but  a  most  unfair  one — devised  and 
conducted  with  the  view  of  disposing  of  his  property,  hot 
at  a  fair  price  in  satisfaction  of  a  just  debt,  but,  under 
cover  of  a  sale  for  that  purpose,  to  get  the  property,  or 
much'of  it,  into  the  hands  of  his  brother  for  his  own  use. 
It  is  true,  these  defendants  deny,  that  there  was  any 
agreement  or  understanding  between  them,  that  Spencer 
should  purchase  in  trust  for  Micajah,  or  that  he  is  bound 
or  under  promise  to  render  him  assistance  ;  and  they  say 
that  such  assistance  is  altogether  voluntary.  No  doubt 
that  is  in  form,  at  least,  true  ;  for  there  never  is,  upon 
such  occasions,  a  plain  and  express  declaration  of  trust, 
which,  indeed,  would  defeat  the  objects  in  view  by  placing 
in  the  debtor  an  admitted  interest,  that  would  plainly  be 
subject  to  his  debts.  Therefore,  the  purpose  always  is, 
that  the  purchaser  shall  appear  to  be  the  exclusive  own- 
er, and  that  the  rights  of  the  grantor  shall  rest  in  rtiere 
personal  confidence  between  the  parties,  and  dependent 
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upon  the  pleasure  of  the  grantor.  It  is  that  very  cir- 
cumstance that  constitutes  the  fraud,  where  it  is  collect* 
ed  that  the  deed  was  made,  because  the  grantor  thereby 
expected  a  profit  or  benefit  to  himself  from  such  pleasure 
and  favor  of  the  grantee ;  while  his  creditors  cannot 
reach  that  interest  in  any  way.  And  the  facts  attending 
the  ssile,  and  the  subsequent  enjoyment  of  the  property  by 
the  grantor,  naturally  reflect  back  on  the  previous  parts 
of  the  transaction,  and  open  to  view  the  motives  for 
making  the  deed. 

The  deed  must,  for  these  reasons,  be  declared  fraudu- 
lent and  void,  as  against  the  plaintiff.  As  parts  of  the 
property  have  been  sold  by  the  defendant,  Spencer,  for 
more  than  sufHcient  to  pay  the  plaintiff's  debt,  and  the 
residue  removed  beyond  the  process  of  the  law,  and  Mi- 
cajah  Alston  is  insolvent,  except  in  respect  of  this  pro- 
perty, and  has  removed  from  the  State,  the  plaintiff  is 
entitled  to  a  decree  against  the  defendant,  Spencer,  di- 
rectly, for  payment  of  the  principal,  interest  and  costs  of 
his  judgment  at  law ;  which  may  be  ascertained  by  an 
enquiry.  We  suppose  this  will  be  sufficient,  as  there  is 
no  suggestion  to  the  contrary.  But,  if  the  money  should 
not  be  raised  from  him,  liberty  is  reserved  to  the  plaintiff 
to  move  for  further  directions  in  respect  to  the  liability  of 
the  defendant,  Allen.     The  defendants  must  pay  the  costs. 

Per  Curiam.  Decree  accordingly. 


JORDAN  Cdl^NCILL  cf.  A.  Y.  WALTON  &,  AL. 

Wkere  Umio  are  two  defeBdaoU  ui  a  bill  of  iojanctioa,  and  one  of  them  aa« 
swers  that  he  is  i^oraat  of  the  facts  charged,  the  Court  will  not  hear  a 
notioQ  to  dissolve  the  iojaactioii,  aatil  the  auswer  ef  the  other  defondant 
is  put  is. 

Appeal  from  an  interlocutory  order  of  the  Court  of 
Equity  of  Ashe  County,  at  the  Fall  Term«  1845,  his  Honor 
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Judge  Bailry  presiding,  which  order  directed  the  injunc- 
tion to  be  continued,  refusing  a  motion  to  dissolve  it. 
The  following  case  was  presented  by  the  pleadings : 
The  plaintiff  charges,  that,  in  February  1839,  he  and 
one  David  E.  Bowers,  his  partner,  became  indebted  to  the 
mercantile  firm  of  A.  Y.  Walton  and  J.  W.  Y.  Walton, 
of  Charleston,  South  Carolina,  which  was  conducted  in 
the  name  of  J.  W.  Y.  Walton,  and  gave  the  note  of  the 
firm  for  the  amount,  to-wit,  $344  65.  At  the  time  of  giv- 
ing this  note,  the  plaintiff  transferred,  by  endorsement,  to 
the  two  Waltons,  a  note  which  he  held  on  one  John  Clark 
for  two  hundred  dollars,  to  be  applied,  when  collected,  in 
part  discharge  of  his  note ;  the  said  Clark  being  a  citizen 
of  Charleston.  In  the  year  1842,  he  was  again  in  Cltarles- 
ton,  and  the  firm  of  Walton  and  Walton  having  been  dis- 
solved, he  was  called  on  by  their  clerk  to  give  a  new  note, 
which  he  at  first  'declined  doing,  unless  he  received  a 
credit  for  the  Clark  note,  which  the  agent  of  the  Waltons 
declined  giving,  as  he  knew  "nothing  about  it ;  and  the 
plaintiff  at  his  earnest  solicitation  and  repeated  assurance, 
that  he  would  see  his  principals  and  enter  the  credit,  gave 
his  note  for  the  full  amount,  having  full  and  entire  confi- 
dence in  the  integrity  of  J.  W.  Y.  Walton,  with  whom  he 
had  been  doing  business  many  years.'  The  principals 
were  both  absent  from  the  city  at  that  time,  and  John 
Clark  assured  the  agent,  that  he  had  paid  his  note  to  the 
principals  at  maturity.  In  1843,  being  in  Charleston,  he 
endeavored  to  have  the  matter  arranged,  but  J.  W.  Y. 
Walton  being  dead,  and  A.  Y.  Walton  too  unwell  to  do 
business,  he  failed  in  doing  so.  Thoi^as  Walton,  the  de* 
fendant,  is  the  administrator  of  J.  W.  Y.  Walton,  and, 
having  obtained  possession  of  the  note,  brought  suit 
against  him  and  obtained  judgment  for  the  full  amount, 
principal  and  interest.  In  March,  1844,  previous  to  the 
said  judgment  being  obtained,  A.  Y.  Walton,  at  his  in- 
stance, wrote  to  the  defendant,  Thomas  Walton,  to  suspend 
the  collection  of  the  $200,  as  there  was  an  entry,  on  the 
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books  of  the  firm,  of  the  transfer  of  Clark's  note  to  them. 
At  the  time  the  judgment  was  obtained,  as  he  was  in- 
formed by  his  counsel,  the  letter  of  A.  Y.  Walton  was 
mislaid,  and  not  being  able  to  ascertain  the  exact  amount 
of  the  credit,  it  was  agreed  by  his  counsel,  that  the  judg- 
ment should  be  taken  for  the  full  amount,  upon  the  prom- 
ise of  Thomas  Walton,  that,  when  the  letter  was  found, 
the  credit  should  be  entered ;  afterwards,  when  the  letter 
was  found,  the  defendant,  Thomas  Walton,  refused  to  per- 
mit the  credit  to  be  entered,  unless  the  plaintiff  would 
produce  a  receipt  from  A.  Y.  Walton.  The  judgment  has 
all  been  paid  but  the  amount  of  the  Clark  note.  The 
plaintiff  prayed  and  obtained  an  injunction  for  that 
amount 

The  defendant,  A.  Y.  Walton,  did  not  answer.  The 
defendant,  Thomas  Walton,  while  he  does  not  admit  that 
\,  Y.  Walton  was  a  partner  with  J.  W.  Y.  Walton,  does 
not  deny  it,  but  does  admit  that  most  of  the  capit&l  was 
'  advanced  by  A.  Y.  Walton,  and,  that  when  the  establish- 
ment w^as  dissolved,  it  was  agreed  between  the  partners, 
that  A.  Y.  Walton  should  take  all  the  debts  due  the  firm, 
&c.,  and  pay  to  J.  W.  Y.  Walton  a  certain  amount  of 
money  for  his  interest  in,  and  services  in  conducting,  the 
business.  He  admits  the  death  of  J.  W.  Y.  Walton,  and 
that  he  is  his  administrator ;  the  bringing  of  the  action 
and  the  obtaining  of  the  judgment.  He  admits,  that, 
while  the  suit  was  pending,  the  letter  of  A.  Y.  Walton 
was  shown  to  him  by  the  defendant's  counsel,  who  re- 
quired that  a  credit  should  be  entered  for  the  Clark  note, 
which  he  refused,  upon  the  ground  that  he  wets  not  so  in- 
structed by  the  letter  of  A.  Y.  Walton.  He  denies  all 
knowledge  of  the  Clark  note,  or  that  he  agreed,  when 
judgment  was  obtained,  to  allow  the  credit  when  the 
letter  was  found,  but  that  he  did  agree,  if  an  absolute 
receipt  could  be  procured  or  produced  from  the  said  A. 
Y.  Walton,  that  it  should  be  allowed.  Denies  any  such 
receipt  lias  been  produced,  and  admits  the  payment  by 
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the  plaintiff  of  ail  the  jadgment,  except  the  amount  of 
the  Clark  note. 

Upon  the  coming  in  of  the  Answer,  a  motion  to  dissolve 
the  injunction  was  refused ;  from  which  decree  the  de- 
fendant appealed. 

.   Dodge,  for  the  plaintiff. 
Avery  and  Boyden,  for  the  defendant. 

Nash,  J.  This  case  is  now  before  this  Court  on  the 
motion  to  dissolve  the  injunction.  The  equity  of  the 
plaintiff  is  so  manifest  from  the  defendant's  answer,  that 
we  do  not  hesitate  to  refuse  the  motion.  The  bill  charges, 
that  A.  Y.  Walton  and  J.  W.  Y.  Walton  were  partners. 
This  averment  is  not  denied  by  the  defendant,  but  he  an- 
swers it  by  saying,  that  "  A.  Y.  Walton  was  not  known 
or  recognized  as  a  partner."  We  consider  the  answer  in 
this  particular,  as  evasive  and  disingenuous.  Again,  he 
admits,  that  most  of  the  capital  was  advanced  by  A.  Y. 
Walton,  upon  some  arrangements  between  them,  the 
exact  nature  and  terms  whereof,  he  does  not  know ;  and, 
further,  when  the  establishment  was  broken  up,  that  the 
amount  of  the  sale  of  stock,  &c.,  the  debts  due  the  said 
concern,  and  all  the  effects  appertaining  thereto,  should 
be  taken  and  belong  to  A.  Y.  Walton.  It  is  impossible 
not  to  see  from  the  answer,  that  the  two  Waltons  were 
partners.  By  the  law,  A.  Y.  Walton,  as  surviving  part- 
ner, was  entitled  to  the  note  of  the  plaintiff,  and  he  was 
entitled  to  it  also,  by  the  agreement,  as  set  forth  in  the 
answer.  As,  however,  it  was  made  payable  to  J.  W.  Y, 
Walton  singly,  the  action  was  well  brought  in  the  name 
of  his  administrator  ;  but  in  collecting  it,  the  defendant, 
Thomas  Walton,  was  the  agent  of  A.  Y.  Walton,  who 
had  a  right  to  control  and  direct  him  in  so  doing.  He  is 
informed  by  A.  Y.  \Valtou,  by  letter,  before  the  judgment 
is  obtained,  that  upon  looking  over  our  ledger,  there  is  a 
memorandum  of  the  payment  of  the  Clark  note,  and  di- 
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reeling  him  to  stay  collecting  the  amount  of  the  two 
hundred  dollars.  This  direction  from  his  principal,  if  not 
at  law,  at  least  so  considered  in  this  Court,  he  refuses  to 
obey,  upon  the  flimsy  pretext  that  it  is  not  an  absolute 
receipt.  We  consider  the  answer  as  confirming  the 
plaintiff's  equity.  And  the  defendant,  T.  Walton,  had 
no  right  to  ask  the  Court  to  dissolve  the  injunction  upon 
his  answer  alone,  as  he  professes  to  know  nothing  about 
the  matter.  The  other  defendant  does  not  answer,  and 
the  matters  upon  which  the  plaintiff's  equity  rests,  are 
within  his  knowledge,  and,  before  the  dissolution  of  the 
injunction,  the  plaintiff  has  a  right  to  his  answer,  and 
the  production  of  the  books,  in  which  the  entrj'  of  the 
receipt  of  the  Clark  note  was  made. 

The  interlocutory  decree  of  the  Court  below  is  affirm- 
ed, and  the  defendant,  Thomas  Walton,  must  pay  the 
costs  of  this  Court. 

Per  Curiam.  Decree  accordingly. 


RICHMOND  NAIL  vs.  THOMAS  S.  MARTIN. 

TboQgh  it  IS  the  utaal  course,  in  a  suit  brought  by  a  cestui  que  trust  agaijiat 
hia  trustee,  for  an  account  of  the  trust  fund,  to  order  a  reference,  yet  such 
reference  will  not  be  ordered,  when  objected  to  by  the  trustee,  where  it 
appears  aatasfactorily  on  the  hearing,  that  there  is  nothing  due  from  the 
tmitee. 

Pleadings  ought  ta  be  phiinly  written^  and  the  words  speh  in  full  and  without 
contractions,  especially  papers  that  are  sworn  to.  If  papers  of  a  different 
description  are  sent  to  this  Court,  the  Court  will  put  the  parties  to  the  ex- 
pense of  making  fair  copies,  and  perhaps  order  the  originals  to  be  taken  off 
the  filoi  or  dismiM  the  suit. 

Cause  removed  from  the  Court  of  Equity  of  Davie 
County,  at  the  Fall  Term,  1845. 

The  plaintiff  was  indebted  to  Christian  Sheek  in  the 
sum  of  $2000,  for  which  Thomas  Foster  was  surety ; 
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likewise  to  several  other  persons  in  considerable  sums, 
for  which  Foster  and  James  F.  Martin  were  his  sureties, 
or  one  of  them  was  ;  and  to  Foster  himself  in  the  sum 
of  8500,  and  to  Martin  in  the  sum  of  8250,  and  to  other 
persons.  Being  so  indebted,  he  executed  on  the  4th  day 
of  May,  1840,  to  the  defendant,  Thomas  S.  Martin,  an 
assignment  of  all  his  property,  in  trust  to  secure,  and,  by 
a  sale,  to  pay,  the  debts  above  mentioned.  Among  the 
estates  conveyed  was  Nail's  ^  interest  in  a  lot  and  steam 
saw-mill  in  Mocksville,"  which  was  subject  to  an  encum- 
brance for  the  debt  to  Christian  Sheek.  Thomas  Foster 
was  at  that  time  Sheriff  of  Davie  County,  in  which  the 
parties  lived. 

The  bill  was  filed  in  April,  1842,  by  Nail  alone,  against 
Martin,  the  trustee ;  and,  as  far  as  it  is  legible  and  in- 
telligible, it  purports  to  state,  that,  at  the  time  of  exe- 
cuting the  deed,  there  were  a  considerable  number  of 
judgments  and  executions  against  Nail,  in  the  hands  of 
certain  constables,  and  also  of  Foster,  the  Sheriff,  which 
had  a  lien  on  the  property,  preferable  to  the  deed ;  that 
some  of  those  executions  were  for  some  of  the  debts 
mentioned  in  the  deed ;  and  that,  by  sales  thereon  by  the 
constables  and  the  Sheriff,  the  whole  of  the  property  con- 
veyed was  disposed  of,  (except  the  lot  and  steam  saw- 
mill,) and  thereout  the  whole  of  the  executions  satisfied, 
and  that  a  surplus  of  the  proceeds  of  those  sales  remain^ 
ed  in  the  hands  of  Foster,  as  Sheriff,  amounting  to  8218. 
The  bill  further  states,  that  on  the  24th  of  August,  1840, 
the  plaintiff,  with  the  consent  of  the  defendant,  sold  to 
John  Sheek  his  interest  in  the  lot  and  saw-mill,  for  the 
sum  of  838*4  33,  over  and  above  the  encmnbrance  of  C. 
Sheek ;  and  that,  for  that  sum,  John  Sheek  then  made 
his  note  to  the  plaintiff,  and  he  delivered  it  to  the  de- 
fendant, who  accepted  it  as  a  part  of  the  trust  fund,  in- 
stead of  the  lot  and  saw-mill ;  that  the  defendant  al- 
lowed Foster  to  use  the  note,  in  a  settlement  between 
him  and  John  Sheek,  of  their  own  accounts,  upon  an 
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agreement  by  Poster  with  the  defendant,  who  was  then 
a  clerk  in  a  store  of  Foster,  and  his  agent,  that  he,  Mar- 
tin, might  take  that  amount  and  the  other  sum  of  $218, 
held  by  Foster,  out  of  the  store  or  any  funds  of  Foster's 
in  his  hands ;  and  that  he  accordingly  did  reimburse  him- 
self, or  that,  if  he  did  not,  he  was  guilty  of  gross  negli- 
gence in  not  doing  so.  The  bill  further  states,  that,  al- 
though the  debts,  that  were  in  judgment  and  execution, 
were  all  satisfied,  yet  several  others  remain  unsatisfied ; 
and  that,  after  applying  thereto  the  effects  in  the  defen- 
dant's hands  as  aforesaid,  or  that  ought  to  be  in  his  hands, 
ther#willbe  a  surplus  resulting  to  the  plaintiff.  The 
prayer  is,  that  the  defendant  may  come  to  an  account  of 
the  sums  due  upon  the  debts  mentioned  in  the  deed,  of  the 
funds  in  his  hands  or  that  ought  to  be,  and  that  they  may 
be  applied,  in  the  first  instance,  to  the  balance  due  on  the 
debts,  and  the  residue  be  decreed  to  the  plaintiff. 

The  answer  states,  that  the  deed  of  trust  was  arranged 
between  the  plaintiff  arid  Thomas  Foster,  who  was  chiefly 
interested  in  it,  as  the  principal  creditor  and  surety  of  the 
plaintiff;  and  that  the  defendant  was  not  privy  to  it,  until 
it  had  been  prepared  and  he  requested  to  execute  it,  as  a 
formal  trustee,  upon  the  promise  of  Foster  and  the  plain- 
tiff, that  it  should  give  him  no  trouble.  It  states  that,  in 
point  of  fact,  no  part  of  the  property  was  ever  in  the  de- 
fendant's possession  or  power ;  for  that,  when  the  deed 
was  executed,  all  the  property  was  subject  to  executions, 
under  which  it  was  sold  and  exhausted,  except  the  saw- 
mill and  lot,  and  that  the  defendant  knew  of  no  surplus, 
of  the  proceeds  of  those  sales,  being  in  Foster's  hands 
after  satisfying  the  executions. 

With  respect  to  the  sale  of  the  lot  and  saw-niill,  the 
answer  states,  that  the  plaintiff  and  Foster  informed 
the  defendant,  that  they  could  make  an  advantageous  pri- 
vate sale  of  it  to  John  Sheek,  which  would  extinguish  C. 
Shock's  large  debt,  for  which  Poster  was  bound,  and  they 
requested  the  defendant  to  come  into  the  arragement ; 

50 
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and  that  he  replied  that  he  had  no  objection,  if  all  the 
parties,  who  were  interested,  desired  it ;  that  thereupon 
the  plaintiff  and  Foster  made  the  sale,  as  they  informed 
him,  to  their  satisfaction,  and  the  defendant  had  nothing 
to  do  with  it,  and  supposed  the  price  paid  and  applied 
properly  by  those  parties,  and  never  suspected  to  the  con- 
trary, or  heard  of  the  note  of  John  Sheek  for  0384  33, 
until  after  November  1840  ;  that  in  November  1840,  Pos- 
ter executed  to  the  defendant  an  assignment  of  his  stores 
and  other  property,  in  trust  to  pay  specified  debts,  far  be- 
yond the  value  of  the  effects ;  and  that,  sometime  after- 
wards,  the  plaintiff  and  Foster  brought  to  him  Sheek's 
note  for  $384  33,  cancelled,  and  informed  him,  that  it  had 
been  given  for  the  saw-mill,  and  that  the  money  on  it,  had 
been,  by  the  consent  of  the  plaintiff,  paid  to  Foster,  and 
that  Foster  (who  had  become  insolvent)  wished,  if  he 
could,  to  secure  it,  or  as  much  of  it  as  exceeded  the  debts 
to  Foster,  for  the  benefit  of  the  plaintiff's  trust  fund ;  and 
to  that  end  Foster  then  agreed  to  place  in  the  defendant's 
hands,  notes  and  accounts,  not  included  in  his  previous 
assignments,  to  cover  the  amount  that  might  be  due  from 
him  in  respect  of  Sheek's  note.  The  answer  states,  that 
the  defendant  was  desirous  of  securing  in  that  way,  debts 
which  Foster  owed  to  him,  and  also  this  trust  fund,  which 
the  plaintiff  had  improperly  allowed  Foster  to  misapply ; 
and  that  he  endeavor'ed  to  obtain  from  Foster  an  assign- 
ment of  debts  for  those  purposes,  according  to  his  promi- 
ses ;  that  Foster  did  deliver  to  him  some  notes  and  ac- 
counts for  his  own  debts,  which  nearly  all  proved  worth- 
less ;  and  also  other  notes  and  accounts  on  account  of  the 
debt  he  might  be  found  to  owe  by  reason  of  Sheek's  note ; 
that  the  defendant  immediately  brought  suits  thereupon, 
And  that  upon  the  trials,  judgments  were  rendered  in 
nearly  every  case,  against  the  plaintiff,  upon  proof  or 
Foster's  acknowledgement  of  payment;  so  that  not  enough 
was  recovered  on  them  to  pay  the  aggregate  of  the  costs 
on  them.    The  answer  finally  insists,  that  the  defendant 
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is  not  answerable  to  the  plaintiflT  in  respect  to  Sheek's 
note,  as  the  transaction  was  that  of  the  plaintiff  himself 
and  not  of  the  defendant ;  and  that  if  he  would  be  liable 
under  any  circumstances,  he  is  not  under  those  existing, 
because  he  has  never  received  any  effects  under  the  deed, 
and,  also,  because  there  are  balances  due  to  the  creditors 
provided  for  in  the  deed,  besides  Foster,  to  a  larger  amount 
than  the  bill  claims  as  the  surplus  due  from  Foster  on 
both  parts  of  the  case. 

The  answer  then  offers,  that,  if  the  plaintiff  thinks  it 
worth  his  while  and  will  indemniiy  the  defendant  against 
the  costs,  he  may  prosecute  a  suit  against  Foster  or  any 
other  persons  he  may  elect,  in  respect  of  any  of  these' 
claims,  and  submits,  that,  as  he  has  no  funds  and  Foster 
and  the  plaintiff  are  both  insolvent,  he  is  not  bound  to 
bring  any  such  suits  without  an  indemnity. 

The  plaintiff  examined  several  witnesses.  One  is 
John  Sheek,  who  says,  that  when  he  purchased  the  saw- 
mill, he  gave  his  note  to  the  present  plaintiff,  who  deliv- 
ered it  to  Foster,  upon  an  agreement  between  them,  that 
Foster  should  account  for  it  upon  the  settlement  of  Nail's 
trust.  The  witness  says  he  afterwards  paid  Foster  the 
note,  and  heard  Foster  tell  Martin,  that  he,  Foster,  was 
to  account  for  the  note  upon  the  trust. 

James  S.  Martin  states,  that  he  heard  the  plaintiff  sev- 
eral times  state  to  Foster,  that  he  had  more  money  in  his 
hands,  than  he  had  claims  to  cover,  and  request  a  settle- 
ment;  that  Foster  became  utterly  insolvent  in  the  sunmier 
of  1840,  and  executed  an  assignment  before  November 
Court  in  that  year,  which,  however,  will  not  yield  the 
creditors  a  dividend  of  more  than  fifteen  cents  in  the 
dollar,  and  that  the  defendant  could  not  have  recovered 
any  thing  from  him,  by  a  suit  brought  after  May,  1840  ; 
that,  after  Foster  made  his  assignment,  the  plaintiff  and 
Foster  came  to  a  settlement,  on  which,  with  the  assist- 
ance of  the  witness,  they  found  the  balance  due  from 
Foster  to  the  trust  fund  to  be  9216 ;  and  that  there  is 
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still  due  upon  the  debt  to  the  witness,  and  on  those  for 
which  he  is  surety,  providecf  for  in  the  deed,  about  the 
sum  of  8800. 

A  witness  proves,  that  the  defendant  held  a  bond  given 
by  the  witness  to  Foster  for  $170,  which  the  defendant 
told  him  Foster  had  transferred  to  him,  in  part  of  a  debt 
which  Foster  owed  the  defendant  for  wages  on  his  own 
account. 

Another  witness,  who  is  a  constable,  proves  that  the 
defendant  placed  in  his  hands  a  number  of  notes,  paya* 
ble  to  Foster,  with  directions  to  warrant  on  them,  in  tho 
.  name  of  Foster,  to  the  use  of  Martin,  as  trustee  for  Nail ; 
that  he  did  so,  but  failed  in  nearly  every  one  by  proof  of 
settlements,  and  that  he  did  not  collect  on  all  enough  to 
pay  the  costs  of  the  warrants  dismissed  at  the  plaintifTd 
costs. 

Craigf  for  the  plaintiff. 
Boydejiy  for  the  defendant. 

UuFPiN,  C.  J.  The  trust  between  the  parties,  created 
by  the  deed,  being  admitted,  it  would,  generally,  be  a 
matter  of  course  to  refer  the  accounts  to  *the  Master. 
But  the  defendant  objects  to  the  unnecessary  expense 
and  trouble  of  their  reference  in  this  case,  because  it  ap- 
pears clearly  upon  the  pleadings,  and  the  plaintiff's  own 
proofs  on  file,  that  the  account  cannot  result  in  favor  of 
the  plaintiff;  for  the  defendant  has  not,  and  never  had, 
any  trust  fund,  and,  if  he  had  the  amount  charged  by  the 
bill,  he  would  not  be  accountable  to  the  plaintiff  upon 
this  bill.  And  the  Court  is  of  opinion,  on  those  points, 
with  the  defendant. 

Th^  creditors  secured  by  the  deed  are  not  parties  to 
the  cause,  but  the  bill  is  brought  by  the  debtor  alone,  and 
prays  for  the  payment  to  himself  of  an  alleged  surplus, 
remaining  after  the  payment  of  all  the  debts.  Now,  he 
has  himself  proved  that  there  is  no  such  surplus ;  for  his 
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witness  states,  that,  to  that  witness  alone,  8800  remains 
due,  and  both  of  the  sums  claimed  in  the  bill  amount 
only  to  t602  33.  It  may  be  admitted,  that,  even  in  those 
sums  the  plaintiff  has  an  interest,  as,  by  the  application 
of  them  to  the  debts,  he  would  be  personally  exonerated 
to  that  amount ;  and  he  has  a  right  to  call  on  the  trustee 
and  the  creditors  to  make  the  application :  and,  there- 
fore, that  the  bill  ought  not  to  be  dismissed,  but  allowed 
to  stand  over  in  order  to  make  the  creditors  parties.  But 
even  that  would  not  sustain  the  bill,  for  the  plaintiff  can 
only  insist  on  being  exonerated  from  the  debts,  as  be- 
tween him  and  the  defendant,  as  far  as  the  defendant  is 
pliable  by  his  own  default,  and  not  by  that  of  the  plain- 
tiff, to  answer  to  the  creditors ;  for  the  plaintiff,  in  this 
suit,  is  endeavoring  to  take  care  only  of  his  own  interest, 
and  not  that  of  the  creditors.  Now,  it  is  very  certain, 
that  the  whole  sum  with  which  the  defendant  can  bo 
charged  to  any  one,  is  that  which  may  be  found  to  be  in 
Foster's  hands,  on  account  of  the  surplus  of  the  sales  on 
execution,  and  of  Shock's  note,  the  latter  of  which  is  ad* 
mitted  to  be  $384  33,  and  the  former  the  bill  states  to  be 
•218.  But  those  two  sums,  amounting  together  to 
$602  33,  are  not  in  fact  due,  as  appears  upon  the  evi- 
dence of  the  plaintiff's  witness,  James  Martin,  but  only 
the  one  sum  of  $216.  For,  Foster,  as  a  creditor,  was  se- 
cured in  the  deed  to  the  amount  of  $500,  besides  indem- 
nified as  a  surety  ;  and  in  August,  1840,  the  plaintiff  let 
him  have  Shock's  note,  to  be  applied  to  Foster's  own  use, 
and  to  be  accounted  for  by  him  in  the  settlement  of  the 
deed  of  trust.  There  is  no  evidence  of  any  balance  due 
from  Foster,  except  that  the  answer  states,  that  he  ad- 
mitted to  the  defendant,  that  there  was  one  on  account  of 
Sheek's  note,  but  to  what  amount  he  did  not  state ;  and 
except  what  appears  upon  the  deposition  of  James  S. 
Martin — ^which  is,  that  after  Foster  made  his  assignment, 
that  is,  after  November,  1840,  the  plaintiff  and  he  settled 
fteir  respective  demands,  under  the  deed  and  execution 
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sales,  and  that  Foster  was  found  to  be  in  debt  $216. 
That  was  the  whole  balance,  and  must  have  included 
Sheek's  note,  for  no  one  states  that  there  was  any  surplus 
of  the  sales  on  execution,  except  the  plaintiff  in  the  bill. 
The  witness,  Martin,  does  not  intimate  it,  and  the  answer 
denies  it,  as  far  as  the  defendant  knows.-  No  doubt,  in 
the  settlement,  Foster  included  the  debt  to  himself,  which 
it  is  not  pretended  was  in  judgment  and  satisfied  out  of 
the  execution  sales ;  and  so,  it  must  be  understood,  it  was 
intended  he  should  do,  when  the  note  was  delivered  to 
him  by  the  plaintiff,  because  he  was  to  account  for  it 
upon  .the  deed.  The  whole  debt  of  Foster,  therefore, 
arose  upon  the  transaction  respecting  Sheek's  note  ;  and, 
whatever  fault  the  other  creditors  may  have  a  right  to 
find  with  the  present  defendant,  for  allowing  the  mill  to 
be  thus  sold  and  the  proceeds  applied,  the  present  plain- 
tiff surely  cannot  complain,  inasmuch  as  it  was  his  own  act. 
Therefore,  he  has  no  right  to  ask,  that  the  defendant  should 
exonerate  him  from  that  amount  of  the  secured  debts. 

But  the  bill  brings  forward  a  claim,  foutided  upon  the 
opportunity  the  defendant  had,  and  his  consequent  obli- 
gation, to  secure  this  balance  out  of  the  effects  of  Foster. 
In  respect  to  the  plaintiff,  the  defendant  was  not  under 
any  obligation  to  secure  the  sum  in  question :  for  the 
loss  had  been  occasioned  by  the  plaintiff,  and  it  was 
his  look-out  to  repair  it.  But  in  truth,  the  witnesses 
prove»  that  the  defendant  did  all  he  could.  It  was 
in  vain  to  sue  Foster,  for  the  sale  to  Sheek  was  in 
August,  and,  before  November,  Foster  had  conveyed 
all  his  tangible  estate.  Then  nothing  remained  but 
to  get  whatever  Foster  would  voluntarily  offer  of  the 
debts  due  to  him.  Those  the  defendant  took,  as  far  as  he 
was  able  to  get  them,  for  aught  that  can  be  seen  ;  and 
a  witness  for  the  plaintiff  again  proves,  that  the  defendant 
was  not  able  to  realize  one  cent  from  them. 

It  is  therefore  a  case,  in  which  the  defendant  has  noth- 
ing, ^nd  never  had  any  thing  to  account  for,  as  between 
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him  and  the  plaintiff,  and  in  which  he  is  endeavoring  to 
make  the  defendant  liable  for  the  consequences  of  his 
own  blind  confidence  in  Foster  and  the  latter's  insolvency* 
As  this  appears  clearly  upon  the  plaintiff's  own  proofs* 
read  at  the  hearing,  the  Court  allows  the  objection  of 
the  defendant  to  a  reference,  and  dismisses  the  bill  with 
costs. 

There  is  an  inconvenience,  to  which  the  Court  is  often 
subjected,  and  which  has  been  so  particularly  felt  in  this 
case,  as  to  make  it  proper  to  draw  the  attention  of  the 
profession  to  it.  Pleadings  ought  to  be  plainly  written 
and  the  words  spelt  in  full,  and  without  contractions — 
especially  papers  that  are  sworn  to.  As  the  profession 
is  not  remarkable  for  good  hand-writing,  and,  from  much 
use  to  a  variety  of  hands,  can  read  almost  any  paper  that 
has  the  words  with  all  their  letters,  the  Court  is  not  dis- 
posed to  be  very  particular.  But,  really,  bills  and  answers 
are  often  submitted  to  us,  in  which  there  are  so  many  con- 
tractions, words  half  spelt,  and  carelessness  in  hand- wri- 
ting, that,  with  all  our  experience,  we  find  it  difficult  to 
decipher  them.  In  many  instances  words  are  to  be  guessed 
at  from  the  context ;  for  it  is  impossible  to  read  them 
by  themselves,  as,  indeed,  they  are  not  words,  but 
only  some  of  their  component  letters.  A  conviction 
for  perjury  could  not  be  had  on  them.  If  such  papers  be 
sent  to  us  again,  we  shall  be  compelled  to  put  the  par- 
ties to  the  expense  of  making  fair  copies,  and,  perhaps,  • 
order  the  originals  to  be  taken  off  the  file,  or  dismiss 
the  suit. 

Peb  CuKfAM.  Bill  dismissed  with  costs. 
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NOAU  W.  GUILFO&D  vs.  GEORGE  W.  GUILFORD  &.  AL. 

A.  baqoeathed  ai  followi:  **  I  leave  my  n^grom  (except  Dan)  lo  be  aold  by 
my  exeoiitor,  and  di Tided  into  three  eharet,"  Slc,  Held,  that  this  was  a 
•pecific  legacy  of  the  negroen,  of  which  the  teatator  was  poeiewed  at  the 
time  of  hie  death  ;  and  that  one  of  the  le|rateee,  to  whom,  after  the  date 
of  the  will,  the  testator  had  giren  two  negroee,  waa  not  bound  to  account 
for  their  value  in  the  division  of  the  legacy. 

By  attotber  clause,  the  testator  bequeathed  the  negra  Dav  to  his  daughter 
A.  M.  and  directed  as  follows :  ■*  I  wish  my  executor  to  hire  him  out,  and 
apply  the  proceeds,  or  so  much  thereof  as  may  be  necessary,  to  raise, 
clothe  and  educate  the  said  child  :  And  if  the  said  A.  M.  should  die  before 
shn  arrives  at  the  age  of  twenty-one  years,  then  the  negro  boy  Dan  to  go 
back  and  be  sold  by  my  executor,  aod  the  proceeds  to  be  divided  between 
£.  L.'^  and  others.  Held,  that  A.  M.  was  entitled  absolutely  to  all  the 
hires  of  Dan,  that  accrued  during  her  life-time,  and  was  not  restricted  t» 
so  much  only  as  was  necessary  *<  to  raise,  clothe  and  educate  her.' 


» 


Cause  removed  from  the  Court  of  Equity  of  Beaufort 
County,  at  the  Spilng  Term,  1845. 

The  following  case  was  presented  by  the  pleadings :. 

Joseph  W.  Guilford  made  his  will  in  the  year  1837,  and 
thereby  appointed  the  plaintiff  his  executor,  and  died  in 
the  year  1840.  The  widow  of  the  testator  dissented  from, 
his  will  and  has  since  married  Lewis. 

The  testator  left  a  son  (G.  W.  Guilford)  who  is  unpro- 
vided for,  and  was  born  after  the  making  of  his  fathei^s 
will.  Lewis  and  wife,  and  the  infant  son,  (G.  W.  Guilford) 
have  filed  petitions  in  the  County  Court  of  Beaufort,  to  re- 
cover of  the  executor  their  distributive  shares  of  the  tes- 
tator's estate,  according  to  the  several  Acts  of  Assembly 
in  such  cases  made  and  provided.  The  testator  bequeath- 
ed as  follows :  "  At  the  expiration  of  two  years,  /  leave 
my  negroes^  (except  Dan)  to  be  sold  by  my  executor^ 
and  divided  into  three  shares ;  one  third  to  Gisorge  Gull- 
ford  and  Guiana  Guilford,  his  sister ;  and  the  other  two 
thirds  between  Noah  W.  Guilford  and  Elizabeth  Langly, 
equally."  The  testator  further  bequeathed  the  negro  boy 
Dan  to  Alvana  Morris,  an  infant,  and  says,  ^  I  wish  my 
executor  to  hire  him  out,  and  apply  the  proceeds,  or  so 
much  thereof  as  may  be  necessary  to  raise,  clothe  and 
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educate  said  child.    And  if  the  said  Alvana  Morris  should 
die  before  she  arrives  at  the  age  of  twenty-one  years,  then 
the  negro  boy  Dan  to  go  back  and  be  sold  by  my  executor ; 
and  the  proceeds  to  be  divided  between  Elizabeth  Lang- 
ly,**  and  others.    The  testator  gave  his  executor  a  power 
to  hire  out  the  negroes  for  the  two  years,  and  to  divide  the 
pfoceeds  of  hire  among  the  very  same  persons,  and  in  the 
same  proportions,  as  the  slaves  were  directed  to  be  divi- 
ded at  the  expiration  of  the  two  years.    The  executor 
has  sold  the  slaves  as  directed  by  the  will;  and  the  pro- . 
ceeds  of  sale  are  now  in  his  hands  ready  for  distribution. 
After  making  his  will,  the  testator  gave,  by  deed  ^of  gift, . 
two  of  his  slaves  to  his  daughter  Elizabeth  Langly.    The . 
other  legatees,  under  this  clause  of  the  will,  insist,  that 
she  should  bring  the  value  of  the  said  two  slaves  into  the 
fond  for  division ;  as  they  say,  she  has  been  already  ad- 
vanced to  that  amount    Elizabeth  Langly  insists  that  the 
two  slaves,  given  to  her  by  her  father,  compose  no  part 
of  the  legacy  of  negroes,  bequeathed  to  be  sold  by  the 
executor,  and  die  money  divided  among  the  four  legatees 
as  above  described.    Secondly^  the  guardian  of  Alvana 
Morris  insists,  that  all  the  hires  of  the  slave  Dan  belong 
to  her :    And  that  no  part  of  his  hire,  during  her  life,  is 
limited  over  to  others,  on  the  event  of  her  dying  before 
she  arrives  to  the  age  of  twenty-one  years.    The  {dain- 
tiff,  the  executor,  has  brought  all  the  parties  interested 
in  the  above  controversies  before  the  Court    And  he 
prays,  that  the  trust  fund  in  his  hands,  may  be  adminis- 
tered by  the  Court,  according  to  the  just  rights  of  the  said  . 
parties  to  the  same. 

•  « 

/.  H.  Bryaut  for  the  plaintiff. 

Badger^  for  the  defendants. 

Danibl,  J.  First.  As  to  the  legacy,  ^  I  leave  my  ne^ 
groes  (except  Dan)  to  be  sold  by  my  executory  ai^  divided 
into  three  shares."    This  is  not  a  general  legacy ;  it  is 
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not  by  law  chargeable  upon  the  whole  personal  estate 
undUpoeecl  oi.    It  is  a  specific  legacy  of  all  the  negroes 
(except  Dan)  the  testator  owned  at  the  time  of  his  death ; 
for,  at  that  time,  the  will  legally  speaks.    If  a  testator 
bequeath  all  the   horses,  which  he   may   have   in  his 
stables  at  the  time  of  his  death,  it  is  a  specific  legacy ; 
or,  ^  such  part  of  my  stock  of  horses  which  A.  shall  select^ 
to  be  fairly  appraised  to  the  value  of  £800,''  is  a  specific 
legacy.     Fontam  v.    Tjffer,  0  Price,  08.    Bichards  v. 
RuAarda,  9  Price,  29a.     WU.  an  Ex.  7d».    At  the  time 
of  his  death,  the  testator,  Joseph  W.  Guilford,  did  not  own 
the  two  liegroes,  Asa  and  Sally ;  he  had  given  them  be- 
fore to  Elizabeth  Langly.    And,  although  she  is  one  of 
the  legatees  of  ^  oU  my  negroes^  she  is  entitled  to  a  share, 
as  directed  by  the  will,  as  if  those  two  negroes  had  never 
belonged  to  the  testator,  and  she  is  not  compelled  to  bring 
their  value  into  the  fund  to  be  divided,hefore  she  diall  share. 
Secondly.   The  testator  gave  the  slave  Dan  to  Alvana 
Morris,  with  the  executory  devise  over  to  others,  on  the 
event  of  her  dying  before  she  arrived  at  twenty-one  years 
of  age.    But  all  the  hires  of  the  said  slave  during  her 
life,  go  to  her  absolutely.    These  hires  are  not  confined 
to  so  much  as  may  be  necessary  to  her  raising,  clothing 
and  education.    Those  words  in  the  will  are  only  direct- 
ory to  the  executor,  how  the  testator  wished  the  hires  of 
Daa  to  be  applied.    He  <;ould  not  expect,  that  there 
would  be  a  surplus  of  hires  after  these  objects  had  been 
accomplished.    But  he  has  declared  in  his  will,  that  if 
Alvana  Morris  should  die  before  her  age  of  twenty-one, 
then  the  said  negro  boy  Dan  to  go  back  and  be  sold  by 
my  executor,  and  the  proceeds  to  be  divided  equally 
among  G.  W.  Guilford,   and  others.    No  part  of  the 
hires,  to  arise  during  the  life  of  Alvana  Morris,  are  di- 
rected by  the  testator  to  accumulate  upon  any  event 
whatever,  and  go  over  to  the  contingent  legatees.    Tlie 
guardian  of  A.  Morris  is  therefore  entitled  to  all  the  hires 
of  the  slave  Dan. 
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Thirdly.  Some  of  the  d^fSoittdaiits  have  offered  evi- 
dence de  hors  the  will,  tending  t^  prove,  that  the  testator 
intended,  when  he  made  the  deftdf  of  gift;  of  the  two  slaves 
to  Elizabeth  Langly,  to  alter  his  will,  and  eharge  her 
with  the  valne  of  the  samei  in  the  division  of  the  legacy 
of  his  negrocis  after  his  death.  But  that,  if  established, 
cannot  affect  the  construction  of  the  will ;  for,  if  the  gift 
of  the  negroes  would  not  be  a  satis&etion  or  ademption 
of  the  legacy  to  her  of  a  share  of  the  negroes,  an  inten* 
tion  to  make  a  new  will,  and  therein  make  her  legacy  so 
maeh  less,  cannot  diminish  the  legacy  left  to  her  in  the 
present  will. 

Viol  Cukiam.  Decree  accordingly. 


iAMES  BARNGTT  ot.  JAXES  SPR\TTS  ADM'R.  ^  AL. 

WlMre  a  eoatraet  it  •hoira  to  be  grMily  aghhut  oodaeieaee,  or  growly  miroa* 
•MoUo,  M  ibat  Uio  pheo  gives  bore  no  proportion  to  tho  roal  valiio  of  th« 
proptity  eooreyed,  this  may,  with  other  cirououtancooa  autborizo  tho  in* 
torfoTBDCo  of  a  Court  of  Equity. 

Bat  whore  theee  circomfltancee  are  aot  proved,  and  oo  eomplaiiit  ii  made  by 
the  party,  bow  alleging  that  ho  wae  ehnomveatod,  for  more  than  twenty 
yean  after  the  ooutract  wee  entered  into,  the  Court  will  not  interfere,  to 
sot  aside  the  contract. 

Cause  transmitted,  by  consent,  from  the  Court  of  Equity 
of  Mecklenburg  County,  at  the  Fall  Term,  1845. 

From  the  pleadings  and  proofs,  the  following  appeared 
to  be  the  case : 

The  plaintiff  charges,  in  his  bill,  which  was  tiled  in 
1838,  that,  in  the  year  181T,  being  in  the  possession  of 
considerable  property,  both  real  and  personal,  the  latter 
consisting  of  negroes,  stock  of  all  kinds,  and  farming 
ntehsils  and  household  furniture,  the  intestate,  James 
Spratt,  proposed  that  he  should  convey  to  him,  the  said 
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^^pratty  all  his  property  of  every  kind,  and  that  he  would 
pay  all  the  debt8  he  owed^  and  support  him '  during  the 
remainder  of  his  days*  'This  prcqKwition  he  rejected,  hot, 
being  a  man  of  weak  mind,  he  yielded  to  the  persuasions 
and  threats  of  the  said  Spratt*  and  did,  by  deed,  in  No- 
yember  1818,  convey  to  him  seven  negroes,  worth  at  that 
time  93000.  He  further  states,  that,  being  about  to  go 
to  Georgia,  Spratt  proposed  he  should  lease  to  him  his 
land,  at  an  annual  rent  of  9400 ;  and  accordingly  a  paper 
writing  was  prepared,  which  he  signed,  without  reading, 
and  that  Alexander  Gricr  and  James  Dinkins  were  pres- 
ent ;  that  he  did  not  know  it  was  a  deed  for  his  land  ; 
that  this  took  place  also  in  1818,  and,  though  he  often 
saw  James  Spratt  from  that  time  up  to  1881,  he  never 
heard  of  the  deed  for  the  land  until  that  year.  He 
charges,  that  the  bill  of  sale  was  procured  from  him  by 
the  false  pretences  and  the  threats  of  James  Spratt,  and 
the  deed  for  the  land  by  fraud ;  and  that  James  Spratt, 
during  his  life,  was  a  trustee  for  him,  and  that  his  ad- 
ministrator and  the  heirs  of  James  Spratt,  all  of  whom 
are  defendants,  and  who  are  in  the  possession  of  the  said 
land,  and  of  the  personal  property  so  conveyed,  or  of  such 
portions  of  the  latter  as  the  said  James  did  not  sell  and ' 
waste,  are  now  trustees  for  him ;  and  prays  they  may  bo 
decreed  to  re-convey  the  land  to  him  and  account  for  die 
rents  thereof,  and  also  account  for  the  value  and  hires  of 
the  negroes  and  other  property. 

The  answers  deny  all  personal  knowledge  of  the  man- 
ner in  which  the  two  deeds  were  obtained  from  the 
plaintiff  by  James  Spratt,  the  intestate ;  but  aver,  that, 
according  to  their  belief,  the  charges  of  fraud  and  threats, 
as  stated  in  the  bill,  are  false  and  unfounded.  They  fur- 
ther aver,  that  the  consideration  set  forth  in  the  deeds, 
copies  of  which  arc  filed  As  exhibits,  is  $3000,  and  that 
is  a  full  value,  as  they  believe  ;  and  that  the  full  amount 
has  been  paid  by  James  Spratt,  either  to  the  plaintiff  or 
to  his  use  in  the  discharge  of  his  debts.    They  further 
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aver,  that  the  parties  had  three  different  settlements,  the 
last  in  FebAiaiy,  1822»  all  of  which  were  made  by  res- 
pectable  man  of  the  neighborhood,  in  the  presence  of  the 
parties ;  and  these  settlements  are  filed  at.  the  call  of 
the  plaintiff,  as  exhibits  in  the  cause ;  that  from  them 
it  appeared,  that  James  Spratt  had  paid  on  account  of 
the  plaintiff^  $2,592  24,  ancf  that  the  balance  was  paid 
afterwards. 

Replication  was  taken  to  the  answers,  and  the  case 
removed  to  this  Court  for  hearing. 

No  more  of  the  pleadings  are  set  out,  than  is  necessfM'y 
to  shew  the  ground  upon  which  the  opinion  of  the  Court 
is  founded. 

Boyden^  for  the  plaintiff. 
Alexander^  for  the  defendants. 

Nash,  J.  The  plaintiff  does  not  allege,  that,  from  im* 
becility  of  mind,  he  was  legally  incapacitated  from 
making  a  contract,  but  that  it  was  so  weak,  as  to  render 
him  an  easy  dupe  to  the  artful  designs  of  those  who 
might  be  desirous  to  take  advantage  of  it.  He  charges 
that  James  Spratt,  whd  was  his  brother-in-law,  availing' 
himself  of  hrs  knowledge  of  his  weakness,  procured  from 
bim  a  bill  of  sale  for,seven  negroes,  and  that  it  was  pro- 
cured by  persuasion  and  by  working  on  his  fears  by 
threats,  and  that  the  deed  for  the  land  was  obtained  bv 
fraud,  as  he  was  induced  to  sign  it,  under  the  belief  that 
it  was  a  lease  for  the  land.  To  support  these  charges, 
the  plaintiff  does  not  produce  any  direct  testimony 
whatever,  and  the  bill  making  them  is  preferred  in 
1838,  after  the  death  of  James  Spratt,  and  after  the 
lapse  of  twenty  years  from  the  execution  of  the  deeds* 
Bnt  the  case  is  equally  destitute  of  any  circumstances^ 
to  sustain  the  charge.  The  declarations  of  James 
Spratt,  as  proved  by  the  witnesses,  with  the  exception 
of  those  testified  to  by  Mrs.  Pettis,  amount  to  nothing 
more  than  evidence,  that  the  purchase  money  was  not 
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paid  at  the  time  the  contract  was  made,  and  tl^e  mode  in 
which  it  was  done.  Mrs.  Pettis  is  so  discredited,  that  she 
would  need  very  strong  corroborating  cirenmstaiiees  to 
entitle  her  to  belief.  If  the  witnesses  to  the  transaction 
were  dead,  or  if  there  were  no  persons  present  at  the 
time,  still  the  plaintiff  might  have  entitled  himself  to  re- 
lief, by  proof  of  circumstances  showing  fraud  and  oppres- 
sion on  the  part  of  Spratt.  If  he  had  shown  that  the 
contract  was  grossly  against  conscience  or  grossly  unrea- 
sonable, as  that  the  price  given  bore  no  proportion  to  the 
i-eal  value  of  the  property  conveyed,  it  might,  with  other 
circumstances,  have  authorized  the  interference  of  a 
Court  of  Equity.  1  Sto.  Eq.  324,  s.  331.  But  we  see 
nothing  in  the  case  to  justify  us  in  declaring  that  such  is 
the  fact.  The  bill  charges  that  the  negroes  were  worth 
S3,000,  the  other  personal  property  91,000,  and  the  land 
910,000,  amounting  in  the  whole  to  914,000.  There  is 
no  evidence  as  to  the  value  of  the  personal  propertj%  and, 
as  to  the  value  of  the  land,  it  is  contradictor}*.  One  wit« 
ness  for  the  plaintiff  says  it  is  worth  (5,000,  and  a  wit- 
ness for  the  defendant,  that,  on  a  liberal  credit,  it  might 
be  worth  f  2,500 ;  but,  at  the  time  of  the  sale,  it  could 
hare  been  purchased  at  less  than  92,000,  and  other  wit- 
nesses vary  from  82,000  to  93,000.  If  then,  there  was 
any  difference  between  the  real  value  of  the  land,  and 
that  stated  in  the  deed,  it  certainly  is  not  of  such  a  gross 
character,  as  to  evidence  any  thing  like  fraud  and  imposi- 
tion. And  as  to  the  true  character  of  the  deed,  we  think 
that  the  fact,  that  the  plaintiff  never  claimed  any  rent, 
and  that,  in  the  different  settlements,  which  took  place,, 
it  W€is  not  brought  into  account,  is  evidence,  that,  at  that 
time,  at  least,  the  plaintiff  did  not  consider  himself  enti- 
tled to  any,  and  this  is  proof  beyond  all  doubt,  taken  in 
connection  with  the  delay  in  bringing  this  suit,  that  the 
deed  is  \vtiat  it  was  intended  to  be. 

Pia  Curiam.  Bill  dismissed. 
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SEES  AND  LEGATEES. 

AU  th«  p«iwiaB»  bowerer,  Dmntrooi*  who  ar*  fataresttd  in  tbe  tiibjeet  of  • 
Miit  ia  Equity,  mwt  Im  nade  jmities,  and,  aa  in  a  dtdaration  at  common 
law,  tha  ein^uraaiaDGaa  eoaatttuliof  tho  eaia  mnat  be  set  forth  m  tho  BiU 
at  larje. 

Tha  paniaa  intanded  to  ba  made  defendanta  in  a  loit  in  Equity,  moat  be  upe- 
oiaUy  nanad  in  the  Bill,  and  pnocaaa  prayed  againat  tham.  None  are  par* 
taaa  to  a  Bill,  againat  whom  proeam  ia  not  prayed. 

Therefore,  where  the  prayer  of  the  Bill  waa,  "  that  the  clerli  ba  orderwl  to 
imae  aubpsnaa  to  the  proper  defeudantfl,"  &c.  without  oaiuiug  them : 
Hildt  that  the  BUI  ahonld  be  dismimed,  thoagh  certain  petaoiia  came  in  and 
filed 


Came  removed  from  the  Court  of  Equity  of  Lincoln 
County,  at  the  Spring  Term,  1645. 

The  Bill  is  filed  for  the  purpose  of  obtaining  from  the 
Court  directions  to  the  plaintiff,  how  to  distribute  property 
in  his  hands,  which  he  holds  as  representing  Alexander 
Moore,  deceased.  Alexander  Moore,  by  his  will,  gave  to 
his  wife,  Elizabeth  Moore,  considerable  property,  both 
real  and  personal,  during  her  life,  and,  at  her  death,  to  be 
disposed  of  as  she  might  think  proper,  among  her  chil- 
dren. Elizabeth  Moore,  by  her  will,  gave  a  certain  por* 
tion  of  the  property,  so  devised  to  her,  to  the  children  of 
her  deceased  son,  James  Moore,  naming  them.  The 
plaintiff  is  the  administrator  with  the  will  annexed  of 
Alexander  Moore,  and  he  may  be  the  executcM*  of  Eliza- 
beth Moore,  though  it  is  not  stated  in  the  Bill,  nor  is  her 
will  exhibited.  The  Bill  then  states,  that,  after  selling  a 
large  portion  of  the  personal  property,  preparatory  to  di- 
viding it  among  those  who  were  entitled,  he  was  **  by 
some  of  the  legatees  ordered  to  pay  over  none  of  the  leg- 
aeies  or  bequests,  dec." ;  ^  that  some  of  the  negroes  arc 
clamed  by  Maxgaret  Moore,  relict  and  widow  of  James 
Moore,  deo'd.  who  is  the  guardian  of  Ae  children  of  A. 
Moore,  dec'd.  The  other  children  claim  that  the  negroes 
shall  be  sold  and  divided  among  the  other  children  ci  Al- 
exander Moore  f  ^  that  James  Moore  and  Williain  Moore, 
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sons  of  A.  Moore,  died  after  the  making  of  the  will  and 
before  the  testator.  William  left  five  children ;  and  John 
Moore  died  many  years  before,  leaving^  —  with  a  space, 
to  insert,  as  we  presume,  the  names  of  his  children,  bnt 
setting  out  none.  The  Bill  then  proceeds :  "  Robinson 
Moore  is  still  living,  Alexander  is  still  living*  John  Rhine- 
hardt  married  Ann,  Michael  married  Polly,  since  dead ; 
William  Scott  married  Rosanna,  both  dead ;  they  left  issue 
William  Scott,  who  died  without  issue,  Alexander  Rankin 
married  Elizabeth,  still  living^ — not  stating  the  period 
when  any  of  the  foregoing  died.  The  Bill  then  prays, 
that  '*  the  proper  parties  may  be  made  defendants,  and 
if  there  are  others  than  those  set  forth,  they  may  be  made 
parties,  &c.'' — ^  that  the  clerk  may  be  ordered  to  issue' 
his  State's  writ  of  subpoona  to  the  proper  defendants, 
^c.**  Answers  were  filed  by  several  persons,  and  repli- 
cation taken,  and  the  cause  set  for  hearing. 

No  counsel  for  the  plaintiff. 
Alexander,  for  the  defendants. 

Nash,  J.  We  much  regret  it  is  not  in  our  power  to 
grant  to  the  plaintifif  the  relief  he  seeks.  The  Bill,  no 
doubt  from  haste,  is  so  inartificially  drawn,  that  we  can- 
not give  him  the  instructions  required.  It  is  a  general 
rule  in  Equity,  that  all  the  persons,  however  numerous 
they  may  be,  who  are  interested  in  the  subject  of  a  suit, 
must  be  made  parties,  either  plaintiffs  or  defendants,  if 
known ;  and  like  a  declaration  at  conunon  law,  the  cir- 
cumstances  constituting  the  case  must  be  set  forth  in  the 
Bill  at  large.  Mr.  Cooper,  in  his  Equity  Pleading,  page  • 
9,  states,  that  the  second  part  of  the  Bill  sets  forth  the 
Tiames  of  the  parties.  In  order  to  obtain  the  answer  upon 
oath,  the  Bill  must  pray,  that  the  writ  of  subpcBua  issue 
to  the  defendant ;  and,  although  persons  may  be  named 
in  the  Bill,  none  are  parties  to  it,  against  whom  process 
is  not  prayed.    Coop.  Eq.  Plead.  10.    1  P.  Wil.  598.    2 
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Dick.  707.     A  defendant  is  as  necessary  to  the  just  and 
proper  construction  of  a  Bill  in  Equity  as  a  plaintiff.     In 
the  case  we  are  now  considering,  there  is  no  defendant 
w  hatever — process  is  prayed  against  no  one.    The  prayer 
is,  '*  that  the  clerk  be  ordered  to  issue  subpoenas  to  the 
proper  defendants,  i&c.''    But  who  are  they  ?    No  name 
or  names  are  given.     How  is  he  to  find  them  out  ?     Is  it 
to  be  left  to  his  discretion  to  say,  who  ought  to  be  made 
defendants  7    This,  in  fact,  is  what  the  plaintiff  does 
ask.    It  is  not,  as  before  remarked,  sufficient  that  the 
names  of  individuals  are  contained  in  the  Bill.    Process 
is  not  asked  against  them,  nor  against  any  one  in  partic* 
ular.    There  is,  then,  no  party  defendant  to  the  Bill.   But 
the  Bill  is  liable  to  other  objections,  equally  fatal.    It  is, 
among  other  things,  stated,  that  John  Moore  died  before 
the  testator,  leaving  children,  and  a  blank  is  left  in  the 
Bill,  after  the  word  "  leaving,"  apparently  for  inserting 
the  names  of  his  children,  and  perhaps  of  his  representa« 
lives,  if  he  had  any.    It  is  not  stated  whether  there  is  a 
representative  or  not    The  Bill  does  not  state  who  are 
the  children  of  Alexander  Moore.    The  names  of  certain 
persons  are  mentioned,  but  whether  they  are  such  chil- 
dren, we  are  left  to  conjecture.    Some  of  those,  so  men- 
tioned, are  said  to  be  dead,  but  when  they  died  we  are 
not  informed.    It  would  be  impossible  for  the  Coort, 
upon  this  executor's  bill,  to  know  to  whom  to  decree  the 
money. 

The  Court  has  gone  very  far,  in  sustaining  Bills  de- 
fectively drawn — ^but  we  think  this  so  essentially  want- 
ing in  one  of  the  points,  necessary  to  the  institution  of  a 
suit  in  any  Court,  that  we  cannot  sustain  it, 

Pek  Curiam.  Bill  dismissed. 
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THOMAS  PEMBERTON  r*.  PARflAM  KIRK. 

A  Bill  of  discovery  doea  not  ask  relief,  but,  generally,  only  seeks  the  di»€0' 
very  of  facta,  resting  ia  the  kuowledge  of  the  defendant,  or  of  deedtf  c»r 
writings  in  his  possession  or  power,  in  order  to  maintain  the  right  or  Uilo 
of  the  party  asking  it,  in  some  suit  or  proc«ediug  in  another  CourL 

Where,  a  verdict  has  been  recovered  at  law,  the  defendant  ia  that  aotioD 
cannot  have  relief  in  Equity,  upon  the  ground  that  be  can  now  froduco 
cumulative  proof  as  to  the  farts  on  which  hb  defence  rested  at  law. 

The  case  of  Peagram  v.  King,  2  Hawks,  60S,  cited  and  approved. 

Cause  removed  from  the  Court  of  Equity  of  ]Mont- 
gomery  County,  at  the  Fall  Term,  1845. 

The  following  was  the  case  : 

The  plaintiff,  in  his  bill,  charges,  that  in  the  year  1826, 
the  defendant  was  Sheriff  of  Montgomerj-  County,  and 
fSamuel  Fen^rton,  brother  of  the  plaintiff,  was  appoint- 
ed, his  deputy,  and  gave  bond  with  the  plaintiff  as  his 
surcfty,  for  the  faithful  performance  of  his  duties.  The 
defendant  put  into  the  hands  of  his  said  deputy  the  tax 
lists  in  districts  No.  2  and  No.  11,  for  collection,  and  for 
which  Samuel  Pemberton  gave  his  receipt.  He  further 
charges,  that/ in  the  year  1827,  Samuel  Pemberton  was 
Sheriff  of  Montgomery  County,  and  Parham  Kirk,  the 
defendant,  acted  as  his  deputy,  and  collected  the  taxes 
in  the  districts  No.  6  and  No.  13,  and  that  afterwards 
they,  the  said  Pemberton  and  Kirk,  came  to  a  settlement. 
when  it  was  ascertained  that  the  defendant  owed  the 
plaintiff  910.  Samuel  Pemberton  died,  and  Abraham 
Cochran  qualified  as  his  executor,  and  an  action  "was 
brought  by  the  defendant  against  the  plaintiff  and  the 
said  executor,  upon  the  bond  of  the  said  Samuel  as 
deputy  Sheriff;  upon  the  trial  of  which  suit,  the  de- 
fendant recovered  judgment  for  the  sum  of  9397  45,  be- 
ing the  amount  of  the  tax  list  put  into  the  hands  of  his 
deputy  including  the  interest.  The  Bill  charges  that  the 
plea  of  fully  administered  was  found  in  favor  of  the  ex- 
ecutor, and  that  there  is  no  real  estate  descended  to  the 
heirs  of  the  said  Samuel,  his  estate  being  entirely  in- 
solvent.   The  plaintiff  avers,  that  nothing  was  due  to  the 
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defendant  from  the  estate  of  his  brother  ISamuel,  as  he 
oould  have  proved  by  Abraham  Cochran,  to  whom  the 
defendant  admitted  that  a  settlement  had  taken  place  as 
before  stated,  but  that  he  could  not  avail  himself  of  his 
testimony,  as  he  was  a  defendant  with  the  plaintiff,  and 
that  he  had  no  other  witness  by  whom  it  could  be  proved. 
He  further  states,  that  he  is  ignorant  himself  of  the  situa- 
tion of  the  business  between  his  brother  Samuel  and  the 
defendant,  but  that  he  had  obtained  from  the  executor, 
Cochran,  a  receipt  of  the  defendant  to  his  brother  for 
t70«  for  whieh  he  is  entitled  to  a  credit  on  the  judgment 
as  so  mueh  money  paid,  and  that  there  are  other  receipts 
of  a  similar  kind..  The  prayer  of  th^^i^i^H^^ipi^  ac« 
count  of  the  dealings  between  the^ 
tion  of  taxes,  that  the  receipts 
trom  the  defendant  may  be '  allowei 
creed  to  pay  such  balance  as  migh^ 
uel  Pemberton. 

The  answer  admits  the  appointmdi^oT  SamuelBimr 
berton.  as  the  deputy  of  the  defendatt7^(IR||l0ithe  de- 
fendant* as  the  deputy  of  Pemberton ;  admits  his  recovery 
of  a  judgment  against  the  complainant,  as  the  surety  of 
his  brother  Samuel,  and  that  the  plea  of  fully  administisr- 
ed  was  found  in  favor  of  Abraham  Cochran,  executor  of 
Samuel  Pemberton.  and  that  the  estate  is  entirely  in*- 
solvent.  But  the  defendant  denies,  that  he  recovered 
judgment  for  more  than  was  justly  due  to  him,  except  a 
i*eccipt  for  $70,  the  amount  of  which  he  did  not,  at*  the 
time,  distinctly  know ;  as  to  whieh  he  alleges,  that  at  the 
time  of  the  trial,  Cochran  had  it  in  his  pocket,  and  de- 
clined introdttcing  it.  After  the  trial  was  over,  in  a  con- 
versation with  the  present  plaintiff,'  he  agreed  to  allow 
the  970  receipt,  and  instructed  his  counsel  to  credit  the 
judgment  with  its  amount,  whenever  it  was  brought  for- 
ward, and  that  he  is  now  willing  to  allow  it  as  a  pay- 
ment The  answer  further  avers,  that,  as  to  the  pre- 
tended settlement,  which  he  denies  ever  did  take  place. 
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on  the  trial  at  law,  Allen  was  examined  on  behalf  of  the 
then  defendants,  as  being  present,  and  that  the  jury  found 
that  there  was  no  settlement  of  the  taxes  between  the 
parties,  at  the  time  he  spoke  of. 

The  plaintiff  took  replication  to  the  answer,  and  the- 
oause  being  set  for  hearing,  was  transferred  to  this 
Court. 

Strixnge  and  Wirtslon,  for  the  plaintiff. 
No  counsel  for  the  defendant. 

•  Nash,  J.  This  is  not  properly  a  bill  of  discovery. 
Such  a  bill  asks  no  relief,  but  seeks  the  discovery  of 
facts  resting  in  the  knowledge  of  the  defendant,  or  of 
deeds  or  writings  in  his  possession  or  power,  in  order  to 
maintain  the  right  or  title  of  the  party  asking  it,  in  some 
suit  or  proceedings  in  another  Court.  Coop.  £q.  PI.  ch.  I, 
sec.  4,  p.  58,  60.  Mitford  8,  53,  &c.  And  in  general,  to 
maintain  such  a  bill,  an  action  should  be  depending  in 
another  Court,  to  the  maintaining  of  which  the  discovery 
sought,  is  material,  and  therefore  the  power  of  the  Court 
of  Equity  is  ancillary  in  such  a  case.  1st  vol.  Sto.  Eq, 
701.  Neidier  is  it  a  bill,  to  procure  a  new  trial  of  the 
case  at  law,  but  it  is  an  original  bill,  seeking  relief  against 
a  judgment  at  law  upon  the  ground,  that  the  defendant 
in  this  action  did  not  give  the  present  plaintiff  credit  for 
the  #70  received,  and  because  he  could  not  prove  the  set- 
tlement set  forth,  in  consequence  of  his  witness,  Cochran, 
bsing  a  party  to  that  suit.  A  Court  of  Equity  will  not 
sustain  a  bill  of  review,  upon  the  ground  of  newly  dis- 
covered testimony  of  a  cumulative  character.  Livings^ 
tpn  v^  HerhbSf  3  John.  Ch.  Ca.  123,  particularly  when  it 
relates  to  a  matter,  which  was  principally  controverted 
en  a  former  trial.  Peefgram  v.  Kingj  2  Haw.  612.  In 
the  case  at  law  of  Kirby  v.  Pemberton  and  .Cochrmi^  the 
settlement  between  the  parties  of  their  tax  accounts  was 
the  matter^  principally  controverted,  and  a  witness,  Allen. 
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was  present  at  the  settlement  as  the  parties  were  closing 
it,  and  was  examined  as  to  the  matters  contained  in  the 
settlement  produced.  To  permit  the  present  plaintiff  now 
to  produce  Cochran,  in  this  controversy,  would  be  grant* 
ing  him  a  new  trial  here,  simply  for  the  purpose  of  intro- 
ducing cumulative  testimony  upon  that  point.  But  Coch- 
ran is  here  an  interested  witness*  and  can  no  mere  be 
introduced  than  could  Samuel  Pemberton,  if  alive  ;  he  is 
9i  party  defendant  to  the  judgment,  against  which  relief 
is  sought. 

As  to  the  $70,  it  is  shown,  that  the  plaintiff  had  it  in 
bis  power  and  knew  of  its  existence,  at  the  time  ot  the 
trial  at  law  ;  it  was  then  in  the  possession  of  Cochran, 
0  le  of  the  defendants,  and  not  produced.  The  presiding 
Judge,  very  properly,  refused  the  defendants  a  new  trial 
on  that  ground.  Nor  would  we  now  give  the  plaintiff 
any  relief,  but  for  the  fact,  that  the  defendant  admits  it 
was  paid,  and  was  willing  it  should  now  be  credited  on 
the  judgment.  He  cannot,  therefore,  in  conscience,  retain 
it,  nor  does  he  ask  so  to  d6,  as  the  judgment  has  been  col- 
lected by  the  plaintiff  at  law.  The  plaintiff,  here,  is  enti- 
tled to  a  decree  for  that  sum,  and  interest  from  the  10th  of 
July  1828,  the  date  of  the  receipt,  but  out  of  it  the  master 
will  pay  the  costs  of  this  suit,  and,  if  not  sufficient  for  that 
purpose,  the  plaintiff  must  pay  what  will  be  necessary  to 
iC3Yer  all  the  costs. 

Per  CuRivUf.  Decree  accordin":]v. 


OLIVSft  QUINN  V9.  EJ>WARD  KIPPEY  h,  AL. 

Oh*,  Ihe  title  of  wInm  land,  as  alleged  ^y  a  creditor,  has  been  sold  by  thte 
creditor  at  execntioo  laJe,  k  an  inconpetent  wituesi  in  a  euit  between  other 
j>arUes,io  prove  tltat  the  title  wae  really  in  him. 

TIm  case  of  Waller  v.  MUle,  3  Dev.  ol5,  cited  aad  approved. 

Case  removed  from  the  Court  of  Equity  of  Clcavcland 
Cpuntj',  at  the  Fall  Term,  1845. 


1«2  SIPREME  COURT. 

Quinu  V.  Ripply. 


Ill  1832,  Peter  Mauney  was  seised  of  the  land  ia  fee, 
which  is  the  subject  of  this  controversy,  and  contracted 
to  sell  it  to  the  defendant,  Leguire,  who  went  into  pos- 
session. Leguire  did  not  pay  any  part  of  the  purchaso 
money,  and  Mauney  brought  an  action  of  ejectment 
against  him  in  Rutherford  Superior  Court.  When  the 
case  was  about  being  tried,  at  October  term,  1830,  the 
parties  came  to  a  new  agreement,  by  which  Mauney  was 
to  dismiss  the  suit,  if  Leguire  would  give  a  new  bond  for 
the  purchase  money,  with  the  defendant,  Edward  Rippey, 
and  one  Epps,  as  his  sureties ;  which  was  then  done.  At 
the  same  time,  Leguire  executed  a  deed  to  one  Michael 
Borders,  dated  November  5th,  1830,  for  the  same  land, 
upon  trust  to  sell,  and,  out  of  the  proceeds  of  sale,  to  pay 
the  debt  to  Mauney,  if  it  should  not  be  paid  by  Leguire, 
when  it  became  due.  The  deed  is  very  informally 
drawn,  and  contains  no  words  of  inheritance,  so  that  the 
trustee  got  but  a  life  estate,  at  any  rate.  At  the  iSupe- 
rior  Court  of  Lincoln,  which  was  the  week  afterwards, 
one  Collins  obtained  judgment  against  Leguire,  on  which 
he  issued  a  fieri  facicuSf  and  delivered  it  to  the  Sheriff  of 
Rutherford,  on  the  9th  of  Januar}*,  1837,  and  he  levied  it 
on  this  land,  on  the  14th  of  February  following ;  and, 
upon  a  venditioni  exponas,  it  was  subsequently  sold,  and 
purchased  by  the  plaintiff,  Quinn,  Avho  took  the  Sheriff's 
deed  and  got  into  possession,  Leguire  having  abandoned 
it.  Afterwards,  Mauney  brought  an  action  of  ejectment 
against  the  present  plaintiff,  and  judgment  was  obtained 
therein  by  the  plaintiff,  as  the  defendant  at  law,  Quinn, 
being  unable  to  shew  that  Mauney  ever  conveyed  to  Le- 
guire. Mauney  having  died,  Quinn  filed  this  bill  against 
his  heirs,  Rippey  and  Leguir;e,  and  therein  charges,  thatr 
in  fact,  Mauney  did  execute  a  deed  for  the  premises  to 
Leguire,  when  the  new  bond,  with  sureties  for  the  pur- 
chase money,  wcu^  given  ;  and  that,  after  the  plaintiff*:* 
purchase,  and  with  the  view  of  favoring  Rippey,  and 
defeating  the  plaintiff  of  his  purchase,  of  which  they 
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were  wrll  informed,  those  three  persons,  Leguire,  Kippey 
and  Mauney,  agreed  to  cancel  the  contract  of  sale  to 
Leguire,  and  the  latter,  thereupon,  surrendered  the  deed, 
which  Mauney  had  made  to  him,  and  which  had  not  bf  on 
registered ;  and  they  then  destroyed  it.  The  prayer  is 
for  a  conveyance  from  Mauney's  heirs  to  the  plaintiff,  as 
the  purchaser  of  the  land  at  the  Sheriff's  sale,  and,  in  the 
mean  while,  for  an  injunction  against  suing  out  execu- 
tion on  the  judgment  at  law. 

The  answer  of  Mauney's  heirs  states,  that  they  have 
no  knowledge  or  information,  that  their  ancestor  ever 
made  a  deed  to  Leguire  for  the  land  ;  that  those  persons 
made  the  contract  in  1832,  and  that,  at  Fall  term,  1838, 
of  Rutherford  Superior  Court,  a  new  arrangement  was 
made  between  them  on  the  subject,  as  these  defendants 
have  understood,  but  what  it  was  they  do  not  know. 
And  they  state,  that  afterw^ards  Mauney  claimed  the  land 
as  his  own,  and  instituted  the  suit  at  law,  against  the 

present  plaintiff. 

The  answer  of  Rippey  states,  that  it  was  known,  when 
hcf  and  Epps  became  Leguire's  sureties,  that  he,  Leguire, 
was  much  embarrassed,  if  not  insolvent ;  and  that,  far 
that  reason,  it  was  agreed  that  Mauney  should  not  con- 
vey the  land,  but  retain  the  title,  as  a  security  for  the 
purchase  money  ;  and  that  it  was  further  agreed,  that, 
if  Leguire  did  not  pay  the  money,  and  Epps  or  Rippey 
should  pay  it,  the  land  should  be  conveyed  by  Mauney  to 
the  party  making  the  payment  for  it.  This,  defendant 
also  states,  that,  fearing  that  they  might  be  afterwards 
embarrassed  by  the  creditors  of  Leguire  proceeding  in 
some  way  against  his  interest  in  the  land,  it  was  fur- 
ther agreed  that  Leguire  should,  at  that  time,  secure  to 
his  sureties  whatever  interest  he  had  therein,  by  a  con- 
veyance to  a  trustee  for  that  purpose ;  and  that,  in  exe- 
cution of  that  agreement,  Leguire  made  the  deed  to 
Borders,  when  the  bond  was  given  to  Mauney  for  the 
purchase  money. 
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He  denies  positively,  that  Mauney  made  a  conveyance 
to  Leguire,  at  that  time,  or  at  any  time  to  his  knowledge,  or 
that  he  ever  had  it.  or  that  it  was  surrendered  by  Leguire 
to  him.  He  states,  that,  after  the  land  had  been  sold  by  the 
Sheriff,  Leguire  abandoned  it,  and  became  insolvent ;  and 
that  then  Mauney,  in  February,  1838,  applied  to  him, 
Rippcy,  for  payment  of  the  bond,  and  that  he,  thereupon, 
went  for  Leguire  that  he  might  consent,  according  to  the 
original  agreement,  that  Mauney  should  make  the  deed 
to  him,  Rippey,  upon  his  payment  of  the  purchase  money, 
as  he  was  obliged  and  intended  to  do ;  and  that  Leguire 
came  to  his  house  and  was  present  when  he,  Rippey,  paid 
to  Mauney  the  whole  principal  and  interest  due  on  ^the 
bond,  and  saw  Mauney  make  a  deed  for  the  premises  to 
Rippey,  and  fully  approved  thereof,  and  did  not  then  inti- 
mate that  Mauney  had  ever  conveyed  to  him,  Leguire. 
The  answer  states,  that,  in  the  next  month,  Mauney  ap- 
plied to  him,  Rippey,  to  re-purchase  the  land,  and  pro- 
posed to  pay  him  back  the  same  price  he  had  received  ; 
and  that  this  defendant,  not  wanting  to  keep  the  land, 
acceded  thereto,  smd  received  from  Mauney  what  he  had 
before  paid  to  him,  and  at  the  same  time  surrendered  the 
deed  which  had  been  made  by  Mauney  to  him,  Rippey^ 
and  it  was  destroyed — ^that,  being  deemed  by  the  parties 
sufficient,  as  that  deed  had  never  been  proved  or  regis- 
tered. And  the  defendant  says,  that  he  never  afterwards 
had  any  claim  against  Leguire,  for  having  paid  the  bond 
as  his  surety,  nor  any  claim  to  the  land,  after  Mauney 
returned  to  him  the  money  he  had  before  paid. 

The  answer  of  Leguire  was  also  filed,  but  was  not 
read  at  the  hearing,  as  the  plaintiff  took  his  deposition 
under  an  order. 

The  plaintiff  examined  the  wife  of  Leguire,  as  well  as 
Leguire  himself,  and  their  depositions  were  read  without 
objection.  She  states,  that,  about  1888,  Rippey  came  to 
Leguire's  residence  in  his  absence,  and  asked  her  for  the 
deed  from  Mauney  to  her  husband ;  and  that  she  handed 
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him  all  her  husband\s  papers,  and,  after  looking  over 
them,  he  took  out  one,  and  said  that  was  the  deed  he 
wanted.  She  did  not  see  that  it  was  a  deed,  nor  does  she 
know  that  her  husband  had  such  a  deed,  except  as  stated 
by  Rippey  on  that  occasion. 

Leguire  says,  that  Mauney  did  make  a  deed  to  him  for 
t  ae  land  and  he  then  made  the  deed  of  trust  to  Borders 
for  the  counter  security  of  his  sureties ;  that  he  saw  Rip- 
pey the  same  day  ;  that  Rippey  had  been  at  hb  house 
and  was  told  by  him,  that  he  had  got  the  deed  from  his 
wife,  and  that  he  then  went  with  Rippey  to  his  house  and 
there  saw  Mauney,  who  asked  him,  if  the  deed  had  been 
registered,  and  when  the  witness  told  him  that  it  had 
not,  Mauney  remarked,  that  was  all  he  wished  to  know. 
He  denies  that  he  ever  said  that  Mauney  had  not  made 
him  a  deed,  or  that  he  was  present  when  Mauney  con- 
veyed to  Rippey,  or  consented  that  he  should  do  it.  And 
he  says,  that  he  is  not  on  good  terms  with  Rippey,  but  has 
sued  him  for  slander. 

Another  witness  for  the  plaintiff  states,  that  he  saw 
Mauney  as  he  was  going  to  Rippey's  in  February  1838« 
and  asked  him  whether  he  had  made  a  deed  to  Leguire  ; 
and  Mauney  replied  that  he  had,  but  that  Rippey  and 
Epps  took  a  deed  of  trust  for  the  land,  and  that  would 
hold  it ;  and  he  mentioned  further,  that  the  deeds  were 
written  and  witnessed  by  a  man  named  Perry  Roberts. 

On  the  other  hand,  a  witness  for  the  defendant  states, 
that  Leguire  told  him,  that  Mauney  gave  him  a  bond  for 
a  title,  and  that  he  was  to  get  a  deed,  when  he  should  pay 
for  the  land* 

Three  other  witnesses  state,  that,  at  the  time  Leguire 
came  to  Rippey's  with  him  and  saw  Mauney  there,  he 
declared  that  Mauney  never  had  conveyed  the  land  to 
him :  that  at  that  time,  by  his  consent,  and  in  his  presence, 
Mauney  conveyed  it  to  Rippey,  who  then  paid  the  pur-* 
chase  money ;  and  that  the  person,  who  was  writing  the 
deed  from  Mauney  to  Rippey,  asked  for  the  deed  from 
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Maaney  to  Leguire,  (which  ^e  supposed  to  have  been 
made)  in  order  to  get  the  boundaries  of  the  land  from  it^ 
and  thereupon,  both  Mauney  and  Leguire  said,  that  no 
such  deed  had  ever  been  executed. 

The  deed  of  trust  is  exhibited,  and  it  bears  date  the  5th 
of  November,  1836,  and  is  attested  by  Perry  Roberts,  and 
was  registered  February  6th,  1837, 

Alexander^  for  the  plaintiff. 
Cruicn^  for  the  defendants. 

RvFPiv,  C.  J.  If  the  statement  of  this  transaction,  which 
ly^guire  gives^  be  true,  a  legal  question  would  arise, 
which,  perhaps,  is  not  clear  of  doubt.  For,  ^s  the  con* 
veyance  to  Leguire  and  the  deed  of  tmst  by  him  were 
executed  together,  upon  one  treaty  and  as  different  parts 
of  the  same  transaction,  and  as  the  deed  to  him  was  never 
registered  so  as  to  complete  his  legal  title,  it  is  quite  de^ 
bateable,  whether  a  Court  of  Equity  would  set  up  the 
deed,  as  though  it  were  registered,  or  would  supply  its 
place,  upon  any  other  condition  than  that  the  plaintiflT 
should  first  pay  the  purchase  money  and  interest.  But 
as  that  question  was  not  discussed,  and  its  decision  is  not 
necessary  for  the  purpose  of  this  cause,  in  the  view  the 
Court  takes  of  it,  we  shall  not  further  consider  it. 

The  bill  is  not  framed  upon  the  idea,  that  Leguire  had 
an  equitable  interest,  merely,  in  the  land,  in  the  nature 
of  the  right  of  a  mortgagor,  and  it  does  not  aSer  to  pay 
Mauney's  purchase  money.  But  the  whole  equity  is 
founded  on  the  fact,  that  a  deed  was  made  to  Leguire, 
which  was  an  incipient  legal  title,  and  only  la'cked  regis^ 
tration  to  constitute  a  competent  title,  and  that,  after  his 
purchase,  it  was  suppressed  in  fraud  of  the  plaiiUiff.  It 
therefore  behooves  the  plaintiff*  to  establish  the  execution 
of  such  a  deed.  The  only  direct  evidence  to  the  pointt 
is  that  contained  in  Rippey's  answer  and  Leguire's  depo* 
sitiou  :  and  they  are  irreconcilably  contradictory  to  each 
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Other.  The  answer,  however,  is  entitled,  upon  a  rule  of 
the  Court,  to  preponderate,  unless  the  credit  of  the  witness 
be  propped  by  other  witnesses,  or  collateral  circumstan- 
ces. But,  as  they  seem  to  the  Court,  the  circomstanccs 
here  operate  against,  rather  than  for,  the  witness.  In  the 
first  place,  he  is  a  biassed  and  an  interested  witness.  The 
land  was  sold  under  execution  for  his  debt,  and  he  cornea 
to  support  his  title  and  the  sale,  and  thereby  to  be  dis- 
charged  from  the  judgment  debt.  Waller  v.  MilU^  3 
Dev.  515.  The  debt  to  Mauney  or  Kippey  is  gone,  upon 
the  admissions  in  the  answer  of  Kippey ;  and  consequently 
Leguire's  interest  is  all  on  one  side.  The  same  remarks 
are  equally  applicable  to  the  testimony  of  his  wife.  But 
the  truth  is,  that  she  proves  nothing  of  any  consequence, 
as  she  really  does  not  pretend  to  know,  that  there  was 
such  a  deed  as  the  plaintiff  sets  up,  and  it  would  be  un- 
safe, against  the  positive  answer  of  the  defendant,  to  de- 
cree upon  a  loose  declaration,  proved  under  the  circum- 
stances in  which  she  was.  In  the  next  place,  three  wit- 
nesses expressly  and  directly  contradict  Leguire  in  essen- 
tial parts  of  his  testimony,  and  prove,  that  he  explicitly 
stated  that  there  had  not  been  a  deed  to  him  ;  and  that 
he  made  the  settlement  under  circumstances,  which  would 
naturally  have  induced  him  to  state  the  contrary,  if  the 
contrary  had  been  true.  Besides,  a  fourth  witness  depo- 
ses, that  at  a  difierent  time  he  told  him,  that  it  was  not 
a  conveyance  for  the  land  which  he  had,  but  a  bond  for 
title,  as  he  called  it,  when  he  should  pay  for  the  land. 
Then,  it  is  a  consideration  entitled  to  much  weight,  that 
the  plaintiff  upon  whom  the  affirmative  lies,  has  not  ex- 
amined either  Roberts  or  Epps,  who  appear  to  have  been 
present,  when  the  deed  of  trust  was  made,  and  therefore 
roust  have  known  of  the  deed  of  conveyance,  if,  as  Le- 
guire says,  one  was  made  to  him  at  the  same  time*  But 
neither  of  them  has  been  examined,  nor  any  account  glvea 
of  them,  nor  aqy  reason  for  not  taking  their  testimony, 
but  the  plaintiff  has  preferred  relying  on  Leguire  alooeu 


188  SUPREME  COUllT. 

Howell  t>.  Hooks. 


The  circumstance,  that  Leguire  made  a  deed  of  trust, 
would,  indeed,  afford  some  presumption,  if  unexplained, 
that  he  had  the  title.  But  it  may  be  otherwise  ;  and  the 
answer  stateis  it  to  have  been  otherwise,  and  that  the  rea- 
son for  taking  the  deed  of  trust  was,  that  the  parties 
feared  that  even  the  equitable  title  might  be  sold,  to  the 
exclusion  of  the  sureties  for  the  purchase  money.  That 
point  was  not  so  entirely  plain,  that  these  persons,  who 
appear  to  be  illiterate,  might  not  have  entertained  that 
opinion.  At  all  events,  we  cannot  decree  for  the  plaintiff 
upon  a  fact,  thus  denied  and  thus  defectively  proved,  when 
it  was  in  the  plaintiff's  power,  if  the  fact  had  been,  as 
he  alleges,  to  have  proved  it  clearly  by  two  other  unsus- 

* 

pected  witnesses. 

Upon  the  whole,  then,  it  must  be  declared,  that  the 
plaintiff  has  failed  to  establish  that  Mauney  made  a  con- 
veyance of  the  premises  to  Leguire ;  and  therefore,  the 
bill  must  be  dismissed  with  costs. 

Pee  Cubum.  Decree  accordingly. 


HAMILTON  HOWELL  &  AL.  c».  CURTIS  HOOKS'  ADM'H. 

A  beqoett  of  a  particular  bond  is  a  npecilic  bequest,  and  the  executor  m  do! 
bound  to  collect  the  money  due  on  the  bond,  but  muitt  deliver  the  bond 
jteelf  to  the  legatees. 

Cause  removed  from  the  Court  of  Equity  of  Wayne 
County,  at  the  Fall  Term,  1845. 

The  following  is  the  case  presented  by  the  pleadings  ' 
and  proofs : 

In  the  year  1817,  Edward  Sasscr,  who  had  married  a 
daughter  of  Benjamin  Howell,  gave  to  the  Litter  his 
bond  for  #415  77,  payable  two  days  after  date.  In  No- 
vember, 1828,  Benjamin  Howell  made  his  will,  and  died 
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in  1829.  The  11th  clause  of  the  will  is  as  follows :  "  1 
give  and  bequeath  unto  the  daughters  of  Edward  Sasser, 
one  note  which  I  hold  on  said  Sasser,  to  be  equally  di- 
vided between  them,  the  amount  probably  <f500."  The 
will  was  duly  proven,  and  the  executor,  therein  named, 
Benjamin  Howell,  Jun.  qualified  as  such,  and  took  into 
his  hands  the  property  of  his  testator,  including  this 
bond.  Benjamin  Howell,  Jun.  died  in  the  year  ,  and 
the  defendant  was,  by  the  proper  authority,  appointed  hisi 
administrator ;  and  the  bond  in  question  came  into  his 
hands,  to.^ethcr  with  property  to  a  large  amount,  belong- 
ing to  his  intestate.  The  bill  charges  that  it  was  the 
duty  of  the  executor,  Benjamiu  Howell,  to  have  collect- 
ed the  bond,  which  is  still  due  and  unpaid,  and  to  have 
distributed  the  proceeds  among  those  entitled,  who  are 
the  complainants  in  this  case  ;  that,  in  consequence  of 
his  negligence,  the  bond  cannot  now  be  recovered,  as 
from  the  length  of  time  which  has  elapsed,  the  law  will 
presume  it  has  been  paid  ;  and  prays  that  the  defendant 
may  be  decreed  to  pay  to  them  the  amount  of  principal 
and  interest  due  thereon. 

The  answer  states  that  more  than  twelve  years  elapsed, 
from  the  time  the  bond  became  due  and  payable,  to  the 
death  of  Benjamin  Howell,  Sen. ;  and  that  letters  testa- 
mentary did  not  issue  to  him,  until  more  than  sixteen 
years  after  its  so  falling  duC.  It  further  states,  that,  soon 
after  the  issuing  to  him  his  letters  testamentary,  he  did 
call  on  the  obligee,  Edward  Sasser,  and  requested  him  to 
become  guardian  to  his  children,  and  receive  the  bond. 
This  he  declined,  saying  he  never  meant  to  pay  it.  That 
he  then  offered  to  transfer  it  to  Hamilton  Howell,  one  of 
the  plaintiifst  that  be  might  recover  it  to  the  use  of  him- 
self and  wife,  and  the  other  parties  interested  ;  but  How- 
ell refused  to  receive  it.  It  then  alleges  that  the  bequest 
is  a  specific  one,  and  that  it  was  not  the  duty  of  the  ex« 
ecutor,  Benjamin  Howell,  to  collect  it,  but  to  deliver  it 
-over  to  the  plaint itfs,  or  some  one  of  them,  whensoever 
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required  to  do  so ;  which  obligation  was  discharged  by 
his  offer  to  Hamilton  Howell. 

The  evidence  taken  in  the  cause  proves,  that  Benja- 
min Howell,  the  executor,  did  offer  to  deliver  the  bond  to 
Hamilton  Howell  or  Ransom  Rose,  two  of  the  plaintiffs^ 
that  they  might,  if  they  chose,  take  the  necessary  steps 
to  collect  it;  and  they  refused  to  receive  it. 

The  cause  has  been  regularly  transferred  to  this  Court 
for  hearing. 

Mordecai,  for  the  plaintiffs. 
J.  IL  Bryan,  for  the  defendant. 

Xash,  J.  The  only  question  presented  by  this  case, 
and  which  the  Court  is  called  on  to  decide,  is,  whether 
or  not  it  was  the  duty  of  the  executor,  Benjamin  Howell, 
to  collect  the  money  due  on  the  bond  of  Edward  Sasser, 
and  divide  it  among  his  children.  We  think  it  was  not ; 
it  results  from  the  very  nature  of  the  legacy,  that  such 
was  not  his  duty.  It  is  a  bequest  of  a  specific  article,  of 
a  particular  bond,  and  not  of  the  money  due  upon  it. 
The  testator  gives  the  bondj  due  to  him  from  Edward 
Sasser,  to  his-  daughters.  Such  a  legacy  can  only  be. 
satisfied  by  the  delivery  of  the  identical  article  or  sub- 
ject. 2  Wil.  on  Ex'rs.  740.  Fonb.  Treat,  on  Eq.  B.  4, 
Tart  1,  ch.  11,  sec.  5,  n.  a.  Thus,  if  a  particular  horse 
or  negro  is  bequeathed,  the  executor  cannot  sell  the  horse 
or  negro  and  tender  the  money  in  his  discharge ;  nor  can 
he,  with  the  money,  purchase  another  horse  or  negro  and 
tender  that.  He  must  keep  the  particular  article,  and 
have  that  ready  to  deliver,  whenever  a  demand  is  made. 
It  is  true,  the  money  due  on  this  bond  is  its  essence,  and,  if 
when  the  legacy  was  demanded,  the  executor  had  it 
ready  to  pay  over,  it  is  not  to  be  supposed  but  what  the 
legatees  would  take  it.  But  what,  if  in  the  collection  of 
the  bond,  he  had  received  counterfeit  money  in  payment, 
or  the  notes  of  a  Bank,  which  had  subsc(}uently  failed — 
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would  the  legatee  be  bound  to  receive  them  ?  Clearly 
not.  He  would  say,  my  legacy  was  of  a  bond,  not  mo- 
ney ;  and  I  demand  the  bond.  We  think,  then,  that  the 
executor  was  not  bound  to  bring  an  action  on  the  bond 
against  Edward  Sasser,  the  obligor.  On  the  contrary,  it 
was  his  duty  to  retain  it,  subject  to  the  demand  of  the 
legatees.  This  view  of  the  case  is  an  answer  to  the  , 
cases  cited  in  behalf  of  the  plaintiff,  from  the  2d  and 
dd  Brown's  C.  R.  In  Lawson  and  Copelandy  Lord  TiirR- 
Low  decided,  that  an  executor  was  liable,  when  he  neglect- 
ed to  sue  for  money  due  the  estate,  so  long  as  to  enable 
the  debtor  to  protect  himself  under  the  statute  of  limita- 
tions, because  it  was  his  duty  to  collect  it.  But  it  is 
said,  the  words,  "  to  be  equally  divided,''  in  the  bequest, 
show  that  it  was  the  intention  of  the  testator,  that  the 
executor  should  collect  the  bond  and  distribute  the  money. 
The  answer  is,  if  such  was  his  intention,  he  would  have 
bequeathed  the  money  and  not  the  bond.  We  consider 
those  words  as  indicating  on  the  part  of  the  testator,  how 
the  legatees  should  hold  the  bond.  The  executor  offered 
the  bond  to  Hamilton  Howell  and  to  Ransom  Rose,  two 
of  the  plaintiffs,  to  collect  for  their  use  and  the  use  of 
those  who  were  jointly  interested  with  them,  thereby 
authorizing  them,  if  necessary,  to  use  his  name  in  its 
collection  ;  and  he  would,  no  doubt,  at  their  request,  have 
endorsed  it  without  recourse,  as  it  would  have  been  his 
duty  to  do.  In  making  this  offer,  we  consider  the  ex- 
ecutor as  having  discharged  himself  of  all  responsibility 
to  them,  and  his  administrator  having  the  bond  ready 
to  deliver  to  any  one  legally  authorized  to  receive  it, 
the  plaintiffs  have  no  equity  against  his  estate.  Wc 
consider  this  an  ungracious  claim  on  the  part  of  the 
plaintiffs.  Edward  Sasser,  the  obligor,  was  the  father 
and  father-in-law  of  the  complainants— a  man  of  wealth. 
Moreover,  he  is  entitled,  as  the  next  of  kin  of  those  of 
hi&  daughters  who  have  died  intestate,  to  their  shares  in 
the  bond. 
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The  plaintiits  are  entitled  to  a  decree  for  the  delivery 
of  the  bond ;  but  they  must  pay  all  costs. 

Per  Ci  ria*.  Decree  accoruingly. 


BARBARA  RICHARDSON  vt.  PETER  W.  lUNTOX  &.  \U 

A  tmtator  deviMd  to  his  wife  a  lar^e  real  and  penotial  eslatei  and  then  di* 
reeled  as  follows :  **  It  is  my  wish  that  my  widow  and  cousio  Barbara 
Richardson  should  continue  to  keep  house  together;  but  should  they  not,  I 
wish  my  executor  to  pay  over  to  cousin  Barbara  Richardson  $1 ,000,  or  that 
amount  out  of  the  property  left  my  wife/'  The  parties  oontinned  to  liv« 
tosrether  until  the  death  of  the  widow.  Held,  that,  on  the  happening  of 
that  event,  B.  R.  was  entitled  to  receive  the  legacy  of  9IOOO. 

Cause  removed  from  the  Court  of  Equity  of  Pasquotank 
County,  at  the  Fall  Term,  1845. 

The  case  was  as  follows : 

Samuel  Halstead  died  in  the  year  1832,  having  maie 
his  last  will  and  testament.  In  it  he  devises  to  his  wife, 
Eliza  E.  Halstead,  a  large  real  estate  and  much  valuable 
personal  property,  and  by  the  6th  clause,  he  bequeaths  as 
follows :  **  It  is  my  wish  that  my  widow  and  cousin  Bar- 
"  bara  Richardson,  should  continue  to  keep  house  together, 

but  should  they  not,  I  wish  my  executors  to  pay  over  to 

cousin  Barbara  Richardson  81,000,  or  that  amount  out 
"  of  the  property  left  my  wife."  William  S.  Hinton,  one 
of  these  defendants,  and  Edwin  H.  Hinton,  were  appointed 
executors  ;  of  whom  the  former  alone  qualified  as  such, 
and  assented  to  the  legacy  to  the  widow,  who  took  pos- 
session of  the  property  devised  to  her.  After  the  death 
of  the  testator,  the  complainant  and  the  widow  trontinued 
to  keep  house  together,  up  to  the  time  of  the  marriage 
of  the  latter  with  Peter  W.  Hinton,  the  other  defendant. 
After  that  event,  the  plaintiff  continued  to  live  with  Peter 
W.  Hinton,  until  the  death  of  his  wife  in  1846,  soon  after 
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which  she  left  his  house  and  family.  The  property,  which 
was  devised  to  the  widow  Halstcad,  and  which  she  pos- 
sessed at  the  time  of  her  intermarriage  with  the  defendant, 
Peter  W.  Hinton,  came  into  his  hands.  When  the  plain- 
titf  expressed  her  intention  of  leaving  his  family,  the 
defendant.  Peter,  told  her  she  was  at  liberty  to  remain 
still  with  him,  as  she  had  before  done. 

The  bill  is  filed  to  compel  the  defendants  to  pay  to  the 
complainant  the  tlOOO,  so  bequeathed  to  her. 

The  answer  of  Peter  W.  Hinton  resists  the  plaintrff's 
recovery,  upon  the  ground,  that  the  only  fair  construction, 
which  can  be  put  upon  the  clause  of  the  will  in  question, 
is,  that  the  plaintiff  should  have  her  election,  either  to 
live  with  the  widow  or  to  take  the  legacy  of  01000,  and 
that  her  election  should  be  made  either  at  the  death  of 
the  testator,  or  in  some  reasonable  time  thereafter ;  and 
that  she  had  elected  to  live  with  Mrs.  Halstead,  and  can- 
not now  claim  the  monev. 

Badger,  for  the  plaintiff. 

A.  Moore,  for  the  defendants. 

Nash,  J.  We  cannot  yield  our  assent  to  this  construc- 
tion. We  believe  the  testator  intended  a  substantial 
benefit  to  the  plaintiff.  The  construction  claimed  l^-  the 
defendant  would  make  it  entirely  illusory,  and  dependent 
upon  the  will  or  caprice  of  the  widow.  The  clause  is 
not  very  explicit,  and  is  somewhat  peculiar.  The  lan- 
guage is,  "  I  wish  that  my  widow  and  cousin  Barbara 
Richardson  should  continue  to  keep  house  together,  but 
should  they  not,**  &c. — not  simply  lire  together.  His 
wish  wa.s,  that  they  should  continue  together,  and,  while 
ibey  did  so,  that  Barbara  was  to  be,  equaHy  with  his 
widow,  mistress  of  the  family,  and  enjoy  equal  privi- 
leges with  her-  While  so  keeping  house  together,  Bat- 
bara  is  not  to  receive  the  money,  because  she,  in  that 
ca.se,  is  already  provided  for ;  nor  does  he  make  her  con- 
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tingent  right  to  receive  her  pecuniary  legacy  dependent 
wholly  on  her  own  will  or  on  that  of  Mrs.  Halstead ;  the 
words  are — ''  but  should  they  not,"  &c.  If,  then,  alter 
the  death  of  the  testator,  they  continued  to  keep  house 
together,  it  would  not  have  been  in  the  power  of  the 
plaintiff,  at  any  time  thereafter,  capriciously  to  put  an 
end  to  their  joint  house^keeping,  and  then  demand  her 
legacy ;  neither  would  it  have  been  in  the  power  of  the 
widow  to  put  an  end  to  it,  and  thereby  deprive  her,  not 
only  of  a  home,  but  of  the  bounty  of  the  testator.  If  the 
widow  had  refused  to  permit  the  plaintiff  to  live  with 
her,  or,  after  they  had  so  begun  to  live,  she  had  ordered 
her  to  leave  the  house,  or  by  her  conduct  rendered  her 
further  residence  with  her  intolerable,  or  they  had  mu- 
tually agreed  to  separate  ;  in  either  o(  these  cases,  the 
right  of  the  plaintiff  to  receive  her  legacy  coul^  not  be 
questioned.  It  is  not,  therefore,  a  case  of  election,  tof 
her  rights  depend  not  alone  on  her  own  will,  but  in  part 
upon  that  of  another ;  nor  is  her  right  to  ei\joy  both  the 
interests  bequeathed  to  her,  though  at  different  periods, 
inconsistent  with  the  intention  of  the  testator ;  nor  does 
it  defeat  any  portion  of  the  will.  We  consider  the  sub- 
sequent marriage  of  Mrs.  Halstead  as  an  event,  whidi, 
in  itself,  put  an  end  to  their  jointly  keeping  house.  She 
had  ceased  to  have  the  right  to  permit  the  plaintiff  to 
live  with  her ;  she  had,  by  her  oMm  voluntary  act,  trans- 
ferred it  to  another,  and,  if  the  plaintiff  had  then  left 
her,  she  would  have  been  entitled  to  her  pecuniary  lega- 
cy. The  subsequent  death  of  Mrs.  Halstead,  then  Mrs. 
Hinton,  produced  the  same  effect.  The  power  to  keep 
house  together  had  ceased.  That  the  death  of  the 
widow  would  restore  to  the  plaintiff  her  right  to  the 
legacy,  is  obvious.  What,  if  the  widow  had  died  a 
month  or  a  year  after  their  joint  house-keeping  had  com- 
menced, it  could  not  be  pretended,  that,  in  such  event, 
from  no  fault  of  hers,  the  plaintiff  would  have  lost  the 
benefit  intended  her  by  the  kindness  of  the  testator. 
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We  are  of  opinion,  then,  that,  upon  the  death  of  the 
testator,  the  plaintiff  was  at  liberty  either  to  separate 
from  the  widow,  and  claim  the  money,  or,  with  the 
consent  of  the  latter,  to  continue  with  her,  in  which  case 
she  could  not  claim  the  legacy  during  the  continuance  of 
their  joint  residence ;  but  as  soon  as  that  ceased,  without 
any  fault  of  hers,  her  right  was  restored*  The  plaintiff 
is,  therefore,  entitled  to  her  legacy,  and  interest  on  it 
from  the  time  she  demanded  it,  upon  her  leaving  the  de- 
fendants house. 

The  defendant,  Peter  W.  Hinton,  states  that  he  is  en- 
titled, if  a  decree  is  made  in  favor  of  the  plaintiff,  to  an 
allowance  for  the  maintenance  of  a  negro  woman  and 
ehild  belonging  to  faer«  This  would  much  depend  upon 
the  fact,  whether  these  negroes  were  attendants  upon 
the  person  of  the  plaintiff,  which  does  not  appear.  The 
defendants  may  have  an  enquiry  upon  this  subject  if  they 
require  it 

Per  Cukux.  Decree  accordingly. 


GPURAIM  MAUiNEY  m.  HIGH  SHOAU  MANUFACTURING 

COMPANY. 

A  utifnritinii  can  raly  toe  or  be  mad  in  its  etrporaU  saoM,  vbImi  th«  act 
•f  iaeorpanUioB  eBablM  it  to  eoao  into  Cooft  in  tho  nano  of  any  othor 
panoa,  aa  ita  Prasident,  Caahiar,  &c. 

Cause  removed  from  the  Court  of  Equity  of  Lincoln 
County,  at  the  Fall  Term,  184S. 

The  following  is  the  case : 

The  bill  is  filed  against  Andrew  Motz,  President  and 
Stock-holder  of  the  High  Shoals  Manufacturing  Company, 
against  Samuel  R.  Simpson,  Eli  Hoyle,  and  John  Motz« 
Bireetors  aad  Stock-holders,  against  Michael  Hcke  and 
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Henry  W.  Burton,  Executors  of  Robert  H.  Burton,  dec'd. 
and  against  Henry  FuUenwider.  It  charges  that  Robert- 
H.  Barton,  dec'd.  had  been  President  of  the  Company, 
and,  while  so,  by  virtue  of  the  authority  of  his  office,  and 
various  resolutions,  passed  by  the  said  Company,  for  and 
on  behalf  of  the  Company-,  made  a  contract  with  the  de- 
fendant Henry  FuUenwider,  to  furnish  them  with  a  certain 
quantity  of  ore,  ibr  the  use  of  their  furnace.  It  alleges, 
that  although  the  contract  was  made  with  Henry  FuUen- 
wider, yet,  in  fact  and  truth,  it  was  made  between  tho 
company  and  FuUenwider  and  the  plaintiff,  he  being  a 
partner  with  FuUenwider,  equally  interested  with  him  in- 
the  contract,  and  entitled  equally  with  him  to  all  its  ben^ 
eiits ;  and  this  was  well  known  to  Robert  II.  Burton,  and 
to  the  Company,  who  recognized  him  as  such. 

The  bill  then  sets  forth  that  a  great  quantity  of  ore  wa^* 
raised  and  delivered  by  him  and  FuUenwider,  and  upon 
the  death  of  Robert  H.  Burton  and  the  appointment  of 
A.  Motz  as  President  of  the  Company,  he  demanded  a 
settlemeiit  of  accounts  arising  under  the  contract  set  fqrth, 
and  the  payment  to  him  of  his  share  of  what  was  due  to 
him,  but  that  his  demand  has  been  refused,  on  the  ground 
that  the  contract  was  made  by  the  Company  with  Henry 
FuUenwider,  and  that  they  had  claims  against  him,  to  an 
amount  equal,  or  more  than  equal,  to  what  was  duo  on 
the  contract  for  the  ore.  FuUehwder  is  entirelv  insol- 
vent.  The  bill  further  alleges,  that  he  obtained  from 
FuUenwider  orders  upon  the  Company  for  the  sum  of 
$600,  which  were  presented  to  A.  Motz,  the  President, 
who  said  he  could  not  accejit  them  without  consulting  M. 
Hoke,  and  that  th?y  were  returned  to  him,  and  he  claims 
them  as  equitable  assignments,  which  the  Company  aro 
bound  to  pay. 

The  answers  admit  the  contract  with  FuUenwider,  but 

deny  that  the  plaintiff  was  any  party  to  it;  admit  tht> 

^plaintiff  did  assist  in  raising  and  duliveriug  the  ore,  but 

not  undi;r  any/ contract  with  the  Company:  and  ii  he 
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vftLA  interested,  it  was  in  consequence  of  some  subsequent 
agreement  with  Fullenwider;  and  allege  that  Fallen- 
wider  is  indebted  to  the  Company  to  the  amount  of  what 
they  owe  under  the  contract;  but,  if,  upon  a  final  settle- 
ment between  the  Company  and  Fullenwider,  it  should 
be  found  any  thing  is  due  to  him  on  the  contract,  they 
are  willing  to  pay  it  over  to  the  plaintiif. 

Alexander^  for  the  plaintiff. 
Guion,  for  the  defendant. 

Nassii,  J.  This  Company  wjis  incorporated  in  the  year 
1H38,  by  the  name  of  the  '*  High  Shoals  Manuiacturing 
Company,"  and  it  is  enacted.  "  by  that  name  and  style, 
i»hall  sue  and  be  sued.''  In  that  name  alone,  can  they 
•declare  when  plaintiffs,  and  in  that  name  do  they  an- 
swer when  sued,  unless  the  act  of  incorporation  enables 
them  to  come  into  Court  in  the  name  of  any  other  per- 
son, as  their  President,  Cashier,  &c.  Brown  on  Actions, 
255.  In  the  case  of  this  corporation,  no  power  is  given 
to  sue  or  be  sued  in  any  other  but  their  corporate  name. 
The  bill,  though  filed  against  the  individuals  named,  is 
for  the  settlement  of  an  account  growing  out  of  a  con- 
tract made  with  the  Company,  and  to  enforce  it.  The 
corporation  is  the  debtor,  and  the  corporation  ought  to 
have  been  a  party  to  the  suit,  which  it  is  not. 

The  bill  is  subject  to  another  and  equally  fatal  objec- 
lion.  The  contract  set  forth  is  one,  as  stated  in  the  bill, 
made  between  the  Company  and  Henry  Fullenwider.  It 
is  true,  it  alleges  that  he,  the  plaintiff,  was  interested  in 
the  contract,  and  insinuates,  but  does  not  aver,  that  he 
was  a  party  to  it.  The  answers  deny  that  the  pJaintifT 
was  a  party  to  the  contract,  and  aver  it  was  made  with 
PuUenwider  alone.  They  admit,  that  the  plaintiff  may, 
after  the  contract  was  made,  have  been  admitted  by  hini 
to  a  participation  in  it.  From  the  evidence,  we  are  sat- 
ifiiied  this  was  the  fact,  and  that  the  plaintiif  was  not  a 
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party  to  the  original  contract*  and  that  any  interest  he 
may  have  in  it  is  derived  from  Fallenwider.  To  him  he 
must  look.  As  against  the  plaintiff,  the  Company  had  a 
right  to  have  their  claims  against  FuUenwider  fully  set- 
tled, before  they  would  hold  any  thing  .subject  to  his 
claim.  They  are  therefore  justified  in  obeying  the  ordrri 
of  FuUenwider,  in  disposing  of  the  money,  arising  under 
the  contract. 

We  could  not  refer  the  case  to  the  Master,  to  ascertain 
whether  the  Company  have  paid  FuUenwider  all  that  they 
owe  him,  on  account  of  the  ore  delivered  under  the  con- 
tract,  because  the  bUl  is  not  framed  with  that  view.  The 
plaintiff  claims  not  as  assignee  of  FuUenwider,  but  as  an 
original  contractor* 

Pur  Clriam.  Bill  dismissed  with  co^ts. 


JAMES  O.  LEWIS  &.  AL.  w.  FRANCIS  S.  COXE  A.  AL. 

A  Court  of  Equity  will  not  interfere  to  enforce  the  perforniaBce  of  n  coa* 
tract,  aAer  the  lapse  of  forty  years  from  the  time  wbea  it  should  have 
been  executed. 

The  caee  of  Tmle  v.  Conner,  2  Dot.  Eq.  224,  cited  and  approTed. 

Cause  removed  from  the  Court  of  Equity  of  Rutherford 
County,  at  the  Fall  Term,  1845. 

The  following  ease  was  presented  by  the  pleadings  and 
process : 

Prior  to  the  year  1802,  Tench  Coxe,  of  Philadelphiai 
t^btained  patents  for  very  large  tracts  of  land  in  Bun- 
combe, Rutherford,  and  other  Counties  in  the  Western 
part  of  this  State.  Among  them  was  a  tract,  situate  in 
Rutherford,  containing  14,720  acres  granted  by  patent, 
Na  1023;  and  Coxe  had  conveyed  that  and  others  of  his 
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Unds  ill  this  State  to  Peter  Stephen  Duponceau  and 
others,  as  trustees  for  certain  purposes.  On  the  14th  of 
May,  1802,  Tench  Coxe  and  his  trustees  united  in  a  letter 
of  attorney  to  Peter  Fisher,  whom  they  sent  out  from 
Pennsylvania,  authorizing  him  to  make  sale  of  the  iand.4 
or  any  parts  of  them.  On  the  17th  of  July,  1802,  Fisher 
entered  into  a  written  agreement  with  James  Miller,  who 
resided  at  Rutherfordton,  for  the  sale  of  600  acres,  part 
of  patent  No.  1023,  and  described  as  ^  lying  on  the  wa- 
ters of  Glaghom's  creek ;  the  same  to  be  run  in  a  long 
square,  and  include  the  shoal  on  the  stone-cutter  fork  of 
the  said  creek  f  for  which  Fisher  bound  himself  to  make 
t|tle  in  ten  days,  in  consideration  of  a  certain  roan  gekl- 
ing  then  delivered  to  Fisher.  A  considerable  number  of 
sales  and  conveyances  were  made  by  Fisher  to  other 
persons,  and  he  reported  them,  from  time  to  time,  to  his 
employers  in  Philadelphia,  until  the  revocation  of  his 
power  in  1807 ;  but  this  sale  to  Miller  does  not  appear  to 
have  been  reported.  In  1807,  Tench  Coxe  and  his  trus- 
tees conveyed  to  Cdxe's  son.  Tench  Coxe  the  younger, 
7360  acres ;  being  the  northern  part  of  the  tract  No. 
1023,  excluding  such  lands  as  had  been  previously  sold 
to  other  persons.  Tench  Coxe  the  younger,  then  came 
to  Rutherfordton  and  resided  there  until  his  death  in 
1814 ;  and  during  the  same  period  James  Milter  also  con- 
tinued to  reside  there.  He,  T.  Coxe,  Jun.,  continued  to 
make  sales  of  parts  of  the  land,  and,  upon  his  death,  his 
lands  descended  to  his  brothers  and  sisters,  who  are  the 
defendants  in  this  suit ;  and  all  of  them,  except  Francis 
S.  Coxe,  united  in  a  conveyance  to  Francis  S.  Coxe. 

In  1823,  Francis  S.  Coxe  employed  two  surveyors  to  sur- 
vey and  make  a  map  of  the  4arge  tract,  with  a  view  to 
ascertain  w^at  parts  of  it  belonged  to  or  were  claimed 
by  other  persons,  and  to^  have  the  residue  laid  off  into 
parcels,  best  fitted  for  sale.  He  instructed  the  surveyors 
to  ascertain,  if  they  could,  the  validity  of  the  interior 
claims ;  and  that,  wherever  they  could  not  arive  at  a  cer- 
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tainty,  that  a  claim  was  bad,  they  were  to  act,  in  surveying 
and  making  the  map,  as  if  it  was  good.  The  instructions 
then  proceed  thus  :  **  The  two  following  claims  must  in 
this  manner  (for  the  purpose  of  surveying)  be  treated  a» 
if  they  were  good,  although  I  am  ignorant,  whether  they 
are  valid  or  not :  First :  For  a  sale  said  to  have  been 
made  to  General  James  Miller  by  Peter  Fisher,  agent,  for 
640  acres  of  land  on  the  Stone-cutter  creek,  claimed  by 
Col.  Richard  Lewis.  Secondly,  for  a  sale,"  &c.  The 
survey  and  map  were  accordingly  made  in  June,  1823 ; 
and  from  the  map  it  appears,  that  66  tracts  or  different 
parcels  were  claimed  under  various  titles  by  different 
perions  within  the  large  patent.  No.  1023,  of  14,720  acre^ 
and  were  so  situated  within  it,  as  to  leave  the  unsold  or 
unclaimed  residue  to  consist  of  44  separate  parcels,  con- 
taining in  the  whole  7,121  acres.  Of  the  66  tracts  thus 
claimed  by  others,  that  said  to  have  been  sold  to  James 
Miller  is  one.  It  is  laid  down  on  the  map  in  his  name> 
as  containing  600  acres  on  Stone-cutter's  Fork,  not  in  a 
square  or  parallelogram,  but  in  a  very  irregular  figure^ 
having  thirteen  lines,  and  they,  except  two,  the  lines  of 
tracts  laid  down  as  having  been  sold  to  other  persons  or 
to  be  claimed  by  them.  The  report  of  the  surveyor  states 
the  titles  of  the  several  claimants  to  the  different  parcels, 
all  of  which  they  deemed  valid  except  12  ;  and  of  those 
12,  the  claim  of  Miller  is  one.  Of  it,  the  report  speaks 
thus; 

"  No.  15  :  COO  acres  claimed  bv  Richard  Lewis,  &c.  un- 
"  der  a  bond  given  by  Peter  Fisher  to  James  Miller  in 
"  1802,  to  make  him  a  title — sec  copy  of  bond — not  lo- 
"  cated  or  surveyed,  no  place  of  beginning,  or  courses 
"  or  distances  stated  in  the  bond ;  unimproved — we  can- 
"  not  judge  whether  it  be  valid  or  not — it  is  put  down 
"  in  draft  by  suppositions." 


Francis  S.  Coxe  soon  afterwards  removed  to  Tennes- 
see, and  appointed  Francis  Alexander,  of  Rutherford,  his 
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attorney,  with  power  to  take  care  of  his  lands,  and  sell 
and  convey  them.  P.  Alexander  was  the  public  survey- 
or for  Rutherford,  and  in  February,  1835,  he  made,  at  the 
instance  of  the  heirs  of  Miller,  a  survey  and  plan  of  600 
acres  of  land  on  Stone-cutter's  creek,  including  the  shoal, 
but  in  a  difierent  form  from  that  in  the  map  of  1823,  that 
is  to  say,  having  only  nine  lines,  and  conveying  different 
land  in  a  great  degree. 

Th^  present  bill  was  filed  in  July,  1843,  and  charges, 
that,  although  the  contract  was  made  in  the  name  of 
Fisher  himself,  yet  that  it  bound  his  principals,  and  that, 
in  fact,  the  horse,  that  was  given  for  the  land,  was  re- 
ceived by  Tench  Coxe  the  elder,  and  that  he  recognized 
the  sale  made  by  Fisher,  as  did  also  Tench  Coxe  the 
younger.    The  bill  charges,  that,  from  the  thne  of  the 
contract.  Miller  and  those  claiming  under  him  were  in 
possession  of  the  land,  and  claimed  it  as  theirs ;  that 
none  of  it  was  cultivated  or  cleared,  but  that  they  cut 
timber  on  it,  and  their  claim  was  notorious ;  that  Miller 
paid  the  taxes  on  it,  and  that  neither  of  the  Coxe's  did  so 
after  the  sale  ;  and  it  charges,  that  the  several  surveys 
and  maps  before  mentioned  were  intended,  and  were,  in 
fact,  acknowledgments  by  Francis  S.  Coxe,  or  his  agents, 
of  Miller^s  purchase  and  title.    The  bill  also  states,  that 
Miller  was  prevented  by  age  and  infirmity  from  having 
the  land  laid  off  in  his  life-time,  and  getting  a  convey- 
ance  executed  in  Philadelphia;   that  he  ^died  in  the 
year         ,  leaving  Sarah,  the  wife  of  Richard  Lewis, 
and  another  daughter,  the  wife  of  James  Erwin,  his  only 
children  and  heirs  at  law ;  and  that  the  said  Richard  and 
James  are  both  dead,  and  the  said  land  hath  descended 
to  your  orators  and  oratrixes  as  heirs  at  law.''    The  - 
prayer  is  for  a  specific  performance,  by  a  decree  that  the 
defendants  convey  to  the  plaintiff  in  fee  simple  ^  the 
said  lands.** 

The  answers  deny  all  knowledge  or  information  of  the 
sale  made  by  Fisher  to  Miller,  except  as  the  same  ap- 

65 
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pears  on  the  face  of  the  instrument  executed  by  FUher, 
which  the  defendant,  Francis  S.  Coxe,  first  saw  and 
heard  of  in  the  year  1823.  They  deny  that  either  Tench 
Coxe»  the  elder  or  the  younger,  wac ,  as  the  defendants  be- 
lieve, informed  thereof,  or  recognized  the  sale,  or  received 
the  horse  or  any  other  consideration  for  the  land ;  and 
they  state  that  Fisher  did  not  include  this  in  any  of  his 
reports  of  sales  to  his  employers ;  and  that,  from  that  cir- 
cumstance, and  the  laches  of  Miller  in  not  getting  from 
Fisher  a  conveyance,  and  not  making  known  his  claim 
to  either  Tench  Coxe,  the  elder  or  the  younger,  or  to  the 
defendant,  Francis  S.,  during  Miller's  life,  the  defendants 
believe  that  the  contract,  if  made,  was  abandoned  in  a 
very  short  time  afterwards.  The  defendants  also  deny, 
and  particularly,  the  defendant  Francis  S.,  that  Miller, 
or  any  other  person  under  him,  ever  was  in  possession  of 
any  land  under  the  contract,  or  cut  timber  thereon,  or 
paid  taxes  therefor,  to  their  knowledge  or  belief;  for 
they  say,  that  the  Coxes*  respectively  paid  taxes  on  that 
part,  with  the  other  unconveyed  portions,  of  the  large 
grant  No.  1023,  and  that,  in  fact,  the  Miller  claim  was 
never  laid  off  by  Miller  or  any  one  claiming  under  him, 
or  in  any  manner  identified,  until  the  survey  made  in 
1835  by  Francis  Alexander — ^which,  they  say,  was  made 
for  Richard  Lewis  by  Alexander,  as  the  County  surveyor, 
and  not  for  Francis  S.  Coxe,  or  as  the  agent  of  Coxe. 
The  defendant,  Francis  S.  Coxe,  denies  that  he  intended 
to  recognize  and  confirm  the  sale  to  Miller,  by  his  in- 
structions to  his  surveyors  in  June,  1823,  or  that  they  did 
by  the  survey  and  map  made  for  him ;  and  he  says,  on 
the  contrary,  that  the  sole  purpose  of  the  survey  was  for 
his  private  use,  to  enable  him  to  settle  correctly  with 
his  father's  trustees  for  the  lands  sold  by  them  to  his 
brother  Tench  Coxe  the  younger,  for  which  the  title  was 
unquestionable,  and  to  enable  him  to  discover  what  land 
he  might  subsequently  sell  to  others,  without  danger  of 
any  controversy  respecting  the  title :  and,  consequently, 
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that  his  instructions  and  the  report  both  expressly  declare, 
in  respect  to  this  claim  under  Miller,  that  it  was  uncer- 
tain, whether  it  W8is  good  or  not,  and,  particularly,  the 
report  specifies  objections  to  it,  which  prove  it  to  be  in- 
valid, though  the  surveyors  would  not  undertake  to  judge 
thereof. 

The  answers  then  insist  on  the  great  length  of  time 
that  has  elapsed,  the  death  of  all  the  immediate  parties 
to  the  alleged  contract  long  ago,  the  staleness  of  the  claim, 
And  the  difficulty  of  establishing  the  actual  facts  affeclitig 
the  merits  of  the  claim.  An  account  of  the  sales  of  lands 
within  this  patent  was  made  up  by  Tench  Coxe,  the  elder, 
in  Philadelphia,  in  August  1819,  and  signed  by  him  with 
a  view  to  a  settlement  with  his  trustees,  and  it  does  not 
include  any  sale  to  Miller.  Tliis  document  is  proved  by 
several  witnesses  to  be  in  his  hand-writing,  who  say  also 
that  he  died  at  an  advanced  age  in  1824.  It  further  ap- 
pears, that  Fisher  has  been  dead  many  years,  and  also 
Miller.  At  what  particular  time  Miller  died,  is  not  sta« 
ted,  though  it  appears  that  he  was  alive  in  1814. 

The  land  appears  to  be  situated  in  the  mountainous 
part  of  Rutherford,  and  it  is  stated  by  the  witnesses,  that' 
the  average  price  of  such  land  in  1802  was  twenty-five 
cents  an  acre.  It  is  proved  by  one  witness,  that  Fisher 
got  from  Miller  a  fine  roan  gelding  in  1802,  and  that  it 
was  generally  understood  that  it  was  for  land  on  Stonc- 
cutter^s  fork ;  and  by  several  witnesses,  that  it  was  fur- 
ther understood  then,  and  continually  since,  that  600  acres 
of  land,  around  the  Shoal  of  Stone-cutter's  fork,  had  been 
bought  by  Miller  from  Fisher,  as  the  agent  of  Coxe,  and 
was  claimed  by  Miller  and  his  heirs.  Two  persons,  who 
purchased  land  from  Tench  Coxe,  the  younger,  situate,  as 
appears  in  the  map  of  1823,  on  the  North  of  the  land  laid 
down  therein  as  Miller^s,  state  that  they  always  understood, 
that  Miller^s  purchase  adjoined  them  to  the  South,  and 
that  the  land  there  was  always  reported  to  be  Miller^s ; 
and>  further,  that  Tench  Coxe,  the  younger,  though  often 
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on  their  land,  did  not  in  their  hearing  set  up  title  to  the 
particular  tract  called  Miller's. 

The  surveyors  state,  that  Francis  S.  Coxc  never  recog- 
nized to  them  the  claim  of  Miller  ;  and  that  it  was  laid 
down  in  the  map  merely  for  his  information,  as  to  its  sit- 
uation, whether  it  was  good  or  bad,  and  not  as  acknowl- 
edged by  him  to  be  good.  And  Francis  Alexander  states, 
that  the  survey  of  1835  was  not  made  by  him  for  Coxe  or 
with  a  view  that  he,  as  Coxe's  agent,  should  convey  the 
land ;  for  that  Coxe  did  not  instruct  him  to  convey  it,  nor 
ever  admit  that  it  ought  to  be  conveyed. 

No  counsel  for  the  plaintiffs. 
Alexander,  for  the  defendant j?. 

RuFFiN,  C.  J.  It  will  be  at  once  perceived,  that  the 
plaintiffs  cannot  have  a  decree,  for  the  want  of  an  allega- 
tion or  proof  of  the  death  of  their  mothers,  Mrs.  Lewis, 
and  Mrs.  Erwin.  The  bill  states  that  they  were  the  sur- 
viving daughters  of  James  Miller,  and  were  his  heirs ; 
and  that  they  were  then  married,  and  that  the  husbands 
subsequently  died,  and  thereupon  that  the  land  descended 
to  the  plaintiffs  as  heirs  at  law.  But  it  does  not  state,  to 
whom  the  plaintiffs  are  heirs  ;  and,  from  the  structure  of 
the  sentence,  the  grammatical  construction  is,  that  the  land 
descended  from  the  plaintiff's  father.  This  is  the  una- 
voidable construction,  when  it  is  perceived  that  in  no  part 
of  the  bill  does  it  appear,  that  the  mothers  are  dead.. 
Consequently  the  land  belongs  to  Miller's  daughters  and 
not  to  their  husbands'  children.  We  have  no  doubt,  how- 
ever, that  this  was  a  mere  slip  of  the  draftsman,  and 
therefore  would  allow  the  cause  to  stand  over  for  an 
amendment,  if  the  claim  itself  had  merits,  or  it  were  at 
all  probable  that  the  plaintiffs  could  ever  entitle  them- 
selves to  relief.  But  we  are  satisfied,  they  could  not  get 
a  decree,  and  consequently  that  the  bill  might  as  well  be 
dismissed  at  once. 
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The  great  lapse  of  time^  and,  especially,  taken  in  con- 
junction with  the  vagueness  of  the  contract  in  respect  to 
the  particular  land  sold,  and  with  the  ilirther  circum- 
stance, that  nothing  was  ever  done  under  it,  furnishes 
strong  grounds  for  believing  that  the  contract  was 
abandoned,  and,  at  all  events,  repels  all  claim  to  the 
Interference  of  the  Court  of  Equity.  It  was  forty-one 
years  afler  the  bargain,  before  the  bill  was  filed,  or  any 
distinct  claim  set  up,  as  far  as  is  seen.  There  was,  in- 
deed, a  sort  of  reputation,  that  Miller  or  Miller's  heirs 
owned  laud  around  the  Shoal  of  Stone-cutter's  fork ;  but 
it  is  not  pretended,  that  even  the  reputation  fixed  upon 
any  land  in  particular,  except  that  two  witnesses,  who 
owned  land  in  one  direction,  say,  they  understood  that 
it  came  up  to  their  lines — though  how  they  came  by 
that  understanding,  they  do  not  state.  It  is  certain,  that 
the  land  they  reputed  to  be  Miller's,  is  altogether  differ- 
ent in  form  from  that  contracted  for ;  and  that  Miller  . 
never,  cither  in  conjunction  with  Fisher  or  Coxe,  or  even 
by  himself,  proceeded  to  survey,  or  in  any  way  set  apart, 
any  particular  parcel  as  his  under  the  contract.  And  to 
this  day  there  has  been  no  such  appropriation,  that  can 
be  respected.  Indeed,  the  bill  does  not  and  could  not 
claim  any  land  in  particular,  for  none  has  been  identi- 
fied, at  least  as  at  all  corresponding  to  the  description  in, 
the  contract ;  and  the  plaintiffs  are  unable  to  describe 
any  land  in  their  bill,  for  which  they  are  willing  to  take 
a  deed.  Such  being  the  state  of  the  case,  the  inference 
seems  a  fair  one,  that  Miller  and  Fisher  rescinded  the 
contract ;  for,  otherwise,  it  would  be  very  extraordinary, 
that  Miller  did  not  take  a  deed  from  Fisher,  who  had  au* 
thority  to  execute  it  for  five  years  after  the  contract,  nor 
claim  one  from  either  of  the  Coxe's,  nor  even  take  any 
iitep  to  identify  the  land  he  was  to  have. 

The  probability  is,  therefore,  that  Fisher  paid  for  the 
horse  in  sonje  other  wav,  and  that  in  fact  the  sale  was 
expressly  rescinded — especially,  as  Fi«lier,  though  he  re- 
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ported  other  sales  to  his  principalsi  never  reported  tliis. 
But  if  it  was  not  expressly  rescinded,  the  Court  must  treat 
it  as  abandoned.  Not  one  act  has  been  done  under  it,  as 
a  subsisting  contract  for  about  forty  years.  The  bill«  in- 
deed, endeavors  to  excuse  this  laches  by  a  statement  of 

Miller's  age  and  infirmities.    But  there  is  no  evidence  on 

« 

those  points,  and  tbe  persons,  from  whom  he  could  ^ct  the 
title,  were  resident  in  the  same  village  with  him.  The 
bill  also  states  axsts  of  ownership,  such  as  paying  taxes 
and  cutting  timber ;  but  even  those  equivocal  acts  are 
not  proved,  nor  any  thing  approaching  towards  a  prepa- 
ration to  get  a  title,  until  Miller's  son-in-la\v,  Lewis,  in 
1835,  employed  F.  Alexander  to  see  if  he  could  not  lay 
off  000  acres  of  land  around  the  Shoal  in  some  form.  It 
is  very  clear,  that  not  one  of  the  Coxe  family  ever  ac- 
knowledged the  contract  as  obligatory  or  subsistent,  and 
that  Francis  S.  Coxe  did  not  mean  to  do  so.  or  in  the 
.  least  to  confirm  it  by  his  instructions  to  his  surveyors, 
and  any  thing  done  under  them — for  they  were  acts  rf/- 
ecrso  intuitu.  There  is,  then,  nothing  whatever  to  ac- 
count for  the  want  of  diligence  on  the  part  of  the  al- 
leged vendee,  or  to  shed  that  light  upon  the  transac- 
tions between  Miller  and  Fisher,  which  will  enable  the 
Court  to  see  them  clearly,  so  as  to  be  reasonably  sure 
•that  we  see  the  whole  of  them,  through  the  dim  obscuri- 
ty of  so  long  an  interv^al  as  forty  years.  The  case  is  not 
more  favorable  to  the  plaintiffs  than  that  of  Tate  v. 
Conner,  2  Dev.  Eq.  224,  in  which  relief  was  refused  afler 
thirty-four  years. 

For  these  reasons,  the  bill  must  be  dismissed  with 
costs. 

Ti^iL  Curiam.  Decree  accordingly. 
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The  oomproniM  of  a  doobtful  right,  fairly  entered  into,  with  due  delibera- 
tion, will  be  eustained  iu  a  Conri  of  Eqaity. 

Cause  removed  from  the  Court  of  Equity  of  IVIecklen- 
burg  County,  at  the  Fall  Term,  1845. 
«   The  following  was  the  case : 

The  plaintiff  charges,  that  her  mother,  Catharine  Sim- 
mons, in  1822,  conveyed  to  her,  by  deed  of  gift,  a  negro 
girl  by  the  name  of  Jenny — ^"  to  have,  hold,  and  enjoy 
"  to  the  sole  and  separate  use  of  her,  the  said  plaintiff, 
**  during  her  natural  life,  free  and  separate  from  the  con- 
**  trol  of  her  husband,  Thomas  B.  Williams,  and,  after 
*'  her  death,  to  be  conveyed  to  her  children^ ;  that  her 
husband  never  claimed  the  negro  Jenny,  or  any  of  her 
children  as  his  property,  but,  upon  leaving  his  family 
and  removing  to  the  State  of  Tennessee,  he  was  in- 
duced to  sell  and  convey  his  right  in  them  to  the  de- 
fendant, Alexander,  who,  when  he  purchased,  had  full 
knowledge  of  the  plaintiff's  right.  She  further  states, 
that  the  defendant  sued  her  for  Jenny  and  her  children, 
and,  being  deranged  in  her  mind,  and  not  knowing  what 
she  was  doing,  she  was  led,  by  the  false  suggestions 
and  threats  of  the  defendant,  to  enter  into  a  compro- 
mise, and  to  sign  a  paper  conveying  to  him  her  right 
to  all  the  negroes  but  Jenny  and  her  child  John,  which 
were  secured  to  her.  The  prayer  of  the  bill  is,  to  have 
the  compromise  set  aside,  as  being  obtained  by  fraud 
and  oppression,  and  a  re-conveyance  of  the  negroes. 

The  defendant  alleges,  that,  by  the  terms  of  the  deed 
set  forth  in  the  plaintiff's  bill,  the  title  of  the  negroes 
was  in  Thomas  B.  Williams,  the  husband  of  the  plain- 
tiff, from  whom  he  purchased  them  for  a  full  and  val- 
jiable  consideration,  with  full  knowledge  of  the  above 
deed ;  that,  having  made  this  purchase,  he  brought  suit 
for  them  against  Elizabeth  Buchanan,  the  sister  of  the 
plaintiS;  with  whom  she  lived,  and  James  Miller  hei: 
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nephew,  and  who  was  in  possession  of  the  negroes,  hav- 
ing purchased  the  right  of  the  plaintiff's  cliildren  in 
them.  At  the  instance  of  the  plaintiff,  he  was  induced 
to  enter  into  a  compromise,  and  agreed  to  let  her  have 
Jenny  and  her  child  John,  she  agreeing  that  he  should 
have  the  remaining  three,  and  that  writings  under  seal 
were  executed  for  the  purpose  of  settling  their  respective 
rights.  He  denies,  that  at  the  time  this  compromise 
took  place,  the  plaintiff  was  deranged  or  out  of  her 
mind,  and  avers  that,  on  the  contrary,  she  was  in  full 
possession  of  her  faculties,  and  understood  what  she  was 
doing,  as  the  deed  was  deliberately  read  over  to  her. 
He  further  states,  that  the  former  name  oA  the  plaintiff 
was  Catharine  Simmons,  the  same  as  her  mother's,  and 
that,  in  the  year  1813,  she  purchased  the  negro  girl 
Jenny,  then  an  infant,  from  her  brother  James  Simmons, 
for  the  sum  of  $100,  and  took  from  him  a  bill  of  sale, 
and  that  after  her  intermarriage  with  Thomas  B.  Wil- 
liams, in  order  to  protect  the  negroes  from  his  debts,  he 
having  become  much  involved,  the  deed  set  forth  in 
plaintiff's  bill  was  executed  by  her  mother,  Catharine 
Sinmions,  to  her. 

Replication  being  taken  to  the  answer,  the  case  was 
removed  to  this  Court  for  hearing. 

Boyden^  for  the  plaintiff. 
Alexander^  for  the  defendant. 

Nash,  J.  We  do  not  deem  it  necessary  to  give  any 
construction  of  the  deed  of  1822,  as  to  the  rights  of  the 
husband,  Thomas  B.  Williams,  or  of  the  plaintiff  under 
it,  whether  property  can  or  cannot  be  conveyed  to  a 
feme  covert  to  hold  to  her  separate  use,  without  the  in- 
tervention of  a  trustee.  It  is  sufficient  for  the  present  • 
purpose  to  say,  it  was,  with  the  parties  concerned,  a 
doubtful  question.  The  defendant  purchased  the  ne- 
groes from  the  husband,  and  instituted  a  suit  to  recover 
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them.  While  the  title  is  thus  in  contestation,  or  while  he 
is  claiming  them  as  his  property,  and  the  plaintiff  holding 
them  as  hers,  they  agree,  in  order  to  put  an  end  to  the 
dispute,  to  divide  the  property.  The  compromise  of  a 
doubtful  right,  fairly  entered  into,  with  due  deliberation, 
will  be  sustained  in  a  Court  of  Equity.  It  is  reasonable 
and  proper  it  should  be  so  ;  parties  must  be  at  liberty  to 
settle  their  own  controversies,  by  dividing  the  property 
in  controversy,  and  public  policy  upholds  the  right.  Ist 
tx}L  Stores  Eq.  134,  sec.  121.  The  plaintiff  in  her  bill 
sets  out  the  compromise  and  endeavors  to  get  rid  of  it,  as 
obtained  from  her,  while  not  possessed  of  mind  sufficient 
to  make  a  binding  contract.  If  such  be  the  case,  un« 
questionably  it  is  not  binding  on  her.  It  is  sufficiently 
proved,  we  think,  that  the  plaintifi^'s  mind  was  naturally  a 
weak  one,  and  that,  at  some  period  of  time,  before  the 
compromise  took  place,  it  was  unsettled ;  but  there  is  no 
sufficient  evidence  that  such  was  its  condition  at  the 
time  of  the  settlement.  On  the  contrary,  the  evidence  is 
satisfactory,  that  she  was  in  the  full  possession  of  her 
understanding  at  the  time.  She  exhibited  anxiety  that  it 
should  be  executed  by  her  sister,  Elizabeth  Buchanan, 
and  James  Miller,  and  it  was  done.  The  terms  of  the 
compromise  were  agreed  on  at  one  meeting,  and  exe- 
cuted at  a  subsequent  one.  So  that  the  plaintiff*  was  not 
hurried  in  the  matter,  but  had  time  to  deliberate  and  con- 
sult her  friends.  David  Galloway,  a  subscribing  wit- 
ness to  the  deedsy  and  who  lives  a  half  mile  from  the 
plaintiff,  states  he  knew  her  well,  and  that  she  knew,  at 
the  time,  very  well  what  she  was  doing,  and  he  heard 
nothing  of  her  derangement  until  after  the  compromise. 
She  requested'  him  to  testify,  that,  at  the  time  it  took 
.  place,  she  was  deranged,  which  he  refused.  The  counsel, 
who  managed  the  suit  at  law  in  behalf  of  Mrs.  Buchanan 
and  Miller,  states  that  the  plaintiff  was  examined  as  a 
witness  in  that  suit,  and  he  saw  no  cause  to  doubt  the 
sanity  of  her  mind.    He  advised  the  compromise,  be* 
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cause  he  thought  the  title  of  his  clients  not  good.  We 
repeat,  then,  that  we  are  satisfied  from  the  evidence,  that 
whatever  may  have  been  the  state  of  her  mind  previous 
to  the  compromise,  at  that  time  she  was  not  deranged, 
but  knew  and  understood  what  she  w^as  doing ;  and  it 
is  fortimate  for  her  that  such  is  the  fact.  By  the  com- 
promise, she  has  secured  to  'herself  two  of  the  negroes, 
when  in  fact  she  was  entitled  to  none  of  them.  The  de- 
fendant alleges  in  his  answer,  and  proves  it  by  his  wit- 
nesses, from  the  declarations  of  the  plaintiff  herself^ 
made  before  her  marriage,  that  she  had  purchased  the 
negro  girl  Jenny  from  her  brother,  James  Sinmions^  and 
had  given  him  for  her  $100,  which  she  had  n^ade  by  sell- 
ing spirits.  No  evidence  in  the  case  shows  that  the  title 
of  the  girl  ever  was  in  Catharine  Simmons,  the  mother. 
This  purchase,  according  to  the  allegation  of  the  answer, 
was  made  in  the  year  1813,  and  the  conveyance  by  the 
mother  in  1822.  If  the  fact  was  as  she  admitted — ^and 
we  see  no  reason  to  doubt  it — the  title  of  all  the  negroes 
was  in  the  defendant,  Alexander,  by  his  purchase  from 
Thomas  B.  AVilliams,  the  husband.  The  compromise, 
however,  secures  to  the  plaintiff  the  two  conveyed  by  him 
to  her. 

Per  Curiam.  The  Bill  dismissed  with  costs. 


ELIZABETH  A.  WHEELER  &  AL.  m.  CLAUDIUS  B.  WHEELER 

&  AL. 

If  then  be  two  clauiee  in  a  deed,  repa^ant  or  contradictory  to  each  other, 
Um  fiiit  ahall  ataad  and  the  other  be  rejected. 

Cause  removed  from  the  Court  of  Equity,  of  Davi^ 
County,  at  the  Fall  Term,  1845. 

The  following  case  was  presented  by  the  pleadings. 


DECExMBEU  TERM,  is  15.  211 


Wheeler  r.  Wheeler. 


The  plaintiffs  are  the  infant  children  of  Claudius  B, 
Wheeler  and  Anne  his  wife.  They  sue  by  their,  next 
friend,  and  state  in  their  bill,  that  their  maternal  grand- 
father, Nathan  Chaffin,  made  a  deed  of  settlement,  for 
their  benefit,  in  the  following  word.s,  to- wit : 

Know  all  men  by  these  presents,  that  I,  Nathan  Chaffin, 
of  the  County  and  State  aforesaid,  have  this  day  given  to 
the  children  of  my  daughter,  Anne  J.  Wheeler,  which 
she  now  haseor  may  hereafter  have,  the  following  sLaves, 
viz :  Sam,'*  &c.  (naming  them)  "  which  slaves  are  to  re- 
main in  possession  of  my  son-in-law,  C.  B.  Wheeler,  and 
his  wife  Anne  J.  Wheeler,  to  their  own  proper  use,  until 
the  eldest  child  gets  married,  or  arrives  at  the  age  of 
twenty-one  years,  for  boarding,  clothing  and  tuition  of  the 
said  children,  which  is  to  be  agreeable  to  the  property 
which  they  may  have.  .  And  then  the   above  slaves  and 
increase  to  be  equally  divided  between  said  C.  B.  Whee- 
ler, his  wife  Anne  J.  and  said  children,  so  as  for  the  said 
C.  B.  Wheeler  and  his  wife  Anne  J.  to  have  a  child's  part 
of  said  property,  which  they  are  to  have,  hold  and  possess, 
as  long  as  they  shall  live  ;  and  then  to  descend  to  the 
children  of  the  said  Anne  J.  Wheeler ;  and  the  said  C.  R 
Wheeler  and  his  wife  Anne  J.  are  to  deliver  each  child's 
part  of  the  property  to  each  child,  when  they  get  married 
or  arrive  to  the  age  of  twenty-one ;  and  if  all  the  children 
should  die  without  having  a  child  or  children,  then,  after 
the  death  of  the  said  C.  B.  Wheeler  and  his  wife  Anne, 
the  property  to  revert  to  my  estate  and  be  equally  divided 
between  my  children,  N.  S.  Chaffin,  Elizabeth  Chaffin  and 
Mary  W.  Taylor,  or  their  children  after  their  death,  which 
slaves  I  warrant  and  defend  the  title  unto  the  above  per- 
sons above  expressed.    If  the  said  Anne  J.  Wheeler  should 
have  a  child  or  children,  after  the  division  of  the  slaves, 
as  above  expressed,  then  the  children,  that  have  received 
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their  property  allotted  tbeniy  in  the  division  a8  abovcv 
shall  pay  over  to  those  bom  after  the  division,  as  above 
expressed,  so  as  to  make  all  the  children  of  the  said  Anne 
J.  equal  in  property." 

Which  instrument  was  properly  executed  by  the  grantor^ 
attested,  proved  and  registered. 

The  Bill  goes  on  to  state,  that  their  father,  C.  B. 
Wheeler,  became  mvTch  indebted ;  and  under  judgments 
and  executions  against  him,  certain  of  the  slaves,  cover* 
ed  by  the  above  deed  of  settlement,  were  sold  by  the 
Sheriff  as  the  property  of  their  father,  when  their  mater* 
nal  uncle,  N.  C.  Chaffin,  became  the  purchaser  ;  that  he 
has  since  made  a  conveyance  of  the  said  slaves  to  Giles 
Pearson,  in  trust  for  certain  of  his  creditors.     The  ^plain- 
tiffs  further  state,  that  Pearson  is  about  to  sell  the  said 
slavefff  to  satisfy  the  trust ;  and  that  they  are  apprehen- 
sive that  some  person  may  purchase  them,  and  remove 
them  beyond  the  jurisdiction  of  this  Court.     And  the 
plaintiffs  further  state,  that  their  father  hos  conveyed 
five  others  of  the  said  slaves  to  William  Locke,  in  trust 
for  the  benefit  of  certain  other  of  his  creditors ;  and  that 
Locke  is  about  to  sell  the  said  five  slaves ;  and  that  they 
are  apprehensive  the  purchasers  will  take  them  beyond 
the  limits  of  the  State.    The  plaintiffs,  in  their  bill,  in- 
sist that  their  father  was  only  a  trustee  under  the  above 
deed  of  settlement,  for  their  use  and  the  use  of  any  sub- 
sequent born  children  of  their  mother,  and  that  he  had 
no  interest  in  the  said  slaves  to  convey  to  Locke,  or  that 
was  subject  to  be  sold  by  the  Sheriff  for  his  debts.    The 
plaintiffs,  in  their  bill,  pray  that  the  trust  fund  may  be 
secured  for  their  benefit ;  and  that  the  defendants  may 
be  enjoined  from  making  absolute  sales  of  the  entire  in- 
terest in  the  said  slaves  ;  and  also  for  general  relief. 

Writs  of  injunction  were  granted,  and,  on  the  answers 
coming  in,  the  injunctions  were  ordered  to  be  continued 
to  the  hearing.    The  defendants  have  answered,  a|id 


/ 


DECEMBER  TERM,  1845.  213 


VVbMler  V.  WliMler. 


they  admit  that  the  complainants  are  the  infant  children 
«f  Claudias  B.  Wheeler  and  Anne  hie  wife.  They  admit 
that  Nathan  Chaf&n  executed  the  deed  of  settlement 
mentioned  in  the  bill ;  and  they  insist,  that,  by  the  said 
deed,  G.  B.  Wheeler  had  an  estate  for  life  in  the  slaves 
therein  mentioned.  They  admit  all  the  other  material 
facts  and  charges,  as  set  forth  in  the  bill.  But  Locke 
and  Pearson  say,  that  they  only  intend  to  sell  such  in- 
terest in  the  said  slaves  conveyed  to  them  in  trust,  as 
C  B.  Wheeler  had  under  the  said  deed  of  settlement ; 
which,  they  are  advised,  is  for  his  life-time.  They.  how« 
ever,  submit  to  any  decree  the  Court  may  deem  right. 
The  case  was  set  for  hearing  on  the  bill  and  answers. 

Boydenn  for  the  plaintiffs. 
Osborucy  for  the  defendants* 

Daitibl,  J.  The  Court  is  called  upon  to  put  a  con* 
struction  upon  the  deed  mentioned  in  the  bill,  and  to  de- 
clare the  respective  rights  of  the  several  persons  claim- 
ing interests  under  iU  We  have  examined  this  very  cu- 
rioudy  framed  deed,  and  have  come  to  the  following 
opinion,  as  to  the  rights  of  the  several  parties  claiming 
under  it : 

FirsL  That  all  the  slaves  mentioned  in  the  deed,  and 
their  increase,  are  to  remain  in  the  possession  of  Clau- 
dius B.  Wheeler,  **  to  hi^  own  proper  use^  until  the  eldest 
child  gets  married  or  arrives  to  twenty-one  years  of  age." 
This  clause  in  the  deed,  we  think,  gives  the  legal  in- 
terest to  C.  B.  Wheeler  in  all  the  slaves,  until  the  hap- 
pening of  either  one  or  the  other  of  the  eye;its  men- 
tioned in  it.  The  words  contained  in  the  next  following 
parenthesis  in  the  deed,  are  not  to  be  taken  as  declaring 
an  inunediate  trust  for  the  benefit  of  Wheeler's  children, 
for  9fich  a  construction  would  make  void  the  antecedent 
declaration  in  the  deed,  that  the  slaves  were  to  be  to 
C  B.  Wheeler,  "  to  htt  own  proper  use^  untH"  &c.    For 
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it*  there  bft  two  clauses  in  a  deed  repugnant  or  contra- 
dictory to  each  other,  the  first  shall  stand  and  the  other 
be  rejected.  1  Touch,  88,  sec.  7.  We  have  said  nothing 
of  the  gift  in  the  deed  tolMrs.  Wheeler,  because  all  the 
interest  she  had  was  immediately  vested  in  her  husband, 
there  being  no  separate  estate,  declared  in  the  deed,  for 
her  benefit. 

Secondly,  On  the  eldest  of  the  children  of  C.  B.  Wheeler 
and  his  wife  Anne,  coming  of  ago  or  marrying,  all  the 
slaves  mentioned  in  the  deed  are  to  be  equally  divided  be* 
tween  C.  B.  Wheeler  and  all  his  children  then  born.  And 
the  share  in  the  slaves  allotted  to  C.  B.  Wheeler  in  this  di- 
visidti,  "  he  is  to  have,  hold,  and  possess,"  to  himself,  his 
executors  or  assigns,  during  his  own  life  and  the  life  of 
his  wife,  then  remainder  as  to  this  share,  to  the  children 
of  Anne  Wheeler,  his  wife. 

Thirdly.  The  settlor,  expecting  tlmt  the  children  would 
remain  as  members  of  their  father's  and  mother's  family, 
until  they  either  married  or  arrived  at  the  age  of  twenty- 
oiie  years,  and  that  the  slaves  would  all  be  divided  among 
them,  when  the  eldest  child  married  or  came  of  age  (which 
event  would  probably  take  place  before  any  of  the 
younger  children  married)  therefore  attempts  to  appoint 
the  father  and  mother  guardians  or  trustees  of  their  chil- 
drens  property  or  shares  in  the  said  slaves,  until  they  (the 
children)  respectively  marry  or  come  of  age.  For  the 
<Ieed  says,  •*  and  the  said  C.  B.  Wheeler,  and  his  wife 
"  Anne,  are  to  deliver  each  child's  part  of  the  property 
**  to  each  child,  when  they  get  married  or  arrive  at  twen^ 
ty-one  years  of  age.  And  if  all  the  children  should  die 
without  having  a  child  or  children,  then  (after  the  death 
of  C.  B.  Wheeler  and  his  wife),  the  property  is  to  revert 
**  and  belong  to  the  other  children  of  the  settlor,  to-wit : 
^  N.  S.  Chaffin,  Elizabeth  Chaffin,  and  Mary  Taylor,"  &c. 
It  is  very  probable  that  the  settlor  intended,  wheu  he 
penned  the  aforesaid  clause  in  the  deed,  that  if  it  should 
happen  that  all  the  children  of  his  daughter,  Mrs.  Wliee- 
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ler  should  die  without  children,  then  the  said  slaves  should 
be  to  the  use  of  Wheeler  and  wife  for  their  lives,  remain- 
der to  Lis  (the  settlor's)  other  three  children  for  life,  then 
remainder  to  their  children.  But  it  is  unnecessary  for  us 
now  to  decide,  what  would,  in  law,  be  the  effect  of  these 
ulterior  limitations ;  for  in  no  possible  contingency  could 
C.  B.  WhSeler  (under  the  deed)  get  a  Uirj^er  interest  in 
the  slaves,  than  we  have  before  mentioned.  For,  if  alt 
his  (Wheeler^s)  children  should  die  without  issue,  and  in 
his  life-time,  he  could  qot,  under  the  deed,  take  a  life  es- 
tate in  all  or  any  of  the  slaves  by  implication  ;  for  the 
expression  in  the  deed,  (''  alter  the  death  of  C.  B.  Wheeler 
and  wife,  the  property  is  to  revert")  would  hot  give  him 
a  life  estate,  by  implication,  or  in  any  other  manner,  un- 
less It  should  be  in  right  of  his  wife,  as  one  of  Nathan 
Chaffin's  next  of  kin. 

Fourthly,  The  interest  of  C.  B.  Wheeler  in  all  the  slaves, 
until  the  period  of  division,  was  liable,  at  law,  to  be  sold 
in  execution,  or  assigned  by  him  for  the  benefit  of  his 
creditors,  or  for  his  own  benefit.  And  so,  likewise,  is  the 
share  of  Wheeler  in  the  slaves,  to  be  ascertained  by  di- 
vision at  the  proper  time,  liable  to  execution,  or  assign- 
ment by  him,  for  the  lives  of  himself  and  wife. 

Fifthly,  The  complainants  are  the  cestuis  que  trusts  of 
the  slaves,  subject  to  the  particular  interest  of  their  fa- 
ther in  the  same,  as  aforementioned.  And  we  think,  that 
they  have  a  right,  undet*  the  circumstances  of  the  case, 
to  have  their  interest  in  the  same  secured,  so  that  it  shall 
certainly  be  forthcoming  to  them,  when  their  father's  in- 
terest in  the  said  slaves,  or  any  of  them,  shall  have  ex- 
pired. 

Sirthly.  It  is  unnecessary,  now,  for  this  Court  to  remark 
upon  the  last  clause  in  the  deed  of  settlement ;  which  di- 
rects, that  those  children,  who  may  receive  shares,  on  the 
division  of  the  slaves  as  aforesaid,  shall  contribute  to  make 
up  shares  to  any  after  born  children  of  Mrs.  Wheeler. 
For  the  bill  is  framed  with  a  view  only,  Jfr*r,  to  ascertain 


2ie  SUPREME  COURT. 


Johnson  v.  Corpenning. 


the  exact  interest  of  Wheeler  in  the  fund ;  and,  secondly^ 
with  a  view,  that  the  residue  of  the  fund,  after  his  interest 
is  ascertained  and  taken  out,  may  be  secured  for  the  benefit 
of  the  present  and  all  after  bom  children  of  Mrs.  Whee- 
ler. We  think,  that  the  injunction  should  be  held  up» 
and  continued,  until  such  security  shall  be  given  to  the 
satisfaction  of  the  Court. 

SeveiMdy.  It  is  also  improper,  upon  these  pleadings,  to 
say,  which  of  the  two,  Nathan  L.  Chafiin  or  Locke,  will 
be  entitled,  upon  the  division  of  the  negroes  between 
Wheeler  and  his  children,  to  the  share  that  may  fall  to 
Wheeler  and  wife.  At  present,  each  of  those  persons  is 
entitled  to  the  profits  of  the  negroes,  purchased  by  him^ 
and  will  be  so  entitled  as  long  as  Wheeler  would  have 
been  to  the  whole  profits.  But  when  the  division  shall 
take  place,  which  of  them  is  to  be  preferred  or  how  they 
are  to  divide  between  themselves,  must  be  determined  at 
that  time,  or  when  they  shall  raise  the  question  as  betweea 
themselves. 

Per  Curiam*  Decreed  accordingly. 


WILLIAM  T.  JOHNSON  m.  JOSEPH  CORPENNING. 

Where  the  deeeafod  bad  a  roridence  in  thii  State,  a  prant  of  adminiitratioii 

•B  bia  eatate,  by  the  Court  of  any  other  County  than  that  in  which  he  re- 

aided,  ie  abeeiutely  void. 
The  eaM8  of  Smitk  ▼.  Barkam,  3  Dev.  £q.  490,  Elheridg§  r.  BeU,  5  Irad. 

87,  CoUiM  T.  Tumer,  No.  Ca.  T.  R.  105,  and  Smith  v.  JCanree,  1  lad. 

345,  cited  and  approved. 

Cause  removed  from  the  Court  of  Equity  of  Hender- 
son County*  at  the  Fall  Term,  1845. 

Upon  the  pleadings  and  proofs,  the  ease  appears  to  be 
this :  Abraham  A.  Strange  made  his  will  on  the  13th  of 
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October,  1814»  and  therein,  after  some  small  specific 
legacies,  gave  all  the  residue  of  his  estate,  real  and  per- 
sonal, to  his  wife  Mary  A.  Strange,  during  her  natural 
life,  and  then  to  his  twelve  children,  who  are  mentioned 
by  their  several  names,  equally  to  be  divided  between 
them ;  and  appointed  his  wife,  and  his  son.  Nelson  A. 
Strange,  and  his  son-in-law,  James  Coffee,  the  executors. 
The  testator  died  soon  afterwards  in  Wilkes  'County, 
where  he  resided  at  the  time  of  his  death,  and  for  seve- 
ral years  before.  In  July,  1815,  the  will  was  proved  in 
the  County  Court  of  Wilkes,  and  probate  was  granted  to 
the  widow  and  Nelson  A.  Strange,  who  alone  qualified. 
The  estate  consisted  of  land,  several  slaves,  and  other 
articles  of  personal  chattels;  and  after  disposing  of 
enough  to  pay  the  debts,  the  whole  residue  was  taken 
and  held  by  Mrs.  Strange,  as  devisee  and  legatee,  until 
her  death  in  November,  1842,  except  as  hereinafter  men- 
tioned« 

The  bill  was  filed  in  September,  1843,  and  states  that, 
while  Mrs.  Strange  was  seised  of  the  land  and  possessed 
of  the  slaves,  under  the  gift  to  her  for  life,  Nelson  A.* 
Strange  pulled  down  and  removed  a  barn  and  other 
houses,  situate  on  the  land,  and  also  sold  one  of  the 
slaves  for  the  price  of  8400,  which  he  converted  to  his 
own  use ;  and  that  in  like  manner  he  disposed  of  gther 
parts  of  the  personal  property,  and  that  he  never  ac- 
counted for  any  part  thereof. 

The  bill  then  states  the  subsequent  death  of  Nelson 
A.  Strange,  intestate,  and  that  administration  of  his  es- 
tate was  granted  to  his  widow,  Ann  Strange,  and  Joseph 
Corpenning,  who  are  defendants  in  this  suit ;  and  that 
afterwards,  namely^  in  February,  1843,  James  Coffee, 
who  was  appointed  one  of  the  executors  of  the  will  of 
Abraham  A.  Strange,  renounced  the  said  ofiice,  that  is 
to  say,  in  the  County  Court  of  Henderson  County,  and 
thereupon,  that  Court  granted  letters  of  administration 
9um  Ustamenio  annexe  de  hanis  non  to  the  plaintiff,-  Wil^ 
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lia^n  T.  Johnson.  The  prayer  is  for  an  account  in  the 
premises  and  payment. 

The  defendant,  Mrs.  Ann  Strange,  did  not  administer 
on  the  estate  of  her  deceased  husband,  and  she  insists 
thereon  in  her  answer. 

The  defendMit,  Corpenning,  after  admitting  that  he 
is  the  sole  administrator  of  Nelson  A.  Strange,  insists  in 
his  answer  on  several  matters  of  defence ;  of  which  it  is 
not  material  to  mention  more  than  the  following,  as  they 
have  been  deemed  by  the  Court  fatal  to  the  plaintiff's 
case.  The  first  is,  that  in  respect  to  the  injury  to  the 
real  estate,  the  plaintiff  had  no  right,  but  that  the  right 
was  exclusively  in  the  devisees  in  remainder.  Another 
is,  that  the  testator  charged  his  executors  with  no  duty 
touching  the  personal  estate  after  the  death  of  his  widow, 
and  that  the  executor's  assent  to  the  legacies  to  the  tenant 
for  life,  vested  the  slaves  absolutely  in  her,  and  in  the 
remainder  men  according  to  their  respective  interests. 
Thirdly,  that  none  of  the  other  personal  chattels  were 
used  by  Nelson  A.  Strange,  but  aJl  were  kept  and  enjoy- 
ed by  Mrs.  Mary  A.  Strange  alone,  and  were  consumed 
or  Worn  out  in  the  necessary  use  of  them  by  her  as 
tenaiit  for  life ;  and  also^  that  if  any  person  were  charge- 
ahte  therefor,  the  said  Mary  A.  was,  and  that  she  left 
pers^al  assets  more  than  sufficient  to  cover  the  value 
thereof,  and  that  the  plaintiff  is  the  administrator  of  her 
estate,  and  the  assets  as  aforesaid  came  to  her  hanlHs. 
liastly,  diat  the  Court  of  Henderson  County  had  no  ju- 
risdiction to  receive  the  renunciation  of  Coffee,  the  sur- 
viving executor  of  Abraham  A.  Strange,  or  to  grant  the 
administration  to  the  plaintiff. 

Francis^  fbr  the  plaintiff. 
Avery t  for  the  defendahts. 

Rumx,  C.  J.  With  the  land,  the  personal  represent** 
tive  has  no  concern.    The  will  creates  no  trust  respect* 
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ing  it ;  and  upon  the  death  of  the  widow,  it  went  direct- 
ly to  the  remainder-men.  As  to  that*  therefore,  the  bill 
would  have  to  be  dismissed^ 

Upon  the  second  point,  the  ralUMs  clear,  that,  like  spe- 
cific legacies,  the  slaves,  given  in  the  residue,  vested  by 
the  assent  of  the  executors  in  the  tenant  for  life  and  the 
remainder-men.  There  are  several  decided  cases  in  this 
Court  on  the  question ;  but  it  is  only  necessary  to  refer 
to  Smith  V.  Barkam,  2  Dev.  Eq.  420,  and  the  late  case  of 
Etheridge  v.  Bell,  5  Ired.  87»  as  they  are  directly  in  point. 
Therefore,  the  plaintiff,  as  administrator,  could  have  no 
redress,  even  supposing  Nelson  A-  Strange  sold  the  ne- 
gro and  converted  the  price  to  his  own  use. 

It  may  be  that  Nelson  A.  Strange  might  be  liable,  be- 
cause as  an  executor  he  did  not  attempt  to  sell  the  other 
articles  constitutiqg  the  residue,  so  that  the  tenant  for 
life  should  have  the  interest  of  the  fund,  instead  of  al- 
lowing her  to  consume  the  articles.  Without  consider- 
ing the  effect  on  his  liability,  of  the  fact  that  the  widow 
was  also  executrix,  and  was  as  much  entitled  as  he  was 
to  the  possession  of  the  assets,  and  to  assent  to  the  lega^ 
cy  to  herself,  .but  supposing  that  he  might  be  chargeable 
therefor,  yet  it  is  clear,  that  he  ought  not  to  be  chargea- 
ble to  the  plaintiff  in  the  first  instance,  if  it  be  true  that 
the  executrix  and  tenant  for  life  bad  the  sole  benefit  of 
those  articles,  and  left  assets  to  more  than  their  value, 
which  have  come  to  the  plaintiff's  hands,  as  her  admin- 
istrator. That  would  be  a  proper  subject  for  an  enquiry, 
which  would  be  directed,  if  a  result  thereof  favorable  to 
the  plaintiff  could  possibly  enable  him  to  maintain  this 
suit.  But,  as  the  Court  thinks  that  could  not  be,  on  the 
ground  that  will  be  next  mentioned,  it  is  useless  to  direct 
the  enquiry. 

The  fourth  objection  is  to  the  validity  of  the  grant  of 
administration  to  the  plaintiff;  which  goes  to  the  whole 
bUL  Upon  that,  the  Acts  of  Assembly  of  1777  and  178P, 
Hev,  St.  c.  45,  s,  1,  and  c.  1?*^,  s.  6,  are  decisive,    They 
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require  wills  to  be  proved,  and  letters  testamentary  and 
letters  of  administration  to  be  granted  in  the  Court  of 
the  County  where  the  testator  or  intestate  resided  at  the 
time  of  his  death.  If  ^pne  in  any  other  Court,  in  case 
the  party  deceased  had  a  residence  in  this  State,  it  is 
void.  Collins  y.  Turner,  No.  Ca.  T.  R.  105 ;  Smitli  v. 
ManroCf  1  Ired.  345.  Besides,  it  is  a  contradiction  and 
absurdity,  after  the  probate  of  a  will  in  one  Court,  that 
another  Court  should  pretend  to  grant  a  probate  thereof 
to  another  person  named  therein  an  executor,  or  receive 
the  renunciation  of  such  person,  and  grant,  to  yet  another, 
administration  cum  tcstametUo  anncxo.  For  such  grants 
consist  of  a  copy  of  the  will,  as  proved,  and  the  acts 
thereon  of  the  Court  taking  the  proof,  officially  certified. 
1  Wms.  Eafor.  158;  and  that  cannot  come  from  any 
Court  but  that  which  has  the  custody  of  the  original. 
When,  therefore,  the  bill  states  that  the  Court  of  Hen- 
derson granted  to  the  plaintiff  letters  of  administration 
•*  with  the  will  annexed,*'  it  states  that  which  cannot  pos- 
sibly be  true  ;  and,  unless  it  were  true,  the  plaintiff  could 
not  institute  this  suit. 

The  bill  must  therefore  be  dismissed,  and  costs  to  each 
defendant. 

Pbr  Curiam.  Decree  accordingly. 


SUSAN  J.  HUMPHREYS  r*.  THOMAS  K.  TATE  &  AL. 

A  Bill  iibould  coDtain  a  statement  of  the  title  of  the  plaintiff  and  defendant, 
•o  that  the  pleading!  may  shew  the  titles  claimed  by  the  parties,  without 
losing  for  it  in  the  evidence  alone. 

Cause  removed  from  the  Court  of  Equity  of  Guilford 
County,  at  the  Fall  Term,  1845. 
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Badger  and  £err,  for  the  plaintiff. 
Moreheadf  for  the  defendants. 

RuFFiN,  C.  J.  In  this  case,  two  of  the  defendants,  Sarah 
L.  Humphreys,  and  Absalom  U.  Tate,  are  infants,  and  no 
answers  have  been  put  in  for  them.  The  defendant, 
Thomas  R.  Tate  has  put  in  an  answer ;  which  is  stated 
in  the  beginning  of  it  to  be  put  in  by  him  for  himself,  and 
for  the  two  infant  defendants — of  the  former  of  whom, 
he  says,  he  is  guardian,  and  of  the  latter  the  father.  But 
there  does  not  appear  to  have  been  any  order  appointing 
him  guardian  pendente  lite  to  make  defence  for  either  of 
those  persons.  For  that  reason  alone,  the  Court  would 
be  unable  to  make  a  decree,  that  would  be  binding  on 
the  infants ;  and  therefore,  the  cause  would  be  remand- 
ed, that  the  infants  might  be  properly  brought  before  the 
Court.  We  observt  from  the  copies  of  the  wills  of  Henry 
Humphreys,  deceased^  and  of  that  of  the  plaintifTs  late 
husband,  which  are  filed  with  the  bill  as  exhibits,  that 
those  infants  are  interested  and  essential  parties  to  the 
suit  Absalom  H.  Tate  is  the  devisee,  in  the  latter  will, 
of  a  house  and  lot  in  Greensborough,  which  is  one  of  the 
parts  of  the  real  estate  in  which  the  plaintiff,  as  we  sup- 
pose, claims  dower.  But  the  truth  is,  that  the  bill  is  so 
drawn  as  not  to  show  on  its  face,  how  any  of  the  persons 
named  therein  as  defendants  have  any  interest  in  tho 
subject.  It  calls  ••  Thomas  R.  Tate  and  his  wife  Nancy, 
Sarah  L-  Humphreys,  and  Absalom  H.  Tate,  defendants,"* 
and  states  that  they  **  are  the  only  persons  interested  in 
the  estates  in  which  your  oratrix  is  entitled  to  dower.*' 
But  it  does  not  charge  that  either  of  them  is  the  heir  at 
law  of  Absalom  Humphreys,  the  plaintiff's  late  husband, 
nor  a  devisee  from  him.  It  undertakes  to  state  how  that 
person  became  seised,  namely,  under  a  will  of  his  late 
father,  Henry  Humphreys ;  but  it  does  not  state  that  the 
will  has  ever  been  proved,  nor  set  out  any  devise  therein 
to  Absalom  Humphreys,  nor  to  any  of  the  otlicr  personi 
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who  are  made  defendants.  There  are  annexed  to  the 
bill  copies  of  the  papers  it  calls  wills  ;  but  that  does  not 
dispense  with  a  statement  of  the  title  of  the  plaintiff  and 
defendants  in  the  bill,  so  that  the  pleadings  may  show 
the  titles  claimed  by  the  parties,  without  looking  for  it 
in  the  evidence  alone — for  it  is  not  even  alleged  that  the 
persons  sued  are  the  persons  mentioned  in  the  respective 
devises.  As  the  cause  has  to  go  back,  the  attention  of 
the  counsel  is  drawn  to  the  defects  in  the  bill,  as  well 
as  that  respecting  the  answers,  in  order  that  they  may 
avail  themselves  of  the  opportunity  of  amending,  or, 
rather,  remodelling  the  pleadings.  The  cause  was  re« 
moved  by  consent  to  this  Court  for  hearing,  and  must  be 
remanded  at  the  costs  of  the  parties  equally, 

Pj£»  Curiam,  Ordered  accordingly* 


EQUITY  CASES 


ARGUED  AND  DETERMINED 


IK 


THE    SUPREME    COURT 


OF 


NORTH  CAROLINA. 


JUNE  TERM,  184C. 


WILLIAM  W.  IIOLDEN,  ADM'R.  OF  JOSEPH  PEACE  v$.   WIL- 
LIAM PEACE. 

Whtra  a  co-ptrlDtnhip  owned  a  dwelling  hoii0e»  which  was  exclusively  ec- 
enpied  by  one  of  the  paitnen  and  hie  family,  IfeM,  that  thie  partner  waf 
liable  for  rent,  though  there  wae  no  special  agreement  to  that  eflect,  aa4 
though  no  eliarge  against  him  for  rent  was  made  on  the  hooka  of  the  firM 
during  his  life-time* 

The  general  rale  for  intertet  on  aceonats  in  ordinary  dealings^  is«  that  it  ia 
chargeable  only  alter  an  aceoant  has  been  rendered,  so  that  the  parties 
can  see  which  is  the  debtor  and  what  he  has  to  pay,  nnloss  it  be  agreed 
otherwise,  or  the  course  of  bnsineas  shews  it  to  have  been  otherwiee  us* 
deiBtood. 

In  the  case  of  a  co-partnership,  withoot  some  agreement  or  understanding  to 
the  contrary,  interest  is  chargeable  by  one  partner  sgainst  another  only  on 
the  balance  found  due  from  the  latter  at  the  time  of  the  dissolution  of  the 
partnership,  whether  that  dinolution  be  by  death  or  otherwise,  and  only 
from  and  after  that  period. 

This  cause,  having  been  set  for  hearing,  was  transmit- 
ted to  this  Court  from  the  Court  of  Equity  of  Wakg 
County,  at  the  Spring  Term,  181G. 
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The  pleadings  presented  the  following  ease  :   , 

In  November  1708,  Joseph  Peace  and  the  defendant, 
William  Peace,  entered  into  co-partnership  as  retail  deal- 
ers in  dry  goods  and  other  merchandise,  in  Raleigh,  and 
carried  on  their  business  actively  and  prosperously  until 
the  year  1832,  when  their  stock  of  goods  and  shop  were 
burned.  They  began  to  trade  with  very  little  capital, 
but  from  diligence  and  skill  they  made  considerable 
profits,  and,  during  the  period  mentioned,  they  invested 
the  surplus  profits,  which  were  not  needed  in  their  regu- 
lar business,  in  loans,  stocks,  lands,  houses,  slaves,  and 
other  things.  After  1832,  they  made  no  more  purchases 
of  merchandise  for  sale  again,  but  never  dissolved  the 
partnership,  and  continued  to  invest  their  funds,  as  they 
were  collected,  in  real  and  personal  property  and  stocks, 
ns  before  mentioned,  until  December  1842,  when  Joseph 
Peace  died  suddenly  and  intestate. 

These  two  gentlemen  were  brothers  and  were  both  un- 
married,  and  jointly  conducted  their  trade  personally,  and 
resided  together,  generally  in  lodgings  in  the  building  in 
which  their  business  was  carried  on.  Joseph  Peace, 
liowever,  had  a  family  of  children,  whom  he  recognized* 
and  for  whom  and  their  mother  he  provided  a  house  and 
servants  and  other  necessaries,  and  defrayed  the  expenses 
of  their  education,  as  a  parent.  In  consequence  of  this 
difference  in  their  situation,  the  demands  of  Joseph  for 
money  were  much  greater  than  those  of  William ;  and 
as  neither  of  them  had  any  other  resources  than  his  share 
in  the  partnership,  Joseph's  account  became  much  the 
larger  of  the  two,  as  appearing  on  the  books  at  the  death 
of  Joseph. 

Among  the  real  estate  purchased  for  profit  by  the  firm, 
were  two  lots,  with  a  house  on  one  of  them,  in  Raleigh, 
at  the  price  of  81,612  50.  Soon  afterwards,  Joseph 
Peace  expressed  a  wish  to  give  up  the  house  he  had  be- 
lure  leased,  and  to  take .  this  for  the .  use  of  his  family 
aibrcsaid ;  and  be  did  bo.    In  consequence  thereof,  ex- 
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penditures  were  made  in  repairs  and  erecting  other  build* 
ings,  and  various  outlays  on  it  to  render  it  comfortable^ 
which,  together  with  the  first  cost,  made  the  property 
stand  the  firm  in  the  sum  of  94,405,  as  stated  in  the 
books.  After  the  fire  in  1832,  Joseph  Peace  removedt 
himself,  to  the  same  house,  and  lived  there  with  his  family 
for  the  ten  years  preceding  his  death ;  and  during  that 
period,  William  Peace  paid  for  his  lodging  and  board  at 
other  places,  and  charged  himself  with  the  sums  he  took 
from  the  joint  funds  for  that  purpose,  as  well  as  for  all 
other  personal  uses ;  and,  for  several  years  before  the 
death  of  Joseph,  William  resided  with  his  brother,  but 
during  that  time,  he,  William,  regularly  charged  himself 
to  Joseph,  on  the  books  of  the  firm,  with  his  board.  But, 
at  no  time  during  the  life  of  Joseph,  was  he  charged  with 
rent  for  the  premises  so  occupied  by  his  family  for  one 
period,  and  by  himself  and  his  family  for  another  period. 
After  the  death  of  his  brother,  However,  Mr.  William 
Peace,  in  bringing  up  the  books  with  a  view,  as  a  sur* 
viving  partner,  to  stating  a  final  account  between  the 
two  partners,  in  order  to  settling  with  his  brother's  ad- 
ministrator, entered,  as  a  charge  in  Joseph's  account,  the 
rent  of  the  house  and  lots  during  the  period  they  had 
been  thus  occupied,  amounting  to  about  84000. 

There  never  was  a  settlement  between  the  two  bro- 
thers. Having  the  greatest  confidence  in  each  other, 
and  living  in  the  greatest  intimacy,  each  was  suffered 
to  take  what  he  wished  and  to  charge  himself  with  it; 
and  the  items  were  merely  posted  into  the  ledger,  and 
the  accounts  carried  on  from  year  to  year  and  from  book 
to  book,  without  ever  having  been  added  up,  much  less 
closed.  But,  after  the  death  of  Joseph,  the  surviving 
partner  ascertained  the  amount  of  the  annual  dealings  of 
each  partner,  and  computed  interest  upon  the  several 
balances  from  the  end  of  each  year,  including  interest  ea 
the  sums  before  mentioned,  and  charged  the  same  in  the 
several  accounts  of  the  brother  and  himself,  whereby  a 
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very  large  balance  of  interest  appears  against  Joseph 
Peace.  When  his  administrator  and  the  surviving  part- 
ner came  together  to  settle,  the  former  objected  to  the 
charges  of  rent  and  the  interest  thereon,  and  all  the 
other  interest,  and  he  then  filed  this  bill  for  an  account. 
In  order  to  render  it  the  easier  to  take  between  the  parties 
themselves,  or  by  the  master,  the  pleadings  were  framed 
so  as  to  obtain  the  opinion  of  the  Court  on  those  questions, 
which  seem  to  form  the  chief  obstacles  to  the  adjustment 
of  the  business.  As  to  the  point  respecting  the  interest 
besides  the  f^cts  already  mentioned,  the  answer  admits, 
that  there  was  no  agreement  between  the  parties,  that 
the  interest  should  be  charged,  and  that  the  subject  was 
never  mentioned  between  them.  But  the  defendant  insists 
on  the  propriety  of  charging  it,  upon  the  ground,  that  the 
moneys  withdrawn  from  the  joint  funds  by  the  respective 
partners  would  have  been  actively  employed,  either  in 
trade  or  by  investments  yielding  interest,  or  in  property 
increasing  in  value,  and  that  there  is  no  danger  of  doing 
injustice  to  either  side,  as  the  items  of  account  all  appear 
in  the  books,  and  making  up  the  interest  account  is  mere 
matter  of  computation.  The  defendant  states  that  he  was 
advised,  in  the  life-time  of  his  brother,  of  his  right  to 
charge  interest  upon  a  final  settlement ;  and,  though  he 
is  not  called  on  to  decide  whether  he  would  have  insisted 
on  his  right,  if  they  had,  themselves,  made  a  settlement, 
yet  under  existing  circumstances,  be  is  unwilling  to  sui- 
render  any  thing,  to  which  he  is  entitled,  since  his  brother's 
sudden  death  prevented  him  from  bestowing  his  property 
on  his  own  family,  as  he  would  no  doubt  have  done,  and 
the  law  casts  it  on  persons  who  have  not  as  strong  claims 
on  him. 

The  case  was  heard  upon  the  bill,  answer  and  exhibits. 

W.  H.  Haywood,  for  the  plaintiff. 
Badgets  for  the  defendant. 
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RuFFiK,  C.  J.  Joseph  Peace  is  justly  charged  with  a 
reasonable  rent  of  the  premises,  occupied  by  himself  or 
his  family.  There  is  no  ground  on  which  he  could  have 
the  use  of  the  property  gratuitously,  more  than  he  could 
take  merchandize  from  the  store  without  being  charged 
for  it.  He  did*  not  purchase  the  property  as  his  own,  but 
the  firm  bought  it,  took  the  conveyances,  and  made  a!l 
the  outlays  on  it.  If  it  was  decayed  or  was  burned,  the 
loss  would  have  been  that  of  the  partnership ;  and,  as  he 
exclusively  enjoyed  it,  he  ought  to  pay  to  the  partnership 
a  fair  rent.  Of  course  the  Court  cannot  undertake  to 
enquire  into  the  period  of  his  occupation,  nor  the  proper 
rent  to  be  charged,  nor  is  it  supposed  the  parties  ex- 
pect it,  or  that  the  Court  should  do  more  than  determine 
the  principle.  If  they  cannot  agree  upon  those  points, 
they  must  be  referred  to  the  master. 

With  respect  to  the  heavier  item  of  interest,  the  law, 
we  think,  is  against  the  defendant.  The  general  rule 
for  interest,  on  accounts  in  ordinary  dealings  si,  that  it 
is  chargeable  only  after  an  account  has  been  render- 
ed, so  that  the  parties  can  see  which  is  the  debtor  and 
what  he  has  to  pay,  unless  it  be  agreed  otherwise,  or  the 
course  of  business  shews  it  to  have  been  otherwise  un* 
derstood.  This  applies  still  more  forcibly,  as  between 
partners,  because  their  accounts  cannot  be  fully  made  up 
between  them  without,  in  truth,  taking  all  the  accounts 
of  the  firm  ;  in  other  words,  without  a  dissolution :  and 
it  is  impossible  to  tell  before,  what  either  would  be  bound 
to  pay  or  entitled  to  receive.  Therefore,  if  the  parties 
mean,  that  interest  should  be  charged  on  the  accounts  of 
the  partners,  for  dealings  in  the  shop  and  money  with- 
drawn for  personal  expenses  or  other  things,  from  year  to 
year,  the  course  is  to  come  to  an  agreement  to  that  ef- 
fect, and  then  for  balances  appearing  upon  those  indi- 
vidual accounts  annually  or  oftener,  according  to  the 
agreement,  charges  of  interest  are  made  from  time  to 
timey  or,  if  omitted,  will  be  allowed  in  making  the  final 
58 
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settlement.  If  there  be  no  agreement  upon  the  subject, 
it  must  be  understood,  that  the  parties,  especially  when 
they  have  no  separate  property,  were  aware  that  each 
must  draw  from  the  firm  the  means  of  supporting  him- 
self and  his  family,  and  that  an  exact  equality  could  not 
be  expected  in  those  matters  ;  and  therefore,  that  it  was 
not  intended  that  interest  should  be  charged  during  the 
partnership.  In  Dexter  v.  Arnold,  3  Mas.  Rep.  284,  Mr. 
Justice  Story  lays  it  down,  that  interest  is  not  allowed 
upon  partnership  accounts  generally,  until  a  balance  is 
struck  on  a  settlement  between  the  partners,  unless  the 
parties  have  otherwise  agreed  or  acted  in  their  partner- 
ship concerns.  And  Chancellor  Kent,  in  Slovghton  v. 
Lynchj  2  John  C.  C.  209,  says,  that  the  time  of  dissolution 
is  the  p6riod  to  adjust  the  balance  between  the  partners, 
and  the  party,  then  found  the  debtor,  becomes  so  with 
obligation  to  pay,  and  is,  therefore,  charged  with  interest 
on  that  debt.  In  that  case,  the  partners  had  made  no 
settlement,  but  the  master  in  taking  the  accounts  in  a 
suit  to  settle  the  partnership,  found  the  balance  at  the 
period  of  dissolution,  and  thenceforward  allowed  the  in-  • 
terest  thereon ;  and  the  Chancellor  approved  of  it,  say- 
ing that  it  was  the  general  practice,  as  well  as  the  good 
sense  of  the  thing,  that  a  rest  should  be  made  on  the 
liquidation  and  adjustment  of  accounts,  at  the  period  of 
the  dissolution  of  the  concern.  These  positions  render 
it  clear,  that  there  can  be  no  charge  of  interest  before 
the  death  of  Joseph  Peace,  and  that  interest  ought  to  be 
charged  after  that  event,  on  the  amount  found  to  have 
been  then  due  from  him.  It  cannot  be  allowed  before*, 
because  it  is  admitted  that  there  was  no  agreement  for 
it,  nor  even  a  suggestion  of  it  in  conversation  ;  and  the 
accounts  had  just  been  kept  on  in  the  books,  without 
being  examined  or  even  added  up,  upon  the  entire  con- 
fidence of  the  brothers,  in  the  good  faith  of  each  other, 
that  all  proper  charges  were  respectively  made  by  each 
against  himself.     It   is   absolutely  certain,   we    think. 
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that  Joseph  Peace  had  no  idea  that  he  was  to  pay  in- 
terest, else  he  would  have  charged  it,  or  mentioned  it  at 
least ;  and  it  is  nearly  certain,  that  the  defendant  had 
had  as  little  thought  of  charging  him  with  it,  though  he 
is  now  from  peculiar  circumstances,  induced  to  prefer  the 
claim  against  his  administrator.  But  the  benevolence  of 
his  view,  as  to  the  disposition  of  what  he  might  gain  by 
the  charge,  cannot  change  the  law.  If  he  had  been  dis- 
satisfied with  the  amount  of  his  brother's  expenditures, 
he  might  either  have  stopped  the  business,  or  made  an 
agreement  as  to  interest.  Having  done  neither,  and 
knowing  that  no  interest  had  been  charged  at  any  time 
during  forty-four  years,  it  is  presumed  that  it  was  not 
intended  to  be  charged  The  omission  of  this  charge  has 
a  very  different  effect  from  the  omission  merely  of  the 
charge  of  rent,  since  the  latter  required  an  adjustment, 
as  to  the  proper  amount  between  the  parties,  while  the 
other  would  have  required  but  computation.  We  have 
said,  that  interest  cannot  be  allowed  before  the  death  of 
Joseph  Peace — which  is,  because  there  had  been  no  dis- 
solution before.  It  is  true  the  buying  and  selling  of  goods 
had  been  stopped  ten  years,  but  nearly  all  their  property 
remained  joint,  and  all  their  accounts  went  through  the 
books  of  the  firm,  regularly  kept  up  to  his  death,  which 
event  alone  dissolved  the  concern.  But  upon  the  princi- 
ple held  in  Stonghton  v.  Lynch,  the  balance  then  due  must 
be  ascertained,  and  interest  computed  thereon  from  that 
time  until  the  settlement  be  made. 

The  pleadings  also  raise  another  question,  upon  the  fol- 
lowing facts  stated  in  the  answer.  One  John  W.  Young 
married  a  daughter  of  Joseph  Peace,  who  took  charge  of 
their  advancement  and  also  of  the  support  of  their  chil- 
dren, and  from  time, to  time  supplied  them  with  necessa- 
ries or  money  to  purchase  them;  For  some  of  those 
advances  he  took  memorandums  or  notes  from  Young ; 
and  upon  one  occasion  the  defendant,  finding  a  number 
of  them  in  the  store,  computed   the  amount  due  thci;eoa 
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and  took  the  bond  of  Young  to  the  firm  therefor.    Other 
memorandums  of  the  same  kind  were  found,  upoQ  the 
death  of  Joseph  Peace,  among  his  private  papers.    There 
were  also  on  the  books  other  small  debts  charged  to  some 
'*  other  members  of  said  Joseph's  family.**    The  defendant 
states  his  belief,  that  Joseph  Peace  did  not  expect  or  in- 
tend that  Young  and  ^  the  other  members  of  his  family** 
should  pay  any  part  of  those  debts,  and  considered  him- 
self accountable  for  them,  as  he  recorded  them  as  advance- 
ments or  supplies  to  his  family,  and  would  not  have 
thought  of  the  defendant's  contributing  to  them.    In  con- 
sequence of  these  views,  the  defendant,  afler  the  death  of 
Joseph,  transferred  to  his  debit  the  debts  before  charged 
to  Young  and  "  the  other  members  of  his  family,**  and 
also  charged  him  with  the  amount  of  the  due  bills  of 
Young,  that  were  found  in  Joseph  Peace's  desk,  and  the 
interest  thereon.    It  is  submitted  to  the  Court  whether 
that  charge  or  any  part  of  it  is  proper.    The  statement 
is  so  deficient,  as  to  the  period  and  amounts  of  the  several 
advances,  which  form  the  subject  of  this  part  of  the  con- 
troversy, and  also  as  to  what  other  sums  Joseph  Peace 
laid  out  for  advancements  to  Mrs.  Young,  or  for  the  ben- 
efit of  the  "other  members  of  the  family,"  that  the  Court 
is  not  able  to  speak  conclusively  on  the  subject.    It  would 
seem  from  the  circumstances,  that  Joseph  Peace  generally 
charged  to  his  own  account  immediately  the  sums  expended 
for  the  maintenance  or  advancement  of  the  dependent 
members  of  his  family,  that  he  did  not  intend  to  take  on 
himself  the  debts  contracted  for  those  persons  by  Young 
himself  or  the  others,  and  for  which  he  took  notes  or  made 
charges  in  account  against  them.    Why  charge  them  in- 
stead of  himself,  if  he  meant  the  debts  to  be  his  own  ? 
This  reason  is  particularly  strong  in  respect  of  the  bond 
of  Youngy  which  was  taken  by  the  defendant  for  a  num- 
ber of  those  demands,  whereby  all  parties  made  Young, 
and  not  Joseph  Peace,  debtor  to  the  firm  therefor.    It  is 
possible  that  Joseph  Peace  purposed  to  take  the  debt  on 
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himself  in  the  final  settlement,  especially,  if  Yoong  was 
nnable  to  pay,  and  was  known  to  be  at  the  time  his  debts 
were  contracted.  But  it  does  not  sufficiently  appear,  that 
it  was  so  intended  between  the  parties,  or  that  even  he 
had  a  distinct  intention  upon  the  subject .  Nothing  seems 
to  have  been  said  upon  it  at  any  time ;  and  the  presump- 
tion is,  that  the  debts  were  exclusirely  those  of  the  persons 
against  whom  a  note  was  held  or  a  charge  made  in  the 
books*  For  the  sums,  for  which  Young's  notes  were  found 
in  Joseph  Peace's  private  papers,  it  is  natural  to  suppose 
he  had  already  charged  himself  on  the  books  of  the  firm ; 
otherwise,  he  would  have  placed  those  notes  among  the 
papers  of  the  concern,  as  he  had  done  the  others.  Upon 
the  whole,  therefore,  the  Court  holds  that  it  was  improper 
to  charge  Joseph  Peace  with  the  bond  of  Young,  which 
the  defendant  took  as  before  mentioned  ;  and  we  incline 
to  the  opinion,  that  no  part  of  Young's  debt  was  charge* 
able  to  Joseph  Peace — ^the  same  is  probably  tme,  for  the 
same  reasons,  in  inspect  to  the  debts  of  the  **  other  mem- 
bers of  the  family,"  but  as  the  facts  in  relation  to  those 
debts,  do  not  sufficiently  appear,  we  are  unable  to  coma 
to  any  definite  decision  of  the  point. 

Per  Curiam.  Declared  accordingly* 


IN  THE  MATTER  OF  THOMAS  LATHAM,  GUARDIAN,  A^ 

.  Before  the  Ceort  will  diraet  any  of  the  property  of  a  lonatie  to  be  applied  to 
the  payment  of  hie  debtf,  it  will  let  apart  a  sofficient  fand  for  the  main* 
tenanee  of  the  lanatic,  and  his  wife  and  infant  children,  if  he  baa  any. 
Nothing  that  baa  been  advanced  for  the  prior  maintenance  of  the  Innatio 
ohall  be  chargeable  on  this  f^nd. 

This  was  an  appeal  from  certain  interlocutory  orders 
made  in  the  course  of  the  proceedings  on  this  petition  in 
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the  Court  of  Equity  of  Beaufort  County,  at  the  Fall 
Term,  1843,  his  Honor  Judge  Pearson  presidino:. 

The  following  are  the  facts  of  the  case  presented  to 
this  Court. 

Daniel  Latham  was  duly  found  to  be  a  lunatic.  He 
had  a  wife  and  some  children,  and  was  deeply  involved  in 
debt.  The  Court  appointed  the  petitioner,  Thomas  La- 
tham, to  be  his  committee.  The  said  committee  filed  this 
petition,  to  have  the  real  and  personal  estate  of  the  lu- 
natic sold,  for  the  purpose  of  paying  his  debts,  and  for  the 
purpose  of  maintaining  him  and  his  family.  At  spring 
term,  1841,  of  Beaufort  Court  of  Equity,  there  was  an 
order  made,  that  the  committee  should  sell  the  real  and 
personal  estate  of  the  lunatic.  The  property  was  sold, 
and  a  report  made  by  the  committee  to  the  next  Court, 
when  the  report  was  set  aside,  and  the  clerk  and  master 
was  ordered  to  make  the  said  sales.  At  spring  term, 
1842,  the  case  was  continued.  At  spring  term,  1843,  an 
order  was  made  by  the  Court,  at  the  instance  of  H.  Wis- 
wall,  a  creditor,  that  the  committee  should  himself  report 
in  full,  as  to  all  the  property,  which  had,  or  might  come 
to  his  hands,  before  the  next  term  of  the  Court ;  and  also 
to  report  as  to  all  his  expenditures  and  his  disbursements 
for  the  lunatic :  and  that  the  creditors  of  the  lunatic, 
prove  their  debts  before  the  master.  And  it  was  then 
further  ordered,  that  the  house  and  land  belonging  to  it 
be  sold  by  the  master.  At  fall  term,  1843,  the  master 
reported  a  sale,  made  by  him,  of  the  home  house  and  plan- 
tation ;  and  this  report  was  confirmed.  And  the  master 
also  reported  on  the  accounts  of  the  committee,  from  the 
date  of  the  appointment,  up  to  that  term  ;  including  the 
sale  of  the  personal  property,  under  an  order  of  the  County 
Court,  made  at  December  term,  1840 ;  and  also,  the 
amount  of  property  sold  under  a  former  interlocutory 
decree,  made  in  this  cause.  The  master  also  reported  the 
amount  of  debts  due  to  the  several  creditors  of  the  lunatic, 
and  the  balance  of  debts  still  due  to  the  committee  ;  and 
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the  master  allowed  the  said  balance  to  the  committee,  and 
also  allowed  him  commissions,  2  1-2  per  cent,  on  the  re- 
ceipts, and  5  per  cent,  on  the  disbursements.  To  this 
report  of  the  master,  two  of  the  creditors  of  the  lunatic, 
Wiswall  and  Winfield,  excepted ;  jirstt  because  the  com- 
mittee  paid  other  creditors  their  debts  in  full,  after  he 
knew  or  had  reason  to  believe  that  the  lunatic  was  insol- 
vent. They  insist  that  be  should  pay  all  the  creditors 
pro  rata.  And  the  Court  sustained  this  exception,  and 
ordered,  that  the  account  and  report  be  re-committed  to 
the  master,  so  as  to  distribute  the  whole  f and,  pro  ratUf 
among  the  several  creditors.  This  order  was  resisted  by 
the  committee,  because  he  said,  that  his  payments  in  full 
to  the  several  creditors  had  been  rightfully  made  before 
the  filing  of  this  petition.  And,  secondly,  he  insisted, 
that,  if  the  creditors  were  to  be  paid,  as  directed  in  the 
said  order,  then  he  should  be  deemed  a  creditor.  Also  a 
motion  was  made  for  a  proper  allowance,  out  of  the  fund 
ih  Court,  for  the  maintenance  of  the  lunatic  and  his  wife 
and  infant  children ;  and  also  for  an  allowance  to  the 
committee,  for  the  previous  maintenance  of  the  lunatic 
and  his  wife  and  family.  The  Court  was  of  the  opinion, 
that  any  previous  necessary  maintenance  of  the  lunatic, 
his  wife  and  children,  should  be  allowed  to  the  commit- 
tee. But,  as  against  the  claims  of  the  creditors,  the 
Court  thought,  that  no  prospective  allowance  for  mainte- 
nance could  be  hereafter  made.  The  Court  overruled  the 
exception  as  to  commissions  allowed  to  the  committee. 
From  the  decision  of  the  Court  upon  the  exceptions,  and 
also  from  the  judgment  of  the  Court,  upon  the  motion 
for  an  order  for  maintenance  prospectively  for  the  lunfu 
tic  and  his  family,  the  committee  prayed  an  appeal, 
which  was  allowed  by  the  Court.  Wiswall  and  Win- 
field,  two  gf  the  creditors  of  the  lunatic,  prayed  an 
appeal  from  so  much  of  this  decree,  as  allows  the 
committee  of  the  lunatic,  for  sums  expended  for  main- 
tenance of  the  lunatic  and  his  family  heretofore,  which 
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appeal  was  allowed  by  the  Court  The  master  re- 
ported the  receipts  by  the  committee  of  the  lanatic 
•3,730  51 1  and  that  his  disbursements  were  $4,860  07. 
The  committee  was  allowed  for  commissions  9250  32, 
leaving  a  balance  due  the  committee  from  the  estate  of 
the  lunatic,  9880  86.  The  master  further  reported,  that 
there  was  now  in  his  office  the  sum  of  $942  14  unex- 
pended, belonging  to  the  lunatic,  being  the  proceeds  of 
the  real  estate  sold  ^n  this  cause  by  the  master.  And  he 
further  reported  $3,160  40,  unsatisfied  claims,  now  out- 
utanding  against  the  lunatic. 

No  counsel  in  this  Court  for  the  petitioner. 
/•  H.  Bryatif  for  the  creditors. 

Damuu^  J.  Before  we  give  any  opinion  upon  the  ex- 
ceptions taken  by  the  creditors  to  the  master's  report,  we 
must  first  see  that  there  is  a  balance  of  estate  on  hand, 
sufficient  to  maintain  the  lunatic  during  his  lunacy,  and 
his  wife  and  infant  children.  Shelf  ord  on  Lunatics^  356. 
In  England,  the  grant,  under  the  great  seal,  of  the  cus* 
tody  of  the  person  and  estate  of  the  lunatic,  contains, 
among  other  things,  an  authority  to  the  bailifi*  or  com- 
mittee, to  take  the  property  and  efiects  of  the  lunatic,  for 
his  profit  and  advantage ;  *'  and  for  the  maintenance, 
sustenance  and  support  of  the  said  A.  B.  and  his  family, 
(if  he  has  any,  or  in  time  to  come  may  have).**  Shelf ord^ 
635.  In  England,  it  has  been  questioned,  whether  the 
seizure  of  the  estate  of  a  lunatic  by  the  King ;  firsi^  for 
the  maintenance  of  him  and  his  family,  and  secondly^  for 
the  benefit  of  his  creditors,  as  the  Court  of  Chancery 
might  from  time  to  time  make  orders  for  the  same,  was 
not  solely  by  force  of  the  statute,  De  prerogativa  regiSf 
17  Ed,  2d.  ch.  10.  (See  the  translation  into  English  of 
that  statute.  Shelf ord^  498.)  But  the  better  opinion  is, 
that  the  said  statute  was  not  introductive  of  any  new 
riffht,  but  was  only  declaratory  of  the  common  law. 
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Beverly's  Case^  4  St^h.  126, 127,  2  Ves.  Jr.  71,  Bac.  Abr. 
Htk  Idiots  and  Lunatics^  C,  Shelf ord^  12.  And  we  take 
it,  that  the  King,  as  parens  patruB^  by  the  common  law, 
had  the  protection  of  all  his  subjects,  and  that,  in  a  more 
particular  manner,  he  is  to  take  care  of  all  those  who, 
by  reason  of  their  imbecility  and  want  of  understanding, 
are  incapable  to  taking  care  of  themselves.  Bac.  Abr. 
Idiots  and  Lun,  C.  All  the  lunatic's  estate  has  been 
converted  into  money,  ai|d  only  the  sum  of  8942  14  is 
now  within  the  reach  of  this  Court.  We  think  that  this 
fund  must  be  retained  by  the  committee,  not  to  pay  his 
balance  or  the  debts  of  any  of  the  creditors,  but  for  the 
purpose  of  maintaining  the  lunatic  and  his  wife  and  in- 
fant children.  That  the  Court  must  reserve  a  suf&cient 
maintenance  for  the  lunatic,  before  making  an  order  for 
payment  of  debts,  or  allowing  to  the  committee  sums  al- 
ready applied  by  him  to  that  purpose,  is  clear  from  the 
nature  of  the  jurisdiction  in  lunacy,  as  well  as  from  the 
decisions.  In  Ex  parte  Hastings^  14  Yes.  182,  Lord  El* 
DON  said,  he  could  not  pay  a  lunatic's  debts  and  leave  him 
destitute,  but  must  reserve  a  sufficient  maintenance  for 
him ;  and  in  Tally  v.  Tally,  2  D.  &  B.  Eq.  385,  that  is 
cited  with  approbation  by  this  Court.  With  respect  to 
the  maintenance  of  the  wife,  and  such  of  the  children 
as,  from  tenderness  of  age  or  other  causes,  are  dependent 
upon  the  parent,  this  Court,  in  Brooks  v.  Brooks,  2  D.  &  B. 
Eq.  389,  gave  the  opinion,  that,  though  it  was  not  mention- 
ed in  our  statute,  it  was  a  proper  charge  upon  the  luna- 
tic's estate — ^it  not  preventing  the  maintenance  of  the  lu- 
natic himself— upon  the  ground,  that  the  lunatic  himself 
was  chargeable  with  it ;  and,  among  the  demands  on  his 
estate,  to  be  provided  for  by  order  of  the  Court,  none 
can  be  more  meritoriou5t,  certainly,  and  no  disposition  of 
the  lunatic's  estate  is  so  likely  to  promote  the  comfort 
and  due  care  of  the  lunatic  himself. 

These  being  appeals  from  interlocutory  orders  on  the 
petition,  this  Court  can  do  no  more  than  decide  the  par* 
59 
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ticular  points  sent  here ;  and  therefore,  we  refrain  from 
saying  more  than  this:  that,  for  the  present,  the  whole  of 
the  sum  in  the  Court  of  Equity  should  be  declared  a  fund 
necessary  for  the  maintenance  of  the  lunatic  and  his 
wife  and  infant  children,  and  be  ordered  to  be  put  out  at 
interest  by  the  conunittee,  to  answer  such  orders  as  may 
be  made  by  the  Court,  from  time  to  time,  for  those  pur- 
poses ;  referring  it  to  the  master  to  inquire  of  the  proper 
allowance  for  those  purposes,  according  to  the  fund  and 
the  state  of  the  family.  We  leave  it  to  the  Judge  below 
or  the  County  Court,  whichever  be  the  proper  tribunal, 
now  or  in  future,  as  they  shall  be  moved,  to  deal  with 
the  committee  in  respect  to  the  estate  already  disbursed 
by  him. 

The  Court  being  of  this  .opinion,  it  is  unnecessary  now 
to  decide  the  other  points  raised  in  the  cause. 

The  costs  in  this  Court  must  be  paid  equally  by  the 
parties. 

Per  Curiam.  Decreed  accordingly.' 


EUNICE  ASHCRAFT  v«.  ALEXANDER  LITTLE  AND  OTHERS. 

A  hnsband  cannot  be  deprived  of  bis  right  to  property  given  to  his  wife,  ex- 
cept by  clear  and  unequivocal  expressions  in  the  deed  of  gift  or  doTise, 
leaving  no  reaionable  doubt  that  the  property  wae  given  to  the  separate 
use  of  the  wife. 

Where  a  deed  of  gift  of  a  negro  was  made  to  a  married  woman  and  her 
children,  (two  sons,)  and  these  words  were  added,  *<  but  the  said  gift  to  ex- 
tend to  no  other  penon"-^Held,  Daniel,  J.  dissentienie,  that  these  words  did 
not  create  a  separate  estate  in  the  wife,  especially  as  they  extended  eqaally 
to  the  gift  to  thp  sons,  and  that  therefore  the  hurband  was  entitled  to  the 
share  of  the  negro  so  given  to  bis  wife. 

The  case  of  Rudisell  v.  Watson,  2  Dev.  Eq.  430,  cited  and  approved. 

This  was  an  appeal  from  a  decree  of  the  Court  of  Equity 
of  Anson  County,  at  the  spring  terra,  1846.  bis  Honor 
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Jadge  Dick  presiding,  by  which  decree  a  demurrer,  which 
had  been  filed  by  the  defendants  to  the  plaintiff's  bill,  was 
sustained  and  the  bill  dismissed  with  costs. 

The  bill  states  that  Solomon  Marsh,  the  father  of  the 
complainant,  gave  by  deed  certain  negroes  to  the  plain- 
tiff and  her  children,  which  is  in  the  following  words : 
**  Know  all  men  by  these  presents,  that  I,  Solomon  Marsh, 
for  and  in  consideration  of  the  natural  love  and  good  will 
which  I  have  and  bear  towards  my  daughter.  Eunice 
Ashcraft,  have  given  and  granted,  and  by  these  presents 
do  freely  give  and  grant  unto  the  said  Eunice  Asheraft 
and  her  children,  a  negro  girl  ten  years  old,  by  the  name 
of  Clarissa,  and  her  increase;  but  the  said  gift  to  extend 
to  no  other  person."  At  the  time  this  gift  was  made,  Eu- 
nice was  the  wife  of  James  Ashcraft  and  had  two  chil- 
dren who  were  boys,  both  of  whom  are  since  dead. 
James  Ashcraft,  the  husband,  being  largely  indebted, 
judgments,  were  had  against  him,  and  under  the  execu- 
tions issuing  thereon,  the  negro  Clarissa  and  her  children 
were  by  the  sheriff  levied  on  and  sold  as  the  property  of 
the  defendant  Ashcraft,  and  the  defendant  Little  became 
the  purchaser.  The  bill  claims,  that  under  the  deed  of 
Solomon  Marsh,  the  plaintiff,  who  is  the  Eunice  Ash- 
craft mentioned  in  the  deed,  was  entitled  to  the  sole  use 
and  benefit  of  one-third  of  the  negro  Clarissa  and  her 
children,  or  to  one-third  of  their  value,  and  prays  that 
they  either  may  be  divided  and  one-third  allotted  to  her 
or  to  some  person  for  her  sole  use,  or  sold,  and  one-third 
of  the  value  so  allotted ;  and  that  the  defendant  Little 
may  be  decreed  to  account  with  her  for  one-third  of  the 
hires  of  said  negroes  since  they  have  been  in  his  pos- 
session. 

The  defendants  have  filed  a  demurrer,  and  assigned  for 
reason,  that  it  appears,  by  the  plaintiff's  own  showing, 
that  she  has  not  any  separate  estate  in  the  negroes  men- 
tioned in  the  bill.  Upon  argument,  the  demurrer  was 
sustained  and  the  bill  dismissed  with  costs. 
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Winston^  for  the  plaintifT. 
Strange^  for  the  defendants. 

Nash,  J.  We  concur  with  his  Honor,  in  his  opinion* 
The  plaintiff  contends,  that,  under  the  expression  used 
in  the  deed,  '*  but  the  said  gift  to  extend  to  no  other  person,'' 
she  has  in  one-third  part  of  the  negroes  a  sole  property, 
separate  and  distinct  from  her  husband,  and  over  which 
lie  has  no  control,  and  which  is  not  subject  to  his  debts 
or  incumbrances.  Do  these  words,  taken  in  connexion 
with  those  which  immediately  precede  'them,  give  her 
such  property  ?  It  is  admitted,  that  no  technical  words 
or  particular  form  of  expression  is  required,  to  convey  to 
a  married  woman  property  to  the  exclusion  of  her  hus- 
band, but  that  any  words  are  sufficient,  which  leave  no 
doubt  that  such  was  the  intention  of  the  devisor  or  set- 
tlor. It  is  the  intention  of  the  donor,  which  is  to  govern, 
but  this  intention  of  excluding- the  husband  must  not  be 
left  to  inference,  but  must  be  clearly  and  unequivocally 
declared  If  the  intention  be  clear,  the  Court  will  exe- 
cute it,  though  it  may  not  be  expressed  in  technical  lan- 
guage. Jjev).  on  Tmsts^  p.  150,  and  the  authorities  there 
referred  to.  The  governing  principle  is,  that  the  husband 
is  not  to  be  deprived  of  what  the  law  gives  him,  by  the 
jus  maritif  by  inference.  In  the  case  of  Heathman  v»  Hallp 
3  Ired.  Eq.  420,  this  doctrine  is  fully  recognized.  The 
words,  ^  for  the  entire  use  and  benefit,  profit  and  advan- 
tage of  Mrs.  Eleanor  Kincaid,''  being  equivalent  to  for 
the  sole  use^  &c.  Words  which  were  held  to  be  sufficient- 
ly explicit,  in  the  case  of  Adamson  v.  Armitage^  19  Yes. 
Jr.  416,  also  reported  in  Cooper.  283,  and  also  in  the 
case.  Ex  parte  Ray,  1st  Mod.  199,  and  Lynes'  case,  Ist 
Younge,  562.  So  also  the  case  of  Rudisell  v.  Watson*  2 
Dev.  Eq.  430,  expressly  and  strongly  enforces  the  same 
doctrine.  "  It  will  not  do  (the  Court  say,)  to  guess*  The 
husband  cannot  be  excluded  without  plain  recorded  words 
or  a  necessary  implication.''  These  cases  abundantly  show, 
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that,  to  exclade  the  hasband*  the  intention  of  the  settlor 
mast  be  clear,  certain,  and  unequivocally  declared.  This 
certainty,  it  is  said,  exists  in  this  case  by  force  of  the 
clause,  **  but  the  said  gift  to  extend  to  no  other  person.'* 
Taken  by  themselves,  they  might  have  that  effect ;  but 
coupled,  as  they  are  with  others  preceding  them,  we  do 
not  think  so.  Our  attention  has  been  drawn  to  the  case, 
MargeUs  v.  Barringer^  10th  Gond.  Ch.  Rep.  158,  7th  Si- 
mons 482.  The  condensed  report  is  very  concise.  The 
case  is  as  follows :  John  Eustace  devised  to  Louisa  Mar* 
getts  and  Ann  Margetts,  all  the  residue  of  his  property 
to  be  equally  divided  between  them,  for  their  own  use  and 
benefit,  independent  of  any  other  person.  The  Vice 
Chancellor  Sir  Launcelot  Saadwell  decided,  that  the 
words  ^  independent  of  any  other  person,"  meant  "  inde- 
pendent of  all  mankind,"  and  of  course  included  the  hus^^ 
band.  In  the  previous  case  of  Wagstaff  v.  Smith,  9th 
Ves.  Jr.  520,  it  had  been  declared  by  the  Master  of  the 
RoUs,  Sir  William  Grant,  that  a  devise  to  a  trustee  to 
suffer  a  married  woman  to  take  to  her  own  use,  &c.  ^  in- 
dependent of  her  husband,"  the  interest  of  certain  stock* 
was  a  devise  to  her  separate  use.  For  such  expressiona 
are  clearly  inconsistent  with  the  idea  of  any  interference 
on  the  part  of  the  husband.  The  only  question,  which 
appears  to  have  been  brought  to  the  attention  of  the  Court 
in  Margetfs  case  vraSf  whether  the  husband  was  included 
in  the  words  *'  independent  of  any  other  person,"  by  force 
of  the  words  themselves,  and  the  Vice  Chancellor  so  de- 
clared. The  wprds  ^  for  their  own  use  and  benefit"  are 
not  noticed,  because,  if  the  husband  was  included  in  the 
words  of  exclusion,  then  it  was  admitted,  she  had  the 
property  to  her  sole  and  separate  use.  There  was  nothing 
in  the  devise,  in  that  case,  inconsistent  with  such  an  in« 
tention  on  the  part  of  the  settlor,  and  indeed  his  obscure 
purpose  could  not  be  carried  out  under  any  other  con* 
struction.  The  husband  therefore  was  excluded  by  a 
necessary  implication.    Is  there  any  such  necessary  inn 
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plication  in  this  case?  The  words  are,  **but  the  said 
gift  is  not  to  extend  to  any  other  person."  These  words 
extend  to  the  whole  gift,  as  well  to  the  children  as  to  the 
mother.  These  children  being  sons,  the  words,  as  to 
them,  coald  not  have  been  used,  to  create  an  estate  to 
their  separate  use,'but  for  some  other  purpose ;  as  to  show 
the  intention,  that,  upon  the  death  of  one  of  them,  the 
other  should  take  and  not  some  other  person.  But 
whether  this  last  was  the  intention  or  not,  it  is  clear  they 
could  not  create  a  separate  estate  in  them,  and  therefore 
we  cannot  say  that  the  same  words,  connected  as  they 
are  with  others,  create  a  separate  estate  in  the  mother. 
But  in  the  case  of  MargeUs^  the  gift  was  to  a  mother  and 
ker  daughter ;  the  purpose,  therefore,  was  consistent  and 
applied  to  both.  Here  the  children  of  Eunice  Ashcrafl 
were  boys,  and  to  put  upon  the  words,  as  to  them,  the 
construction  that  is  urged  on  the  part  of  the  mother,  would 
be  absurd.  This  view  of  the  case  is  sustained  by  the  case 
of  Wardel  v.  Claxton,  16th  E.  Cond.  Ch.  Rep.  324.  The 
testator  bequeathed  his  residuary  estate  to  trustees,  to  in- 
vest, &c.  and  to  pay  the  interest  and  dividends  thereof  to  his 
wife,  for  her  life,  to  be  by  her  applied  for  the  maintenance 
of  herself  and  children,  &c.  The  question  was,  whether 
the  widow,  who  had  married  again,  was  entitled  to  the  in- 
come of  the  property  to  her  separate  use.  The  Vice  Chan- 
cellor observed,  "  I  do  not  think  that  this  is  a  gift  to  the  sep- 
arate use  of  this  lady.  In  all  the  cases  that  have  been  cited 
the  sole  object  of  the  bounty  was  the  woman,  &c.  But 
in  this  case,  the  words  to  be  by  her  applied,  have  refe- 
rence not  only  to  the  testator's  widow,  but  to  all  the 
children."  The  Chancellor"  admits,  if  the  words  applied 
only  to  the  widow,  she  would  have  had  a  separate  estate. 
Such  might  have  been,  in  the  case  before  us,  the  inten- 
tion of  the  donor.  "  It  is  possible,"  as  the  Court  say  in 
Rudisell  v.  Watson^  "  nay,  very  probable,  that  the  donor 
did  intend,  that  his  daughter  should  have  the  sole,  sepa- 
rate use  of  her  share  of  the  negroes."    We  are  inclined 
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to^think  he  did  so  intend  ;  but  we  cannot  say  he  did,  for 
we  are  not  sure  of  it.  But  it  will  nof  do  to  guess.  The 
donor  might  further  have  supposed,  that,  without  the  use 
of  those  words,  the  gift  to  the  children  of  Eunice  might 
embrace  all  the  children  she  might  thereafter  have.  The 
question  is  not,  whether  he  was  expert  in  the  law,  whether 
he  was  right  or  wrong  in  that  supposition,  if  he  did  en** 
tertain  it,  but  what  was  his  intention  in  using  the  expres- 
sions. As  before  stated,  it  is  probable  it  was  to  give  the 
property  to  the  sole  use  of  the  wife ;  but  a  probable,  a 
possible  intention,  will  not  sustain  the  wife's  claims. 
Hence,  although  the  words  might  have  the  constructioa 
contended  for,  yet  if  they  will  have  the  other  also,  as 
being  in  the  mind  or  intention  of  the  donor,  though  he 
was  wrong  in  his  conclusion,  the  claim  of  the  wife  is 
repelled :  not  because  the  donor  did  not  intend  the  sole 
and  separate  use  to  her,  but  because  he  has  not  used 
such  language  as  to  enable  us  to  say  he  did  so  intend. 
See  the  case  of  Rudiscll  v.  Watson,  The  opinion  pro- 
nounced by  the  Court  in  thsit  case,  it  appears  to  me^ 
governs  and  control  this.  The  husband  cannot  be  de- 
prived of  his  marital  rights  by  conjecture,  however  strong. 
There  must  be  a  certainty,  to  that  degree  which  shows 
that  the  donor  must  have  so  meant,  and  could  not  have 
meant  otherwise.  If  such  was  the  intention  here  of  the 
donor,  from  the  words  he  has  used,  we  cannot  declare  it 
so  to  have  been.  By  the  gift  of  Solomon  Marsh,  one- 
third  of  the  negro  Clarissa  and  her  future  increase  vest- 
ed absolutely  in  James  Ashcrafl,  the  husband,  by  virtue 
of  "  the  jus  mariii^^  and  the  other  two-thirds  in  his  chil- 
dren then  born  of  his  wife  Eunice.  Upon  their  death, 
their  interest  passed  to  him,  and  the  whole  title  vested  in 
him,  and  was  liable  to  the  payment  of  his  debts. 

The  decree  of  the  Court  below  must  be  affirmed,  the 
demurrer  sustained,  and  the  bill  dismissed  with  costs. 

Damel,  J.    On  the  15th  day  of  December  1822,  Solo* 


242  SUPREME  COURT. 

I  ..■.■■■  ■■■  —  ■■ ■     ■■    -        ...■■■■  ■  .1  -I     ■  II  ■        li—.l^lMl" 

Aahoraft  o.  Little. 

*  ^      I  ■■  ■  '  '■  ...,■■  ■        I  .  ■         ...m.     a  ■  ., ■■ 

mon  Marsh  made  the  deed  in  question,  and  delivered  it 
to  James  Marsh,  to  be  kept  for  the  benefit  of  the  plaintiff 
and  her  two  sons,  as  the  bill  alleges.  The  deed  recites* 
that  for  the  natural  love  and  good  will  that  the  donor 
had  for  his  married  daughter,  (the  plaintiff,)  he,  ''by 
these  presents,  do  freely  give  and  grant  to  the  said  Eu- 
nice Ashcrafl  and  her  children,  a  negro  girl  ten  years  old, 
by  the  name  of  Clarissa,  and  her  increase  ;  but  the  said 
gift  to  extend  to  no  other  person^*  Clarissa  has  now  seve- 
ral children.  The  bill  is  filed  by  the  plaintiff,  against 
her  husband  and  Alexander  Little  and  others,  who  claim 
the  slaves  under  a  judgment  and  execution  against  her 
husband,  to  have  one-third  of  them  secured  to  her  sole 
and  separate  use.  The  defendants  have  demurred.  The 
demurrer  was  sustained  in  the  Court  of  equity  for  Anson 
county,  and  the  bill  was  decreed  to  be  dismissed.  The 
plaintiff  then  appealed.  .     . 

Any  person  may  make  a  gifl  to  the  wife  of  another 
man,  and  shut  out  the  husband's  interference,  by  clearly 
expressing  such  an  intention  in  the  instrument  creating 
the  gift,  Lewin  on  Trusts^  148.  But  whether  a  trustee  is 
appointed  or  not,  the  intention  of  the  testator  or  settlor, 
of  excluding  the  husband,  must  not  be  lefl  to  inference, 
but  must  be  clearly  and  unequivocally  declared.  For, 
as  the  husband  is  bound  to  maintain  his  wife,  and  bears 
the  burthen  of  her  incumbrances,  he  has,  prima  facxe^  a 
right  to  her  property.  But  provided  the  meaning  be  cer- 
tain, the  Court  of  equity  will  execute  the  intention  though 
the  settlor  may  not  have  expressed  himself  in  technical 
language,  Letoin^  148, 150  {marg.  page^  and  2  Story  sEq. 
009,  610,  where  all  the  authorities  are  collected  and  re- 
marked on.  If  Marsh  had  said  thus  in  his  deed  of  gift, 
**  but  the  said  gift  is  not  to  extend  to  my  daughter's  hus- 
band," or  "  she  is  to  have  it  independent  of  her  hus- 
band," it  would  then  have  been  clear,  that  the  husband 
was  intended  to  be  excluded,  and  the  property  would  go 
to  thQ  separate  use  of  the  wife.     Wagstaff  v.  Smithy  9 
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Ves.  520.  SimoTis  v.  Howard^  1  Keen  ?•  So  if  the  gift 
had  been  to  Eunice  Ashcraft  and  her  children,  ^  indepen- 
dent of  any  otfier  person"  it  would  have  been  a  separate 
estate  to  the  wife  of  her  share,  Margetts  v.  Margetts^  10 
Cond.  Eng.  C.  Rep.  158.  This* case  is,  in  my  opinion,  very 
much  in  point.  It  was  as  follows  :  John  Eustice,  by  his 
will,  gave  all  the  rest  and  residue  of  his  estate  and  effects 
unto  Louisa  Margetts  (a  married  woman)  and  Ann  Mar- 
getts, her  daughter,  to  be  equally  divided  between  them, 
share  and  share  alike,  for  their  own  use  and  benefit, 
"  independent  of  another  person  "  The  Vice  Chancellor 
said,  that  the  words,  '*  independent  of  any  other  person" 
meant,  "  independent  of  all  mankind,"  and  therefore  in- 
cluded the  husband,  and  the  wife  had  a  separate  estate. 
This  case  was  well  considered,  I  presume,  as  the  reporter 
informs  us,  that  Mr.  Barber  and  Mr.  Parker  were  counsel 
in  the  cause.  It  seems  to  me  that  the  words,  **  indepen- 
dent of  any  other  person,"  are  in  meaning,  the  same  as 
the  words,  "  and  to  extend  to  no  other  person."  If,  there- 
fore, the  first  set  of  words,  when  applied  to  Mrs.  Margetts 
(a  married  woman)  and  her  daughter,  gave  the  feme  co- 
vert a  separate  estate  in  the  legacy,  (as  we  see  they  did,) 
it  is  plain  and  clear,  that  the  latter  set  of  words,  ('*  and 
to  extend  to  no  other  person")  must  also  exclude  the  hus- 
band ;  and  give  the  negroes  to  Mrs.  Ashcraft  and  her 
two  sons  then  born.  The  case  reported  is  a  gift  to  Mrs. 
Margetts  and  her  daughter  Ann  Margetts ;  the  case  be- 
fore us  is  a  gift  to  Mrs.  Ashcraft  and  her  two  sons.  I  ask, 
where  is  the  difference  ?  The  case  of  Rudisell  v.  Watson^ 
2  Dev.  Eq.  430,  was  a  decision  that  has  no  bearing  on 
the  case  now  before  the  Court.  It  was  a  devise  and  be- 
quest, by  a  father  to  his  married  daughter,  "  to  her  and 
her  heirs  proper  use  ;"  and  this  Court  said,  that  the  words 
"  to  her  proper  use"  did  not  clearly  mean  to  convey  the 
estate  '*  to  /ler  separate  use."  As  to  the  two  children  of 
Mrs.  Ashcraft,  the  deed  would  have  conveyed  to  each  of 
them,  his  one-third  part  of  the  slaves,  without  supple* 
60 
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mantary  words  used  by  the  donor.  But  as  Mrs.  Ashoraft 
was  a  feme  covert^  the  donor  used  the  words,  **  indepen- 
dent of  any  other  perspn,"  to  exclude  her  husband :  he 
being  the  only  person  in  the  world,  that  the  said  words 
could  have  any  effect  or  bearing  on.  If  the  donor  did 
not  mean  to  exclude  him,  I  would  ask  whom  did  he  mean 
to  exclude  1  The  words  have  no  noeaning  at  all,  if  they 
do  not  exclude  the  husband.  To  say  that  the  husband  is 
not  clearly  meant  to  be  excluded  by  the  words  used,  is  to 
say  that  no  words  in  the  English  language,  which  may 
be  used  in  deeds  or  will,  can  exclude  the  husband,  unless 
he  is  expressly  or  particularly  named  ;  and  such  a  decis- 
ion has  not  yet  been  made  in  any  Court.  I  think  the  de* 
murrer  ought  to  be  over-ruled. 

Feb  Curiam.    Decree  below  affirmed,  the  demurrer  sus^ 
tained  and  the  bill  dismissed  with  costs. 


WHITMELL  J.  HILL,  ADM'R.  ice.  «#.  MARY  L.  SPRUILL  &  AL. 

A  testatrix  beqaeathed,  as  follows,  all  btr  estate  ^coDsisUng  of  penonal  pro- 
perty :  **  It  is  my  wish  that  all  my  property  be  equally  (ii?ided  among  my 
gnmd-childnD,  that  are  livioi;  at  tbe  time  of  my  death ;  and  that  their 
parents  have  the  use  of  it  as  long  as  they  live."  Held,  that  the  grand- 
ehildren  took  the  property  per  capita. 

Held,  further,  that  all  the  parents,  whether  the  children  of  tha  testatrix  or 
their  husbands  or  wiTss,  took  a  life  estate  in  the  shares  of  their  tespecttre 
efaildreu. 

The  eases  of  Freeman  t.  Knight,  3  Ired.  Eq.  73,  Bryant  t.  Seott,  1  DeT» 
and  Bat.  Eq.  155,  and  Ward  y.  Stowe,  3  Dot.  Eq.  509,  clUd  and  ap* 

•  proved. 

Cause  transmitted  by  eonsent  from  the  Court  of  Equity 
of  Halifax  County^  at  the  Spring  Term,  1846. 

This  is  a  bill  filed  by  the  plaintiff,  as  administrator 
with  the  will  annexed  <^  Hebecca  Hill,  to  obtain  a  con- 
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struction  by  the  Court  of  certain  clauses  in  the  will. 
The  points  presented  are  stated  by  the  Chief  Justice  in 
delivering  the  opinion  of  this  Court. 

B.  F.  Moore^  for  the  plaintiff. 
Badger,  for  the  defendants. 

RuFFiify  C.  J.  Mrs.  Rebecca  Hill  made  her  will  and 
therein  bequeathed  as  follows :  **  It  is  my  wish,  that  all 
my  property  be  equally  divided  among  my  grand*chil- 
dren,  that  are  living  at  the  time  of  my  death ;  and  that 
their  parents  have  the  use  of  it  as  long  as  they  live." 
The  testatrix  had  had  six  children.  A  daughter  had  mar- 
ried James  B.  Urquhart  and  died,  leaving  her  husband 
and  children,  who  survived  the  testatrix.  Another  daugh* 
ter  married  George  E.  Spruill,  and  he  died  just  before  the 
testatrix.  The  other  four,  two  sons  and  two  daughters^ 
were  married  and  had  respectively  unequal  numbers  of 
children  at  the  death  of  Mrs.  Hill. 

The  property  consisted  entirely  of  personalty,  and 
chiefly  of  forty-one  negroes. 

The  bill  was  filed  by  an  administrator  with  the  will 
annexed,  and  brings  before  the  Court  James  B.  Urquhart 
and  his  children,  Mrs.  Spruill  and  her  children,  and  the 
two  surviving  sons  and  their  wives  and  children,  and  the 
other  two  daughters  and  their  husbands  and  children; 
and  the  object  of  it  is  to  obtain  a  declaration  of  the 
rights  of  the  several  legatees  under  the  will,  and  the  du* 
ties  of  the  administrator  and  directions  to  him  upon  cer* 
tain  points  stated. 

The  first  is,  whether  the  estate  is  to  be  divided  per 
capita  among  the  grand-children,  and  then  the  shares  al- 
lotted to  each  family  of  grand-children  be  enjoyed  by  their 
parents  for  life  ;  or,  whether  the  division  is  to  be  among 
the  parents  equally,  with  remainders  in  their  respective 
shares,  after  their  deaths,  to  their  respective  families  of 
children  that  were  living  at  the  death  of  the  testatrix,  so 
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as  to  make  the  grand-children  take  per  stirpes.    The  Court 
is  of  opinion,  that  the  division  is  to  be  equally  among  the 
grand-children  according  to  their  whole  number,  allotting 
to  each  an  aliquot  part.     The   authorities  are  decisive, 
that  they  take  per  capita^  as  the  giil  is  to  them  under  the 
common  denomination  of  '*  my  grand-children/'  with  a 
direction  for  '^  an  equal  division"  among  them.    It  is  not 
necessary  to  refer  to  other  cases  than  those,  which  have 
been  before  the  Court  at  recent  periods,  as  in  them  the 
point  was  sufficiently  discussed  and  most  of  the  previous 
cases  cited.     Freeman  v.  Knight^  2  Ired.  Eq.  72.     Bryant 
V.  Scottj  1  Dev.  &  Bat.  Eq.  1 55.     Ward  v.  Slovoe,  2  De v. 
Eq.  509.    It  was,  indeed,  said  at  the  bar,  that  this  case 
might  be  taken  out  of  the  rule,  because  there  is  a  gift  to 
the  respective  parents  of  the  several  families  of  grand- 
children, which,  though  not  coming  first   in  the  w^ill,  is 
really  and  necessarily  prior  to  that  to  the  grand-children 
themselves,  as  it  is  to  be  first  enjoyed;  and  it  was  insisted, 
that  this  would  enable  the  Court  to   make   the  division, 
among  the  grand-children  per  stirpes.    But  the  argument 
goes  too  far,  so  as  to  show  it  to  be  clearly  wrong.    For 
'  if  the  division  be  between  the  parents  of  the  grand-chil- 
dren, then  each  person  within  that  description  takes,  and, 
consequently,  where  both  of  the  parents  are   alive,  the 
grand-children  of  that  family  would  have  double  as  much 
as  those  who  had  but   a  single  parent  living :    which 
would  produce  the  very  inequality  between  the  families, 
against  which  the  argument  is  directed.    The  donation' ' 
to  the  children   of  the  testatrix  and  their  husbands  and 
ivives  is  not,  in  truth,  made  to  them  as  such,  but  as  being 
*♦  the  parents  of  the  grand-children,  then  living,"  whose 
shares  their  respective  parents  are  to  enjoy  during  their 
lives.     The  division  is  therefore  to  be  made  immediately 
among  the  grand^children  j^er  capita;  but  the  enjoyment, 
during  the  lives  of  their  respective  parents  or  the  sur- 
vivor of  them,  is  to  belong  to  the   respective  parent:?, 
and  then  go  into  possession  of  the  grand-children  them- 
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selves.  Buty  although  the  share  of  each  grand-child 
is  measured,  in  point  of  value,  by  dividing  the  property 
by  the  whole  number  of  grand-children,  yet,  as  the  grand- 
children do  not  come  to  the  enjoyment,  as  long  as  their 
respective  parents  or  the  survivor  of  them  be  alive,  it  is 
not  necessary  that,  as  between  the  grand-children  them- 
selves of  a  particular  family,  such  a  division  should  be 
made,  as  would  allot  to  each  of  them  particular  slaves 
tn  presenti.  On  the  contrary,  in  order  to  equalize  the 
loss  and  gain  from  the  death  or  birth  of  slaves,  it  would 
be  most  prudent,  that  those  allotted  to  all  the  grand-chil- 
dren of  the  same  family  should  be  thrown  together  or 
remain  as  one  stock,  until  their  period  of  enjoyment 
shall  arrive  by  the  death  of  both  their  parents — when 
they  can  divide  among  themselves. 

The  next  question  raised  in  the  bill,  is,  whether  both 
of  the  parents  of  the  several  sets  of  grand-children  take, 
or  whether  only  such  parent  as  was  a  child  of  the  testa- 
trix. From  what  has  been  already  said,  it  will  have 
been  seen,  that  the  Court  is  of  opinion,  that  all  the  pa« 
rents,  whether  a  son  or  daughter  of  the  testatrix,  or  his 
or  her  wife  or  husband,  take  the  slaves  of  their  respec- 
tive children.  The  gift  is  to  them  as  "  their  parents,"  and 
that  includes  all  and  each  of  their  parents.  The  testa- 
trix did  not  mean,  that,  while  a  parent  of  ohc  of  her 
grand-children  was  living,  the  grand-child  should  possess 
the  means  of  living  and  actingindependent  of  the  parent. 

The  plaintiff  likewise  presents  a  point,  as  to  the  in- 
terests of  the  parents  as  between  themselves.  But,  al- 
though there  does  not  seem  to  be  much  difficulty  in  it, 
the  Court  deems  it  improper  to  make  any  declaration  on 
it  in  this  cause,  because  it  is  a  question  between  the  hus- 
bands and  wives  exclusively,  and  does  not  concern  the 
administrator,  who  therefore  has  no  right  to  raise  it.  No 
controvery  can  arise  on  the  point,  unless  one  of  the  mar- 
ried ladies  should  survive  her  husband ;  and  it  will  be 
time  enough,  when  asked  by  her  and  the  husband's  ex- 
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ecutor,  to  determine  whether  the  life  estate  in  the  shares 
of  their  children  survived  to  her  or  went  to  the  ex- 
ecutor. 

Per  Curiam.  Declared  accordingly. 


CHARLES  CROOM  &  AL.  v«.  JOHN  WRIGHT. 

A  testator  bequeathed  as  follows :  "  I  ^We  and  bequeath  to  my  five  sods  aud 
daughters,  to  wit,  C.  d  J.  C,  N.  C,  S.  C.  and  J.  H.  fifteen  negroes, 
&c.  Those  fifteen  negroes  1  give  to  be  theirs  at  my  death,  and  my  wife*s, 
&c. ;  these  I  give  them  with  all  the  future  increase.  I  hereby  appoint 
my  son  C.  C.  guardian  to  my  daughter  N.  C.  The  legacy  I  leave  her  is 
to  be  free  and  clear,  and  independent  of  her  present  husband,  T.  C,  or  in 
any  wise  to  be  subject  to  his  debts,  engagements  or  control,  but  to  be 
wholly  under  the  management  of  the  guardian  C.  G.  to  act  with  it  as  he 
thinks  best  for  her  profit ;  and  after  her  death,  all  the  negroes,  Slc  to  go 
to  his  six  children,  &c."  Held,  that  the  wife  was  entitled  to  a  sole  and 
separate  estate  in  this  property ;  that  the  legal  title  did  not  pass  by  the 
words  of  the  will  to  C.  C.  who  is  called  guardian,  but  vested  in  the  hus- 
band. But  that  the  husband,  there  being  bo  tmstee  interposed,  is  con- 
sidered in  Equity  as  the  trustee  for  the  wife,  holding  the  property  to  the 
sole  and  separate  use  of  the  wife,  in  the  same  manner  as  another  trustee 
would  have  done. 

Held,  therefore,  that  one  who  purchased  these  negroes  from  the  husband 
with  notice  of  the  trust,  held  them  subject  to  the  trusts  in  the  will  in  faTor 
of  the  wife  and  her  children. 

The  case  of  Freeman  v.  HUl,  1  Dev.  and  fiat  Eq.  389,  cited  and  approved. 

This  was  an  appeal  from  a  decree  of  the  Court  of 
Equity  of  Wayne  County,  at  the  Spring  Term,  1846,  his 
Honor  Judge  Manly  presiding,  by  which  decree  a  de- 
murrer filed  by  the  defendants  was  sustained  and  the 

plaintifTs  bill  dismissed. 

Charles  Croom,  the  elder,  died  in  Wayne  county,  having 

first  made  his  will,  and  therein,  amongst  other  things,  be- 
queathed as  follows :    **  I  give  and  bequeath  to  my  five 
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sons  and  daughters  now  in  the  Western  countries,  viz : 
Charles  Croom,  Isaac  Croom,  Nancy  Coor,  Sarah  Cook, 
and  Jemima  Holiowel,  to  them  1  leave  fifteen  negroes,  by 
name.  Will,  ^c.  Those  fifteen  negroes,  I  give  to  be  theirs 
at  my  death  and  my  wife's,  either  to  divide  the  negroes 
or  sell  them  and  divide  the  money  equally — these  I  give 
to  them  with  all  the  ftirther  increase.  I  hereby  appoint 
my  son  Charles  as  guardian  to  daughter  Nancy  Coon 
The  leg^y  I  leave  her  is  to  be  free  and  clear  and  inde- 
pendent of  her  present  husband,  Thomas  Coor,  or  in  any 
wise  not  to  be  subject  to  his  debts,  engagements,  or  con- 
trol but  to  be  wholly  under  the  management  of  the  guar- 
dian, Charles  Croom,  to  act  with  it  as  he  thinks  best  for 
her  profit ;  and,  at  her  death,  all  the  negroes  or  other  pro- 
perty arising  from  them  to  go  to  her  six  children  CharlcF^ 
Thomas,  &c.''  Mrs.  Croom,  the  testator's  widow,  died  in 
February,  1844,  and  thereupon  a  division  of  the  negroes 
was  made  and  a  share  allotted  for  Mrs.  Coor  and  her 
children,  and  delivered  to  an  agent  for  Mrs.  Coor  and  her 
brother,  Charles  Croom»  who  were  residents  of  Tennessee. 
After  that  had  been  done,  John  Wright  had  the  negroes, 
that  had  been  allotted  as  Mrs.  Coor's  share,  seised  under 
original  attachment  against  the  husband,  Thomas  Coor, 
and  they  were  afterwards  sold  on  the  execution  and  pur- 
chased by  Wright,  who  had  notice  of  the  provisions  of  the 
will  of  Charles  Croom  the  elder,  and  of  Mrs.  Coor's  claim- 
ing under  it,  but  yet  took  the  negroes  into  bis,  Wright's, 
possession,  claims  them  as  his  own  and  recuses  to  deliver 
them  either  to  Mrs.  Coor  or  to  Charles  Croom  for  hen 

The  bill  is  filed  by  Charles  Croom  and  by  Nancy  Coor 
by  the  said  Charles,  as  her  next  friend,  and  by  Mrs.  Coor's 
six  children  against  Wright  and  Thomas  Coor,  the  hus- 
band, and,  after  setting  forth  the  foregoing  facts,  states 
that  it  was  the  intention  of  the  testator,  in  that  clause 
of  his  Will,  to  vest  the  legal  title  of  one-fifth  of  the  ne- 
groes in  the  plaintifi*  Charles  Croom,  for  the  separate  use 
of  Mrs.  Coor  during  her  life,  clear  of  her  husband^s  con- 
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trol,  and  after  her  death  in  trust  for  her  said  children ; 
but  that  the  plaintiffs  are  advised,  that  the  terms  used  by 
the  testator  are  so  vague  and  inapt  as  not  to  pass  the 
title  to  him,  or,  at  the  least,  that  it  is  doubtful  whether 
he,  C.  Groom,  can  maintain  an  action  at  law  for  the 
slaves,  and  that  it  is  ther.eby  rendered  necessary  for  the 
plaintiff  to  apply  to  this  Court,  to  have  the  rights  of 
the  parties  under  the  will  declared  and  secured  by  proper 
conveyances. 

The  defendant,  Wright,  put  in  a  demurrer  for  want  of 
equity,  which,  upon  argument,  was  sustained,  and  the 
plaintiff  appealed. 

No  counsel  for  the  plaintiffs, 

Husted  and  Mordecai,  for  the  defendants. 


RuFFiN,  C.  J.  The  negroes  are  given  to  Mrs.  Coor  for 
life,  and  then  to  her  children ;  and  it  admits  of  no  doubt, 
that  the  intention  was  that  her  interest  should  be  her 
separate  property.  The  words  are  perfectly  clear :  **  the 
legacy  I  leave  her  is  to  be  free,  clear  and  independent  of 
her  husband,  and  not  subject  to  his  debts  or  control.'^ 
His  exclusion  could  not  be  more  expressly  declared.  He 
therefore  can  take  no  beneficial  interest  in  this  property 
under  the  will,  whether  the  legal  title  be  vested  in  his 
wife's  brother  as  trustee,  or  be  vested  in  the  husband  him- 
self, for  want  of  the  interposition  of  another  trustee,  since 
it  has  been  long  held,  that,  when  there  is  a  clear  intention 
to  give  a  separate  estate  to  a  married  woman,  it  shall 
not  fail  for  want  of  a  trustee,  but  be  effectuated  by  con- 
verting the  husband,  in  respect  of  the  legal  title,  which 
comes  to  him  jure  mariti,  into  a  trustee  for  her.  Rich 
v.  Cockell,  9  Yes,  375.  Porker  v.  Brooke,  Id.  683.  It  fol- 
lows, if  Coor  was  trustee  for  his  wife,  that  Wright,  as  a 
purchaser  with  notice,  or  as  purchaser  under  execution 
against  the  trustee.  Freeman  v.  Hill,  1  Dev.  &  Bat.  Eq. 
389,  takes  the  negroes  subject  to  the  same  trust.    The 
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only  question,  then,  whicfai  exists  in  the  case,  and  the  only 
one,  indeed,  which  was  argued,  is,  whether  Charles 
Croom,  the  son,  takes  this  sharei  as  trustee.  It  is  said 
for  the  defendant,  that  C.  Croom  did  take  the  legal  title, 
and  therefore,  that  he  might  have  brought  detinue  or 
trover,  and  that,  as  he  had  remedy  at  law,  there  is  no 
reason  why  this  Court  should  take  the  jurisdiction.  This 
reduces  the  dispute  to  a  single  point,  as  to  the  mode  of 
redress ;  it  being  admitted  that  Mrs.  Coor  must  be  en« 
titled  to  it  here,  or  at  law  by  an  action  by  her  trustee. 
Upon  that  point,  the  opinion  of  the  Court  is  against  the 
defendant.  Without  determining  whether  a  bill  would 
or  would  not  lie,  under  the  circumstances  of  this  case,  by 
Mrs.  Coor  and  her  children,  to  have  their  respective  in« 
terests  declared  and  secured,  although  the  construction 
of  the  will  had  vested  the  legal  title  in  Charles  Croom, 
the  son,  the  Court  holds,  that  such  is  not  the  proper  con- 
struction of  the  will,  and  that  an  action  at  law  could  not 
be  sustained  by  him.  We  have  little  doubt  that  the 
statement  in  the  bill  is  correct,  that  the  intention  of  the 
testator  was  to  vest  the  title  in  his  son  as  trustee  for  his 
daughter ;  or,  rather,  if  he  had  been  fully  advised  of  the 
advantages  of  a  trustee,  properly  speaking,  in  more  ef« 
fectually  and  cheaply  protecting  the  interest  of  his 
daughter,  he  would  have  given  the  legal  title  to  the 
son.  But  we  think,  as  the  will  is  expressed,  that  inten- 
tion is  not  sufficiently  declared.  The  testator  seems  not 
only  to  have  been  inops  cotisiliij  but  it  is  apparent  that 
the  instrument  is  very  loosely  drawn,  and  is  the  produc- 
tion of  an  uninformed  and  confused  mind,  so  that,  as  is 
often  the  case,  after  a  disposition  in  terms  sufficiently 
precise  to  leave  no  doubt  of  the  primary  intention  or  as 
to  its  legal  effect,  if  that  disposition  stood  by  itself,  other 
language  is  used,  conveying  a  glimmering  of  an  intention 
somewhat  inconsistent  with  that  previously  declared. 
But  in  such  cases,  the  plain  legal  import  of  what  is  ex- 
plicitly set  dovnoL  ought  not  to  be  defeated,  upon  the  other 
61 


252  SUPREME  COURT. 


Croom  o.  Wright. 


dubious  and  impeiTect  expression  of  intention.  Now 
this  will  in  the  beginning  contains  words  of  direct  gift 
to  Mrs.  Coor :  ''  I  give  and  bequeath  to  my  five  children," 
"  to  them  I  leave  fifteen  negroes,"  **  those  fifteen  I  give  to 
be  theirs  at  my  death  and  my  wife's,"  "  these  I  give  to 
them  with  their  future  increase."  The  gift  of  Mrs.  Coor's 
share  to  Iter  is  just  as  clearly  and  by  exactly  the  same 
terms,  as  the  gifts  of  the  shares  of  the  other  children  are 
to  Hiem.  But  as  the  testator  meant  that  the  gift  to  Mrs. 
Coor  should  be  to  her  separate  use,  he  not  only  declares 
that  intt  ntion  in  the  next  sentence,  but  expresses  himself 
so  as  to  shew  very  plainly  that  there  was  at  least  some 
vague  notion  floating  in  his  mind,  that  it  was  necessary 
or  might  be  useful  to  substitute,  for  the  husband,  some 
other  person  to  take  care  of  the  daughter's  interest,  as 
regards  the  productiveness  of  the  property,  and,  perhaps, 
its  protection  from  the  husband  or  his  creditors.  To  that 
end  he  appoints  his  son  Charles  ^  the  guardian"  of  his 
daughter,  and  adds,  *•  the  legacy  1  leave  her  is  to  be  wholly 
under  the  management  of  the  guardian,  to  act  as  he  thinks 
best  for  her  profit."  The  natural  sense  of  this  passage 
is  to  constitute  the  son  the  manager  merely  of  the  ne- 
groes. If  it  stood  alone,  it  might  be  taken  as  an  implied 
gift  to  the  son  in  trust  for  the  daughter.  But  there  is 
no  necessity  of  such  implication  to  raise  an  interest  in 
the  daughter  ;  for  th(irc  has  been  a  previous  express  gift; 
to  her,  which  dispenses  with  any  implication  on  the  sub- 
ject. And  we  think  that  the  operation  of  that  express 
gift,  anxiously  repeated  several  times,  as  we  have  seen,, 
cannot  be  overcome  by  inferences  from  the  terms  in  which 
an  interest  or  an  authority  is  conferred  on  the  son,  but  it 
is  uncertain  which  was  intended,  or  which  the  testator 
conceived  would  be  best.  The  testator,  as  a  parent, 
charged  his  son  with  the  duty  of  afibrding  a  brother » 
care  and  protection  to  his  sister,  but  he  does  not  take 
from  her  the  title,  which  he  had  just  vested  in  her,  and 
bestow  it  on  the  son*    The  consequence  is,  that  the  title 
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of  the  wife  tinder  the  will,  devolved  by  law  on  the  hus- 
band* but  in  trust  for  her  to  her  separate  use ;  and  there- 
fore his  legal  title,  though  subject  at  law  to  be  sold  for 
his  debts,  was  acquired  by  this  purchaser  upon  the  same 
trusts.  The  decree  must  therefore  be  reversed  with  costs, 
and  the  demurrer  over-ruled,  and  the  cause  remanded  for 
an  answer  or  further  proceedings  thereon. 

Per  CuRf  abs.  Decreed  accordingly. 


JONES  DRUiMRIGHT  &  AL.  v$,  ROBERT  JONES  &  AL. 

Where  an  execator  is  in  posMnion  of  a  earn  of  money,  to  which  hie  teitatot 
was  entitled  for  the  life  of  another,  who  ia  etill  living,  a  Court  of  Equity 
will  not  compel  the  executor  to  give  security  for  the  payment  of  the  amount 
at  the  expiration  of  the  life-interest,  unless  he  be  insolvent  or  in  failtn|f 
lurcnmstances,  or,  from  some  other  good  cause,  there  is  reason  to  fear  the 
money  will  be  lost. 

Cause  removed  from  the  Court  of  Equity  of  Person 
County,  at  the  Spring  term,  184G. 
The  following  facts  appear  from  the  pleadings, 

Henry  Baily  died  in  the  year having  made  and  pub- 

Kshed  in  writing  his  last  will  and  testament,  which,  after 
his  death,  was  by  the  surviving  executor,  James  Drumright^ 
one  of  the  plaintiffs,  duly  proved  before  the  proper  tribu- 
nal. In  the  said  will  is  the  following  legacy :  "  I  give 
and  bequeath  to  my  wife  Mary,  one  thousand  dollars, 
either  in  cash  or  property  belonging  to  my  estate,  to  that 
amount,  to  be  taken  by  valuation  ;  also  one  negro  girl 
named  Mary  and  a  good  feather-bed  and  furniture ;  to 
hold  the  above  named  property,  money,  &c.  during  her 
life-time,  and,  at  her  death,  to  return  to  my  estate  and  be 
distributed  as  hereinafter  directed."  At  the  sale  of  the 
property  of  the  testator,  made  by  the  executor,  Mary 
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Baily,  the  widow,  purchased  a  couple  of  negroes,  Billy 
and  Joe,  and  it  was  agreed  between  her  and  the  executor, 
that  she  should  hold  them,  as  a  part  of  the  8l»000  legacy, 
at  the  price  at  which  she  should  bid  them  off,  as  a  conve- 
nient mode  of  valuing  them.  The  two  negroes  were  bid 
of  for  the  sum  of  $446^06.  The  widow  subsequently 
married  Robert  Deshazo,  to  whom  the  executor  of  Baily 
paid  the  balance  of  the  pecuniary  legacy  in  money,  and 
lock  his  receipt  for  the  whole  $1,000.  Robert  Deshazo  is 
dead,  having  made  his  will  and  therein  appointed  Robert 
Jones,  one  of  the  defendants,  his  executor,  who  has  caused 
it  to  be  duly  proved.  By  his  will  Robert  Deshazo  made 
provision  for  his  wife,  Mary,  who  is  one  of  the  plaintiffs, 
and  from  which  she  duly  dissented,  and  gave  the  rest  of 
his  estate  to  the  other  defendants.  The  bill  charges,  that 
the  legacy  received  by  the  plaintiff,  Mary  Deshazo,  from 
the  estate  of  her  first  husband,  Henry  Baily,  passed  into 
the  possession  of  her  second  husband,  Robert  Deshazo, 
and  is  now  in  that  of  his  executor,  the  defendant,  Robert 
Jones,  who  holds  it  for  the  life  only  of  the  said  Mary ; 
that  Mary  Deshazo,  having  dissented  from  her  husband's 
will,  is  entitled  to  a  third  part  of  his  personal  property, 
the  said  husband  having  left  no  child — the  other  legatees 
in  bis  will  not  being  such  ;  that  they  live  beyond  the  limits 
of  the  State,  and  threaten  to  carry  the  property  to  their 
place  of  residence.  The  bill  prays  that  the  executor, 
Jones,  may  be  compelled  either  to  deliver  over  to  the 
plaintiff,  Drumright,  as  the  executor  of  Henry  Baily,  the 
whole  of  the  property  constituting  the  legacy  of  the 
plaintiff,  Mary,  taking  a  bond  to  pay  over  to  him  the 
interest  of  the  money  and  the  hire  of  the  negroes  an- 
nually, or  that  he  give  bond  and  security,  that  the  said 
property  shall  not  be  carried  beyond  the  limits  of  the 
State,  and  that  it  shall  be  forthcoming  on  the  death  of 
the  said  Mary,  and  it  further  prays  that  he  may  come  to 
an  account  with  and  pay  over  to  her,  her  part  of  the  e^ 
tate  of  the  said  Robert  Deshazo,  and  for  general  relief 
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The  answer  admits  the  facts  as  set  forth.  The  execii« 
tor»  Jonesy  states,  that  two  years  have  not  elapsed  since 
he  administered,  and  that  there  are  a  few  debts  still  to 
pay — submits  to  an  account  and  is  willing  to  abide  by 
and  perform  any  order  or  decree  that  may  be  made. 

The  other  defendants  deny  that  Jones,  as  the  executor 
of  Deshazo,  is  bound  to  account  with  the  plaintiff  Drum* 
right,  as  executor  of  H.  Baily  for  any  part  of  the  property 
or  money  lent  to  the  widow  Mary,  or  is  bound  to  give 
Any  security  for  its  forthcoming  on  her  death. 

JE.  G.  Readej  for  the  plaintiff. 
Venahle^  for  the  defendants. 

Nash,  J.  The  case  is  before  us  on  bill  and  answer,  and 
the  only  contest  is,  as  to  the  title  to  the  81,000  legacy* 
the  negro  Mary,  and  the  negroes  purchased  by  the  plain- 
tiff, Mary,  at  the  sale  of  the  property  of  her  husband,  H. 
Baily.  There  can  be  no  doubt  that  under  the  will  of  H. 
Baily,  his  wife  Mary  took  but  a  life  estate  in  the  property 
bequeathed  her,  and  that  upon  her  marriage  with  Robert 
Deshazo  and  his  receipt  of  it  from  the  executors,  what- 
ever  legal  estate  was  in  her  vested  in  him  and  that  be 
holds  it  as  she  did  for  her  life.  In  the  hands  of  Jones,  the 
executor  of  Deshazo,  it  constitutes  a  part  of  the  estate 
of  his  testator,  and  to  be  held  by  him  as  he  held  it. 
There  is  no  controversy,  as  to  the  power  of  the  Court,  at 
the  instance  of  a  person  entitled  to  the  ulterior  interest 
of  personal  property,  when  a  particular  estate  is  carved 
out,  to  cause  the  immediate  possessor  to  give  security  for 
its  forthcoming — ^at  the  termination  of  the  particular  es- 
tate— and  upon  a  proper  case  made  out,  it  is  the  constant 
practice  of  the  Courts  to  do  so.  But  in  this,  it  is  the 
opinion  of  the  Court,  that  a  case,  calling  for  the  exercise 
of  this  power,  is  not  stated  in  the  bill.  It  is  not  alleged 
that  Robert  Jones,  the  executor  of  Robert  Deshazo,  is  in- 
solvent or  in  failing  circumstances — nor  is  any  fear  ex- 
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pressed  on  that  ground.  He  possesses  the  property,  as 
his  testator  did,  for  the  life  of  Mary  Deshazo,  and,  upon 
her  death,  will  be  bound  to  have  it  ready  to  deliver  over 
to  the  representatives  of  Henry  Baily.  It  is  his  business 
then,  to  see  that  it  is  secure  before  he  parts  with  its  pos- 
session. 

At  the  sale  of  the  property  of  Henry  BaiTy,  the  widow, 
Mary,  purchased  two  negroes,  Betty  and  Joe,  and  it  was 
agreed  between  her  and  the  executor,  that  they  should 
go  in  part  discharge  of  the  pecuniary  legacy.     After- 
[  wards,  upon  her  marriage  with  Deshazo,  the  latter  gave 

p  to  the  executors  a  receipt  in  the  following  terms :  •*  Re- 

ceived from  the  executor  of  Henry  Baily  the  sum  of  $1000 
dollars,  the  amount  of  the  legacy  left  my  wife,  Mary,  ac- 
I  cording  to  the  will."    The  Court  is  of  opinion,  that  not- 

I  withstanding  the  agreement  between  the  widow,  Mary, 

^  and   the  executor  of  Henry  Baily,  this  receipt  estab- 

[  lishes  that  the  81000  legacy  was  paid  by  the  executors 

'  and  received  by  Deshazo,  and  that  the  absolute  title  to 

the  negroes  Betty  and  Joe  vested  thereby  in  Deshazo. 

The  plaintiff,  Mary  Deshazo,  is  entitled  to  an  account 
of  the  personal  estate  of  her  husband,  Robert  Deshazo, 
and  to  claim  her  portion  thereof ;  the  answer  of  the  ex- 
ecutor not  pretending  that  it  is  necessary  to  keep  it  in 
possession  for  the  payment  of  debt. 

There  must  be  a  reference  to  the  master  to  state  the 
accounts. 

Per  Curiam.  Decreed  accordingly. 


^ 
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It  is  not  the  usaal  course  of  a  Court  of  equity  to  refer  partnerahip  accounts 
to  the  masteri  with  a  set  of  instructions  from  the  Court.  The  accounts 
should  first  be  reported,  and  the  matters  ^n  contest  between  the  parties  h& 
brought  before  the  Court  on  exceptions. 

Cause  transmitted  from  the  Court  of  Equity  of  Davie 
County,  at  the  Spring  Term,  1845. 

The  following  case  is  presented  by  the  pleadings : 

The  plaintiff  states  in  his  bill,  that  his  testator  and 
the  two  defendants  were  partners  in  trade  and  merchan- 
dize, under  the  firm  and  style  of  "  Merony,  Ilarbin  & 
Co."  ;  that  the  said  firm  was  dissolved  by  the  death  of 
Merony,  in  the  month  of  August,  in  the  year  1837  ;  that 
he  is  the  executor  of  John  A.  Merony,  and  in  that  charac- 
ter he  has  called  on,  the  defendants,  as  surviving  part- 
ners, to  settle  the  accounts  of  the  said  partnership,  and 
pay  over  to  him  the  sums  of  money  due  the  estate  of  his 
testator;  that  the  defendants  have  refused  to  come  to 
any  settlement  with  him,  unless  he  would  allow  them  in 
the  said  account  all  the  disputed  items  mentioned  ii^  the 
bill.  All  which  demands,  the  plaintiff  insists,  are  unjust 
and  against  law  and  equity.  The  bill  then  prays  for  an 
account  of  the  partnership  transactions,  and  a  decree,  &c. 

The  defendants,  in  their  answers,  admit  the  partner- 
ship»  as  stated  in  the  bill,  the  death  of  John  A.  Merony 
at  the  time  stated,  and  the  qualification  of  the  plaintiif 
as  his  executor.  They  admit  that  the  partnership  ac- 
counts have  not  been  settled  with  the  plaintiff.  And 
they  say,  that  the  delay  has  been  owing  mainly  to  the 
difiiculties  and  misunderstandings  between  the  plaintifT 
and  them,  relative  to  the  particular  items  of  charge  and 
discharge,  mentioned  in  the  bill.  The  defendants  then 
answer,  in  detail,  to  each  of  the  several  disputed  itcm;s 
of  account,  mentioned  in  the  bill.  There  is  a  replica- 
tion. Depositions  have  been  taken  and  exhibits  are 
filed. 
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Moreheadf  for  the  plaintiff. 
No  counsel  for  the  defendants. 

Daniel,  J.  Ordinarily,  it  is  not  the  course  of  the  Court 
to  refer  partnership  accounts  to  the  master  to  be  reported 
on,  with  a  set  of  instructions  from  the  Court,  as  appears 
to  have  been  desired  by  the  parties,  when  the  proceed- 
ings were  drawn,  but  no  motion  was  made  to  that  effect* 
When  the  master's  report  comes  in,  if  either  party  is  dis- 
satisfied with  it,  he  may  except  to  it  or  any  part  of  it, 
and  the  exceptions  thus  made  will  thereafter  be  argued, 
and  decided  on  by  the  Court.  We  think  that  there  must 
in  the  first  place  be  a  reference  to  the  master,  and  a  re- 
port by  him  on  their  account.     Let  it  be  referred. 

Per  CuBfAM.  Ordered  accordingly. 


JAMES  B.  BOWERS  AND  WIFE  w.  THOMAS  P.  MATHEWS, 

EXECUTOR,  &  AL. 

A  testator  devised  to  his  wife  M.  certain  laods,  and  the  will  then  proceeds  s 
*<  I  also  give  her  the  negroes  I  got  from  John  Knight's  estate.  I  also  lean 
her  $3000,  and  provided  she  has  no  child  or  children  by  ine,  that  arrives 
to  the  age  of  twenty-one  or  dies  under  that  age  leaving  lawful  issue,  I 
give  her  the  said  $3000.  I  also  lend  her  all  my  household  and  kitchen 
furniture  during  her  life  or  widowhood.  It  is  also  my  will  and  desire,  that 
the  property  I  have  given  my  wife  and  loaned  her,  with  all  the  property  I 
shall  hereafter  diftpose  of  in  this  my  will,  remain  together  on  my  planta- 
tions, under  the  care  of  my  executors  and  trustees,  which  I  shall  hereafter 
appoint,  and  the  profits  arising  therefrom  to  go  to  the  benefit  of  my  mother 
and  the  education  of  my  children,  should  I  have  any,  until  my  oldest 
child,  should  I  have  any,  arrives  to  the  age  of  twenty*one  years.  Tb« 
balance  of  my  property  not  already  disposed  of,  both  real  and  persoaal,  to* 
gether  with  the  household  and  kitchen  furniture  loaned  my  wife,  I  leave 
in  trust  with  my  friends,  A.  B.  and  C.  D.,  for  the  benefit  of  my  child  or 
children,  should  I  have  any  to  arrive  to  the  age  of  twenty-one  years,  ot 
the  inue  of  such  child  or  children  at  the  age  of  twenty-one  7eBri-«««t 


JUNE  TERM,  1846.  259 


Bowers  v.  Matbewc 


for  A.  B.,  C.  D  and  E.  F.  to  deliver  anto  them  the  said  property.'*  The 
testator  left  surviving  him  a  wife  and  daojrhter.  Held,  that  by  this  will 
the  testator  has  throws  his  whole  property,  real  and  personal,  into  a  joint 
fond,  to  be  held  by  his  exeeators  in  the  manner  specified  iu  this  will,  the 
profits  to  be  divided  equally  between  his  widow  and  her  daughter ;  the  .di- 
xinon  of  this  joint  fund  to  be  contingent,  upon  one  of  two  events,  either 
the  arrival  at  age  of  her  daughter  or  her  death  without  issne  before  that 
period,  if eM,  further,  that  the  legacy  of  $3000  is  stilt  a  loan;  that  it 
must  be  held  by  the  executors,  and  the  widow  is  only  entitled  to  the  in- 
terest on  it,  until  the  contingency  happens  of  the  daughter's  dying  under 
age  and  without  issue,  iu  which  event  it  will  be  converted  into  an  absolute 
gift  to  the  widow,  Held,  further,  that  only  the  original  slock  of  negroes 
from  John  Kuight*8  iestate  paiised  under  the  bequest,  aud  none  of  the  in- 
crease before  the  making  of  the  will. 

This  cause  was  transmitted  by  consent  from  the  Court 
of  Equity  of  Halifax  County,  at  the  Spring  Term,  184G. 

The  bill  sets  out  that  Jeremiah  Brinkley  died  in  the 
year.  1840^  seized  of  a  large  real  and  personal  estate, 
having  made  and  published  in  writing  a  last  will  and 
testament,  which  has  been  duly  proven  in  the  proper 
Court  by  the  defendant,  Thomas  P.  Mathews,  one  of  the 
executors  therein  named,  who  qualified  as  such  executor 
alone,  the  other  persons  appointed  having  renounced  their 
right  to  do  so :  That  the  testator  left  surviving  him  a 
widow,  the  complainant  Martha,  since  intermarried 
with  James  Bowers,  the  other  plaintiff,  and  an  only  child, 
Mary  P.  Brinkly,  the  other  defendant :  That  the  said 
will  is  in  the  following  words,  to-wit:  "I  give  to  my 
wife,  Martha  Brinkly,  the  following  property,  that  is  to 
say,  the  land  I  purchased  under  a  decree  of  the  Halifax 
Superior  Court ;  also  ail  the  land  I  obtained  by  her  in 
marriage,  that  has  not  heretofore  been  disposed  of;  I  also 
give  her  the  negroes  I  got  from  John  Knight's  estate ;  I 
also  leave  her  $3,000,  and  provided  she  has  no  child  or 
children  by  me,  that  arrives  to  the  age  of  twenty-one 
years  or  dies  under  that  leaving  lawful  issue,  I  give  her 
the  said  $3,000.  I  also  lend  her  all  my  household  and 
kitchen  furniture  during  her  life  or  widow-hood.  It  is 
is  also  my  will  and  desire,  that  the  property  I  have  given 
02 
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my  wife  and  loaned  her,  with  all  the  property  that  I  shall 
hereafter  dispose  of  in  this  my  will,  remain  together  on 
my  plantations,  under  the  care  of  my  execators  and  trus- 
tees, which  I  shall  hereafter  appoint,  and  the  profits  aris- 
ing therefrom  to  go  to  the  benefit  of  my  wife  Martha,  my 
mother,  Mary  Brinkly,  and  the  education  of  my  children^ 
should  I  have  any,  until  my  oldest  child,  should  I  have 
any,  arrives  to  the  age  of  twenty-one  years.  The  balance 
of  my  property,  not  already  disposed  of,  both  real  and 
personal,  together  with  the  household  and  kitchen  furni- 
ture loaned  to  my  wife,  I  leave  in  trust  with  my  friends 
Isham  Mathews  and  William  Brinkly,  for  the  benefit  of 
my  child  or  children,  should  I  have  any  to  arrive  to  the 
age  of  twenty-one  years,  or  the  issue  of  such  child  or 
children  at  the  age  of  twenty-one  years  ;  and  for  Isham 
Mathews,  Thomas  P.  Mathews,  and  William  Brinkly,  to 
deliver  unto  them  the  said  property/*  The  bill  then  sets 
out  that,  by  his  will,  the  testator  had  given  to  his  mother. 
Mary  Brinkly,  property  that  belonged  to  her ;  and  that 
after  his  death,  she  elected  to  hold  and  retain  her  own 
property,  and  shortly  thereafter  died.  The  plaintifis  claim 
the  93,000  legacy  as  a  gift,  and  call  upon  the  defendant 
to  pay  it  over  and  account  for  the  interest,  and  a  gene- 
ral account,  and  state  that  the  defendant,  Mary  Brinkly, 
was  bom  soon  after  the  making  of  the  will  and  before 
the  death  of  the  testator. 

The  defendant,  Mathews,  admits  the  facts  set  forth  in 
the  bill,  and  prays  the  decision  of  the  Court,  in  the  con- 
struction of  the  several  devises  of  the  will — submits  to 
an  account,  and  avers  his  readiness  and  desire  to  dis- 
charge himself  of  the  duties  of  his  office.  The  answer 
of  M.  Brinkley  is  one  of  form. 

No  counsel  in  this  Court  for  the  plaintiffs. 
B.  Moore,  for  the  defendants. 

Nash,  J.    The  construction  of  this  will  presents  no» 
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legal  difficulty ;  it  is  one  purely  of  intention.    What  did 
the  testator  intend  ?    This  is  to  be  gathered  from  the 
paper  itself.    The  plaintiffs  claim  the  legacy  of  93,000 
as  a  gift  in  solido,  and  that  they  are  entitled  to  its  prompt 
payment  by  the  defendant.    In  this  we  think  they  err* 
The  testator  had  three  individuals  in  view,  as  objects 
of  his  bounty — his  wife,  his  mother,  and  such  child  as 
might  be  born  to  him  thereafter.     At  the  making  of  the 
will,  he  had  no  issue.    His  leading  purpose  seems  to  have 
been,  to  provide  for  the  education  of  such  child  or  children 
as  he  might  have,  and  their  maintenance,  and  that  of  his 
wife  and  mother,  until  his  eldest  child  should  arrive  to  the 
age  of  twenty-one  years.     With  this  view,  he  directs  that 
the  property  he  had  previously,  in  the  will,  ^tven  and  loan* 
ed  to  his  wife,  together  with  all  the  rest  of  his  property, 
shall  remain  on  his  plantation  under  the  care  of  his  trus* 
tees  and  executors,  **  and  the  profits  arising  therefrom 
to  go  to  the  benefit  of  my  wife  Martha,  my  mother,  Mary 
Brinkly,  and  the  education  of  my  children,  should   I 
have  any,  until  my  oldest  child,  should  I  have  any,  arrives 
at  the  age  of  twenty-one  years."    This  is  the  general  in- 
tention of  the  testator  in  the  will,  and  is  to  govern  in  its 
construction ;  and  other  particular  dispositions  are  to  be 
construed  in  subordination  to  it,  notwithstanding  any  ap« 
parent  inconsistency  with  it.    In  the  previous  part  of  the 
will,  the  testator  has  given  to  his  wife  several  tracts  of 
land  and  certain  negroes,  and  then  says,  '*  I  also  loan  her 
93,000."    This  loan  is  however  accompanied  by  a  provi* 
80,  by  which  it  may  be  conevrted  into  an  absolute  gift. 
If  she  has  by  the  testator  no  child  or  children,  the  loan 
becomres  an  absolute  gift.    But  in  the  event  of  the  testa- 
tor's having  children,  the  gift  continues  a  loan,  until  the 
other  contingency  occurs — ^their  death  under  age  without 
issue.    One  of  the  contingencies  pointed  out  by  the  tes- 
tator has  occurred,  to-wit,  the  birth  of  a  child,  and  that 
child  is  still  alive,  under  the  age  of  twenty-one  years. 
The  pecuniary  legacy  is  still  a  loan,  and  will  so  continue 
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until  determined  by  the  death  of  Mary  Brinkly  under  age 
and  without  leaving  lawful  issue.  What  is  to  become  of 
this  legacy  in  the  intermediate  time  ?  Is  it  to  be  taken 
into  possession  by  the  plaintiflk  and,  if  so,  do  they  hold 
it  as  a  loan  to  their  separate  use,  or  do  they  hold  it  bur* 
thened  with  a  proportionate  contribution,  out  of  the  in- 
terest, towards  the  education  and  maintenance  of  Mary 
Brinkley.  The  language  of  the  will,  in  creating  the 
fund  for  the  joint  interest  of  the  legatees,  is  obscure,  so 
far  as  the  pecuniary  legacy  is  concerned.  All  the  pro- 
perty is  to  be  hcpt  together  on  the  plantations :  is  the  m6- 
ney  to  be  kept  there  ?  No.  In  seeking  into  the  inten- 
tion of  a  testator,  we  are  often  compelled  to  transpose 
words  and  sentences,  and  always  look  to  the  whole  of 
the  clause  and  sometimes  to  the  whole  will.  In  this 
case,  applying  the  rule  reddendo  singula  singulis,  ren- 
dering each  according  to  the  subject  matter  of  each, 
there  is  no  incongruity  or  obscurity  in  the  clause.  The 
property,  which  is  to  be  kept  together,  is  that  which  is 
given  as  well  as  loaned  to  the  widow,  and  the  money  is 
the  only  loan*  How  remain  together  ?  as  the  testator 
had  kept  them.  The  negroes,  and  the  horses  and  cattle 
in  the  cultivation  of  the  soil,  the  household  and  kitchen 
furniture  in  the  places  ajipropriated  to  them,  and  the 
money  in  such  place  and  used  in  such  way  as  the  execu- 
tors  or  trustees  might  deem  most  advantageous  to  those 
interested  in  the  fund.  We  are  of  opinion,  then,  that  the 
plaintiffs  are  not  entitled  to  have  the  pecuniary  legacy 
raised  at  this  time — that  sum  forms  part  of  the  joint  fund 
of  which  the  profits  belong  to  the  widow  and  child  equal* 
ly,  until  the  period  of  division  shall  arrive,  as  provided 
for  in  the  will.  Should  Mary  Brinkly  die  under  age  and 
without  leaving  issue,  the  money  becomes  an  absolute 
gift  to  the  plaintiffs ;  or  should  she  arrive  at  age  or  die 
leaving  issue,  and  her  mother  surviving,  the  mother  will 
then  be  entitled  to  the  loan  for  life.  The  testator  lends 
to  liis  wife,  all  of  his  household  and  kitchen  furniture» 


JUNE  TERM,  1846.  263 


Bowera  v.  Mathews. 


during  her  life  or  widowhood,  and  the  defendant,  the 
executor,  asks  the  direction  of  the  Court  as  to  its  fur 
ther  disposition.  Mrs.  Brinkly  having  married,  her  life 
estate  in  severalty  in  the  furniture,  in  any  evenf,  can 
never  arise.  The  furniture  is  however  to  be  kept  with 
the  rest  of  the  property,  as  a  joint  fund.  The  testator  no 
doubt  expected,  that  the  mother  and  the  child  would  live 
together  and  intended  the  furniture  should  continue  in 
the  house  for  their  joint  use.  As  to  the  third  enquiry, 
we  have  in  substance  replied  to  it  already,  and  cannot 
better  express  our  opinion  than  in  the  language  of  the 
answer.  So  far  as  we  are  able  to  discover  the  general 
intention  of  the  testator,  it  appears  to  be  that  all  his  pro. 
perty  is  to  be  held  for  the  conunon  use  of  his  widow  and 
his  child,  Mary  Brinkly,  until  the  latter  shall  arrive  at 
age  or  die  under  age  without  leaving  issue.  And  the 
testator  directs  that  it  shall  be  kept  by  the  executor.  The 
maintenance  and  education  of  Mary  Brinkly  is  not  a 
charge  upon  the  property  in  the  hands  of  the  widow — but 
the  latter  is  only  entitled  to  receive  from  the  executor  her 
portion  of  the  profits  of  it  annually — it  remains  in  the 
hands  of  the  executor. 

As  to  the  negroes  obtained  by  the  testator  from  John 
Knight's  estate,  we  are  of  opinion,  that  none  of  them, 
under  the  devise,  pass  to  the  plaintiff,  Martha,  but  such 
as  are  of  the  original  stock,  and  that  the  devise  to  her 
does  not  embrace  any  of  those  who  were  born  be  fore  the 
date  of  the  will,  but  that  the  plaintiffs  are  entitled  to  such 
as  have  been  born  of  the  original  stock  since,  and  such 
as  may  be  born  before  the  period  of  division  may  arrive. 
Our  opinion  upon  the  proper  construction  of  this  will  may 
be  summed  up  in  a  few  words.  The  testator  has  thrown 
his  whole  property,  real  and  personal,  into  a  joint  fund  to 
be  held  by  his  executor,  in  the  manner  specified  in  the 
will,  the  profits  to  be  divided  equally  between  the  plaintiff 
Martha  and  the  defendant  Mary.  The  division  of  this 
joint  fund  is  contingent  upon  the  happening  of  one  or 
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two  events,  either  the  arrival  at  age  of  Mary  or  her  death 
before  that  period.  Should  the  defendant  Mary  die  under 
age  and  without  leaving  issue,  the  loan  of  the  83,000  be- 
comes an  absolnte  gitt  to  the  plaintiff  Martha.  But  if 
Mary  arrives  at  twenty-one  years  of  age,  or  dies  before 
t'lat  period  and  leaves  issue,  the  legacy  still  continues  a 
loan  and  the  plaintiff  will  be  entitled  only  to  the  interest 
on  the  whole  sum. 

The  costs  must  be  paid  out  of  the  fund,  a&  the  proceed* 
ings  are  pianifestly  instituted  to  procure  directions  to  the 
executor  as  to  the  performance  of  his  trust 

Per  Curiam.  Decree  accordingly. 


DAVID  r.  WEIR  AND  WIFE  v»,  THOMAS  R.  TATE  &  AL. 

An  executor  cannot  take  land  in  the  payment  of  debts  due  to  his  testator, 
aud  his  purchases  are  on  bis  own  account,  unless  at  the  election  of  thoM 
entitled  to  the  estate. 

Until  the  parties  so  elect  to  take  the  land,  the  executor  is  chargeable  for  the 
price  given  for  the  land,  or  the  laud  itself  would,  in  a  Court  of  Equity, 
liare  the  character  of  personalty. 

Where  an  executor  sells  land  under  a  power  contained  in  the  will,  the  par- 
chaser  claims  under  the  will,  as  if  the  devise  had  been  to  him ;  and  there- 
fore the  widow  of  an  heir  of  the  testator  has  no  right  to  dower  in  such  land. 

The  wife  of  a  mortgagee  in  fee,  after  forfeiture,  may  recover  dower  at  law ; 
but  in  equity  she  is  subject  to  be  redeemed  as  the  husband's  heir  is,  becausa 
equity  considers  the  mortgagee  as  a  trustee  for  the  mortgagor  from  the 
first.  Therefore,  a  Court  of  equity  will  not  decree  dower  in  such  a  case, 
when  applied  to  in  the  first  instance. 

Where  a  husbaud  is  entitled  only  to  a  remainder  in  fee,  after  the  termination 
of  a  life  estate,  which  is  existing  at  the  time  of  his  death,  the  wife  cannot 
be  endowed,  for  the  right  of  dower  only  attaches  to  the  immediate  eetato 
of  freehold  as  well  as  the  inheritance. 

An  estate  for  years,  prior  to  the  estate  of  inheritance  limited  to  the  husband,  , . 
does  not  prevent  the  seizin  of  the  immediate  estate  of  inheritance  by  the 
husband,  and  the  wife  will  be  dowable  of  the  land,  subject  to  the  term. 

If  rent  be  reserved  on  the  term,  the  widowi  endowed  of  the  revardon^  b  en* 
tJtled  to  her  share  uf  the  rent 
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Bat  if  the  ptecMliiig  term  yields  no  reot,  at  where  there  if  a  i^ift  by  will,  for 
exanplet  to  one  for  a  term,  remamder  to  auother  in  fee,  the  wife  of  tb» 
latter,  though  she  has  a  right  of  dower  and  though  it  may  be  assigned  herr 
takes  subject  to  the  term,  and  can  neither  enter  nor  receiTo  any  profitSr 
nntil  the  termination  of  the  term. 

The  sane  roles  apply  to  all  chattel  interests  in  land,  as  well  as  to  terms 
« strictly  speaking. 

Thus,  when  a  testator  devised  a  cotton  factory  and  all  its  appartenanees  t» 
his  three  children,  to  be  equally  divided  among  them  as  also  the  profits 
when  the  youngest  should  arrive  at  twenty-one  years  of  age,  and  in  the 
meantime  that  the  factory  should  be  carried  on  under  the  sole  manage- 
ment and  direction  of  the  executor,  until  such  period  of  division,  and  th« 
profits  were  to  be  suffered  to  accumulate ;  aud  one  of  the  children  died  be- 
fore such  period,  leaving  a  widow :  Heldt  that  this  was  such  a  chattel  iu'^ 
terest  in  the  ejtecutor,  as  though  it  did  not  prevent  the  assignment  of 
dower,  yet  postponed  the  enjoyment  of  it  until  the  time  appointed  for  th» 
division. 

A  devise  of  land  to  "  three  children,  to  be  kept  together  as  joint  stock  i\ntil 
the  youngest  shall  arrive  to  the  age  of  twenty-one,  and  theu  the  whole 
property  and  its  increase  to  be  divided  equally  between  them,  to  each  ono 
third  part,"  creates  a  tenancy  in  common  and  net  a  joint  tenancy,  bein^ 
a  gift  of  undivided  property  in  joint  shares. 

The  act  of  17S4,  Met,  St.  ch,  43,  see.  2,  abolishes  tlie  right  of  survivorship, 
in  the  case  of  joint  tenancy,  and  gives  the  share  of  the  joint  tenant,  dying, 
to  his  heirs.  But,  when  the  heir  takes  ms  keir,  the  whole  interest  is  neces- 
sarily in  the  ancestor,  and  be  becomes  absolutely  tenant  of  tho  foe,  to 
which  dower  is  incident,  and,  so  also,  the  power  of  devising. 

The  provbion  in  the  act  of  183€,  Rev.  Stut.  131,  sec.  I,  which  gives  a  fight 
of  dower  to  lands  of  which  her  husband  died  seized  «nd  possessed,  is  to 
receive  the  same  construction  as  the  act  of  1784,  wbieh  gives  the  dower 
in  lands,  of  which  the  husband  was  "  seized  or  poesessed."    The  mistako 

.  is  a  clerical  one,  and  none  of  the  profession  ever  understood  what  wan 
nnderstood  in  the  original  law  by  the  words  "  or  possessed." 

In  point  of  law,  too,  the  owner  of  the  inheritance  is  not  only  seized,  bat 
is  said  to  Be  possessed,  for  the  purposes  of  dower  aud  curtesy,  when  th« 
revernon  in  not  after  a  freehold,  but  after  a  term  for  years  only.  Thw 
of  the  tenant  for  years  is  the  pesaeasion  of  the  reversioner. 


Cause  transmitted  by  the  Court  of  Equity  of  Guilford 
County,  at  the  Spring  Term  1846,  to  the  Supreme  Coml,. 
by  consent  of  parties,  the  cause  having  been  set  down  for 
bearing  upon  the  bill,  amended  bill,  answer  and  amended 
answer. 

This  is  a  bill  for  dower,  filed  by  the  widow  of  the  lafte 
Absalom  T»  Humphries,  and  by  her  second  husband^ 


/ 
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against  the  devisees  of  the  first  husband  and  others.  The 
cause  is  set  for  hearing  on  bill  and  answer,  and  by  them 
the  case  is  as  follows  : 

Henry  Humphries,  late  of  Greensborough,  and  the  father 
of  Absalom  T.  Humphries,  made  his  will  on  the  18th  of 
February,  1840,  and  died  soon  afterwards.  He  therein 
devised  and  bequeathed,  amongst  other  things,  as  follows : 
"  I  give  my  cotton  factory,  with  all  the  machinery  thereto 
attached  or  belonging,  together  with  all  the  lands  and 
buildings  of  every  description  attached  to  or  adjoining 
the  factory,  including  the  town  lot,  on  which  the  old  cot- 
ton gin  (now  converted  into  a  lumber-house)  and  my 
stables  stand :  also  all  my  negro  slaves ;  also  all  the 
stock  of  cows,  horses,  wagons  and  other  vehicles  (except- 
ing the  family  carriage) ;  also  the  tract  of  land  of  100 
acres  adjoining  Crowson  and  others,  which  was  bought 
of  Washington  Adams :  also  the  tract  of  55  acres  pur- 
eh;^sed  of  the  widow  Forbes,  adjoining  John  M.  Morehead, 
to  my  three  children,  Nancy  Tate,  Absalom  T.  Humphries, 
and  Sarah  L.  Humphries,  for  ever ;  but  to  be  kept  to- 
gether, and  managed  as  joint  stock,  for  the  benefit  of  all 
three,  until  my  daughter  Sarah  L.  shall  arrive  at  the  age 
of  21  years,  or  marry,  and  then,  upon  the  happening  of 
either  event,  the  whole  of  said  property  and  its  increase 
and  profits  shall  be  equally  divided  between  them — ^to 
each  one-third  part.  I  further  give  and  bequeath  to  my 
said  three  children  the  stock  on  hand  at  my  death  belong- 
ing to  the  said  factor}^  consisting  of  wood,  yarn,  raw  cot- 
ton, cloth,  paper,  labels,  twine,  oil,  &c.  &c.  &c.  to  be  kept 
jointly  and  divided  as  the  property  mentioned  in  the  fore- 
going clause.  And  that  my  children  may  know  the 
amount  of  stock  they  commence  with,  I  direct  an  inven- 
tory to  be  taken  by  my  executor;  and,  further,  it  may  not 
.  be  amiss  to  let  my  children  know,  that  the  factory,  land, 
and  buildings,  exclusive  of  the  negroes,  are  worth  under 
good  management  $100,000:  The  said  stocjc,  after  the 
inventory  is  taken,  is  to  be  used  to  carry  on  the  operations 
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the, operations  of  the  factory.  Fourthly :  To  my  son  in 
law,  Thomas  R.  Tate,  in  whose  prudence  and  honesty  I 
have  unbounded  confidence,  I  leave  the  superintendence 
and  management  of  the  cotton  factory  and  its  operations 
until  the  time  shall  arrive  for  a  division ;  and  for  his  ser- 
vices in  said  management  I  give  him  81,000  annually 
during  his  management  out  of  the  profits  of  the  factor}*. 
Fifthly :  I  give  to  my  son  Absalom  T.  my  large  brick, 
dwelling  house  in  Greensborough,  together  with  the  lot 
on  which  it  stands,  and  the  other  houses  thereto  attached, 
to  him  and  his  heirs.  But  I  desire  and  direct  my  daugh- 
ter Nancy  Tate  and  her  family,  and  my  other  two  children, 
to  have  the  use  of  the  same,  free  of  rent,  until  the  division 
takes  place,  as  mentioned  in  the  foregoing  clause ;  and  I 
also  direct  the  store  room,  counting-room,  and  cellar,  (in 
said  house)  to  be  rented  out  until  the  said  division  takes 
place,  and  the  profits  to  be  equally  divided  among  my 
three  children.  Sixthly:  I  direct  my  executor  to  sell 
the  house  aild  lot  in  Greensborough,  occupied  by  W.  Wood- 
burn  ;  the  tract  of  land  purchased  of  Mather  Young,  the 
tract  of  land  deeded  to  me  by  William  Slade,  containing 
50  or  60  acres,  in  Rutherford,  and  all  my  other  real  es- 
tate not  herein  mentioned :  to  be  sold  by  him  in  such 
parcels,  when  and  upon  such  credit  and  terms  as  he 
shall  deem  best.  Seventhly :  1  give  all  the  money  be- 
longing or  due  to  me,  and  all  moneys  arising  from  the 
sale  of  any  of  my  property,  herein  directed  to  be  sold, 
to  my  said  three  children.  I  give  to  my  son  my  clock 
and  all  furniture  belonging  to  my  hall-room ;  and  to  my 
three  children  all  the  other  household  and  kitchen  furni- 
ture. Lastly,  I  appoint  my  said  son-in-law,  Thomas  R* 
Tate,  the  sole  executor  of  this  my  last  will.'' 

The  testator  had  but  the  three  children  mentioned  in 
his  will.  Up  to  1835,  he  resided  in  the  brick  dwelling 
house  mentioned  in  the  will,  and  hisdaughter,Mrs.Tate9 
and  her  husband — ^who  had  then  intermarried — ^resided 
with  him.  In  that  year  Mrs.  Humphries  died,  and  the 
63 
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testator  then  removed  to  a  small  bouse  on  his  factory 
property,  which  was  near  to  Greensborough,  and  thence- 
forward resided  there  for  the  convenience  of  attending 
to  that  property.  He,  however,  left  the  brick  dwelling- 
konse  in  the  occupation  of  Mr.  Tate  and  Mrs.  Tate,  with 
whom  Absalom  T.  then  about  12  years  of  age,  and  Sarah 
L.  then  7,  lived ;  and  this  continued  to  be  the  state  of 
things  until  the  testator's  death  in  1840.  After  that 
event,  the  family  continued  to  reside  together  as  one 
family  in  the  same  house,  and  upon  the  marriage  of  Ab« 
salom  T.  at  the  age  of  19,  in  1842,  he  brought  his  wife 
to  reside  there  and  they  lived  as  before,  until,  upon  a  dif- 
ference between  Absalom  T.  and  his  wife,  they  separated 
early  in  1844,  and  she  returned  to  her  father  and  remain- 
ed there  until  after  the  death  of  her  husband  The  other 
daughter,  Sarah  L.,  has  lived  with  Mr.  and  Mrs.  Tate 
at  all  times,  until  she  was  recently  sent  to  a  school  in 
New  Jersey,  where  she  now  is,  and  is  about  18  years  old. 

The  cotton  factory  is  worked  by  steam  power,  and  is 
situated  on  a  piece  of  land  adjoining  Greensborough,  con- 
taining about  25  acres,  on  which  are  the  necessary  houses 
for  artificers  and  the  other  purposes  of  the  factory ;  and 
the  land,  mentioned  in  that  clause  of  the  will,  as  purchased 
from  Adams  and  from  Forbes,  were  appendages  of  the 
factory  and  had  been  purchased  and  used  solely  for  the 
purposes  of  getting  wood,  and  are  almost  indispensable 
to  it,  as  there  is  a  dally  consumption  of  five  or  six  cords. 

Of  the  land  mentioned  in  the  6th  clause,  the  defendant 
Tate,  as  executor,  sold  the  house  and  lot  occupied  by 
Wbodburn  for  93,000  in  1842,  before  the  marriage  of  Ab- 
salom T.  Humphries,  has  recently  sold  for  9500  the  land 
in  Rutherford  which  his  testator  purchased  from  Slade  at 
9250,  and  it  does  not  appear  that  any  other  profit  has 
been  derived  from  it.  The  other  tract  mentioned  in  this 
clause,  as  the  tract  purchased  from  Mather  Young,  haa 
not  been  sold ;  and  the  answer  states  the  title  to  be  as 
follows.    One  Mitchell  contracted  for  the  purchase  of  it 
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from  Young  at  the  price  of  9800,  and  paid  $400  thereof^ 
but  was  unable  to  pay  the  remaining  9400  ;  and  at  the 
irequest  of  Mitchell,  the  testator,  H.  Humphries,  a  num- 
ber of  years  before  his  death,  advanced  the  same  upon  a 
written  and  sealed  contract  between  them  to  this  effect, 
namely,  that  Young  should  convey  the  premises  to  Hum- 
phries in  fee,  (which  he  accordingly  did,)  and  that  when- 
ever Mitchell  should  pay  to  Humphries  the  said  sum  of 
9400  with  the  interest  thereon,  the  latter  would  convey 
in  fee  to  the  former ;  but,  if  he  did  not  make  such  pay- 
ment in  Mitchell's  life,  that  then  the  land  should  belong 
absolutely  to  Humphries,  but  that  Mitchell  and  his  wife 
should  have  the  enjoyment  thereof  for  their  lives  and 
that  of  the  survivor ;  that,  under  that  contract,  Mitchell 
entered  and  has  been  in  possession  ever  since,  and  he 
and  his  wife  are  both  living,  and  will  probably  never  call 
for  a  conveyance,  as  the  principal  and  interest  now  con- 
siderably exceed  the  value  of  the  land. 

Absalom  T.  Humphries,  just  after  coming  of  age,  made 
his  will,  dated  September  24th,  1844,  and  died  in  Novem- 
ber following.  By  it  he  gave  to  his  wife  one-third  of  his 
personal  estate,  and  also  gave  to  her«  for  her  life,  one- 
third  of  his  real  estate.  He  gave  to  Absalom  H.  Tate, 
his  nephew  and  the  son  of  Thomas  R.  'f'ate,  the  dwel- 
ling-house and  lot  in  Greensborough,  which  had  been  de- 
vised to  him  by  his  father,  and  the  furniture  therein ; 
and,  with  one  or  two  trivial  exceptions,  he  gave  the  resi- 
due of  his  estates  real  and  personal  to  Thomas  R.  Tate, 
whom  he  appointed  executor.  From  the  will,  his  widow, 
probably  to  entitle  herself  to  a  year's  allowance  under 
the  late  act,  entered  her  dissent.  The  bill  is  filed  against 
Mr.  and  Mrs.  Tate  and  their  infant  son,  Absalom  H.  Tate 
and  Sarah  L.  Humphries ;  and  it  prays  that  dower  may 
be  immediately  assigned  specifically  in  the  dwelling- 
bouse,  in  the  factory  and  lands  attached  to  it,  and  in  the 
real  estate  ordered  to  be  sold  ;  or,  if  the  plaintiff  be  not 
entitled  to  that,  then  that  one-ninth  part  of  a  reasonable 
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rent  for  the  dwelling-house  be  annaally  paid  to  her  until 
Sarah  L.  shall  arrive  to  fall  age  or  marry,  and,  upon  that 
event,  that  one-third  of  the  rent  thereof  shall  be  thus 
paid  to  her ;  and  that  also  proper  accounts  may  be  taken 
of  the  profits  of  the  cotton  factory,  so  as  to  ascertain 
whether  it  be  necessary  to  retain,  besides  the  original 
stock,  all  the  profits  now  accruing  in  order  to  carry  on 
the  factory,  (which  the  plaintiffs  deny  to  be  so,)  and  that 
dower  may  ]>e  assigned  to  her  in  the  said  lands  and  fac- 
tory in  metes  and  bounds,  or  that,  until  the  marriage  or 
full  age  of  Sarah  L.,  one-ninth  part  of  the  profits  there- 
of accruing  or  that  may  accrue,  since  the  death  of  her 
husband,  may  be  paid  to  her  annually ;  and  also  dower 
of  one-third  of  the  share  of  the  other  lands  devised  by 
H.  Humphries  to  his  son,  or  the  interest  on  one-ninth  of 
the  purchase  money  obtained  therefor. 

The  answers  submit  whether  i]xe  plaintifis  can  have 
dower  in  any  of  the  lands  devised  by  Henry  Humphries; 
and  they  insist  that,  at  all  events,  the  son's  widow  is  not 
entitled  to  have  it  assigned,  until  Sarah  L.  shall  have 
arrived  at  full  age  or  married,  and  that  in  the  meanwhile 
Mrs.  Tate  and  her  children  and  Sarah  L.  are  entitled  to 
the  exclusive  use  of  the  dwelling  house  for  their  resi- 
dence ;  and  that  the  profits  arising  from  the  rent  of  the 
store  and  counting-rooms  and  cellar,  and  the  profits  of 
the  factory  and  the  proceeds  of  the  land  directed  to  be 
sold,  form  a  personal  fund  to  accumulate  or  be  divided 
among  the  three  children  or  their  representatives. 

The  defendant,  Thomas  R.  Tate,  states  further,  that  a 
customer,  who  dealt  largely  for  years  on  credit,  before 
and  afler  the  death  of  the  testator,  became  insolvent  and 
made  an  assignment  for  the  benefit  of  his  creditors,  in- 
cluding the  testator's  estate  ;  and  that  at  a*  sale  of  the 
property  by  the  assignees,  (during  the  life  of  Absalom  T. 
Humphries,  as  we  collect,)  he,  Tate,  in  order  to  make  the 
effects  bring  a  fair  price  and  to  save  as  much  of  the  debt 
VLii  he  could,  became  a  bidder,  and  purchased   a   tract  uf 
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land  containing  420  acres  and  took  a  conveyance  to  him- 
self. He  states,  that  the  price  was  paid  in  the  debt  due 
to  the  estate,  and  that  he  considered  himself  acting  ex- 
clusively for  the  benefit  of  the  estate,  and  that  the  only 
reason  why  he  took  the  conveyance  to  himself  was  for 
the  convenience  of  making  sale  of  the  land  and  bringing 
the  proceeds  into  the  funds  of  the  factory,  to  which  they 
properly  belong :  that  he  has  been  as  yet  unable  to  sell 
it,  though  it  is  fully  worth  the  price  which  he  bid  for  it, 
and,  in  the  mean  while,  he  has  had  it  cultivated  by  the 
factory  hands,  who  used  the  crops  for  provisions. 

BadgeVf  for  the  plaintifis. 
Moreheadf  for  the  defendants. 

RuFFiK,  C.  J.  With  respect  to  the  tract  of  land  purchased 
by  the  executor,  the  Court  can  make  no  conclusive  declara- 
tion in  the  present  state  of  the  case.  We  do  not  even  uoder- 
stand  the  executor,  as  wishing  it  to  be  considered  as  real 
estate  of  the  plaintiff's  husband ;  but,  rather,  that  it  should 
be  deemed  a  part  of  the  factory  property,  and  to  be  sold 
and  accounted  for  as  personalty,  in  the  stead  of  the  debt, 
which  paid  for  it.  Whether  he  would  have  a  right  to 
have  it  thus  treated,  might  admit  of  doubt ;  for  prima 
fade  an  executor  cannot  take  land  in  the  payment  of 
debts  and  his  purchases  are  upon  his  own  account,  unless 
at  the  election  of  those  entitled  to  the  estate.  It  does  not 
appear  that  Absalom  T.  Humphries  made  an  election,  or 
that  he  knew  the  facts,  in  his  life-time.  The  executor 
himself,  who  has  since  become  the  executor  and  residuary 
legatee  of  A.  T.  H.  cannot  elect  to  the  prejudice  of  the 
widow.  We  cannot  tell,  what  she  will  elect  This  land 
is  not  mentioned  in  the  bill  at  all,  but  the  facts  respecting 
it  are  found  in  the  answer  exclusively ;  and  the  plaintifl* 
has  not  informed  us,  what  she  wishes.  Unless  she  should 
choose  to  have  it  treated  as  a  purchase  for  the  benefit 
of  her  husband,  and,  furthcfi  to  consider  it  ^s  his  land  in 
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equity,  (so  that  under  the  statute  she  is  entitled  to  dower 
therein,)  no  question  can  arise  touching  it  in  the  present 
suit.  For,  unless  she  thus  elects,  then  as  between  Mr. 
Tate,  as  the  executor  of  H.  Humphries,  and  her  husband 
and  herself,  the  executor  is  chargeable  to  the  estate  either 
for  the  price  given  by  him  for  this  land  to  his  own  use,  or 
the  land  itself  would  in  this  Court  have  the  character  of 
personalty,  as  a  paLrt  of  the  joint  factory  property.  In 
either  case,  it  would  be  taken  out  of  this  course,  in  which 
the  plaintiff  is  seeking  alone  for  dower  out  of  the  real 
estate.  It  is  apparently  so  much  more  to  the  advantage 
of  the  plaintiff  not  to  treat  this  interest  as  land  vested 
in  her  husband,  in  which  case  she  would  have  a  life  es- 
tate in  one-third  of  her  husband's  third,  but  rather  as 
personalty,  or  as  a  liability  of  the  executor  for  the  price 
he  gave  for  it  out  of  the  joint  funds,  in  which  case  she 
will  have  absolutely  a  third  of  her  husband's  third,  that 
we  do  not  anticipate,  she  will  elect  to  treat  it  as  real  es- 
tate. But  it  is  possible  she  may  wish  to  do  so  ;  and  if 
she  should,  it  will  be. then  time  enough  to  determine 
whether  she  can  make  the  election,  and  the  effect  of  it  in 
this  suit.  Until  she  shall  elect  or  offer  to  elect  to  treat 
it  as  land,  it  is  prima  facie  not  so;  and  therefore  the 
plaintiff  cannot  for  the  present  be  declared  entitled  to 
dower  in  it. 

The  proceeds  of  the  lands  sold  by  the  executor,  under 
a  power  for  that  purpose,  go  also,  by  the  express  provis- 
ions of  the  will,  to  swell  the  testator's  personal  estate, 
given  to  his  three  children.  In  that  form  the  plaintiff 
will  have  the  benefit  of  it  in  her  suit  for  a  distributive 
share  of  her  late  husband's  estate.  No  profits  were  re- 
ceived since  the  death  of  Absalom  T.  Humphries  from 
the  two  parcels  sold ;  and,  the  purchaser,  by  the  execu- 
tion of  the  power,  claims  under  the  will,  which  created 
the  power,  in  the  same  manner  as  if  the  devise  had  been 
to  him  ;  and  therefore  the  legal  title,  which  descended  to 
the  heirs  from  the  testator,  was  surperseded,  and  the  right 
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to  dower  therein*  discharged  even  at  law  and  much  more 
in  this  Court. 

The  plaintiff  cannot  have  dower  in  the  land  conveyed 
by  Yonng,  according  to  the  agreement  between  Mitchell 
and  H.  Humphries,  viewing  it  either  in  the  light  of  a 
mortgage  or  secnrity  for  that  part  of  the  purchase  money 
which  Humphries  advanced,  or  as  an  estate  in  fee  in  H. 
Humphries  subject  to  the  life  estate  of  Mitchell  and  his 
wife.  It  is  true,  the  wife  of  a  mortgagee  in  fee,  after  for- 
feiture, may  recover  dower  at  law ;  but  in  equity  she  is 
8.ubject  to  be  redeemed  as  the  husband's  heir  is,  because 
equity  considers  the  mortgagee  a  trustee  for  the  mortga- 
gor or  his  personal  representative.  Nash  v.  Prestoitf 
Cro.  Car.  190.  Therefore,  virhen  the  wife  applies  in  th& 
first  instance  to  the  Court  of  Equity  for  dower,  it  cannot 
be  decreed  to  her  upon  the  score  of  her  legal  right,  when 
it  is  disclosed,  that  in  conscience  she  cannot  keep  iL 
Neither  can  she  have  dower  in  this  land  in  the  other  as* 
pect  in  which  it  may  be  viewed.  For  if  the  instrument 
between  Humphries  and  Mitchell,  which  is  not  laid  before 
us,  be  a  legal  conveyance  of  a  life  estate  to  the  latter, 
the  wife  cannot  have  dower  for  want  of  the  seizin  of  the 
husband ;  for  the  right  of  dower  only  attaches  to  the  im- 
mediate estate  of  freehold  as  well  as  the  inheritance,  and 
here  the  tenant  for  life  was  living  at  the  death  of  thr 
husband.  But  if  the  contract  was  executory,  merely, 
still  it  would  convert  the  vendor  and  his  heirs  into  trus- 
tees for  the  vendee  of  a  life  estate ;  and  that,  in  this  Court, 
is  deemed  the  ownership  of  the  limd,  and,  being  outstand* 
ing,  defeats  the  wife's  dower,  in  equity. 

But  of  the  dwelling-house  and  lot,  and  the  factory  and 
the  lands  attached,  the  wife  has,  in  the  opinion  of  the 
Court,  the  right  of  dower,  though  she  cannot  be  let  into 
possession  as  yet,  nor  have  a  decree  for  a  share  of  the 
profits  or  rents.  An  estate  for  years,  prior  to  the  estate 
of  inheritance  limited  to  the  husband,  does  not  prevent 
the  seizin  of  the  immediate  estate  of  inheritance  by  ther 
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husband,  and  the  wife  will  be  dowable  of  the  land,  sub- 
ject to  the  term,     jpates  v.  Bates^  1  Ld.  Ray.  326,  Co.  Lit. 

29,  b.  32,  a.  If  rent  be  reserved  on  the  term,  the  widow 
endowed  of  the  reversion  is  entitled  to  her  share  of  the 
rent.  Wheatly  v.  Best,  Cro.  Eliz.  564.  Sfoughton  v. 
Ijeighf  1  Taunt.  402.  But  if  the  preceding  term  yields 
no  rent,  as  when  there  is  a  gift  by  will,  for  example,  to 
one  for  a  term,  remainder  to  another  in  fee,  the  wife  of 
the  latter,  though  she  has  a  right  of  dower  and  though  it 
may  be  assigned  her,  takes  subject  to  the  term,  and  can 
neither  enter  nor  receive  any  profit,  till  the  determination 
of  the  term.  The  same  rule  applies  to  all  chattel  in- 
terests in  land  as  well  as  to  terms,  strictly  speaking. 
Park  on  Dower,  78.  Thus,  where  one  devised,  that,  if 
his  personal  estate  should  not  be  sufGcient  for  payment 
of  his  dc^bts  and  legacies,  his  executors  should  pay  them 
out  of  the  profits  of  his  real  estate,  and  then  to  his  son  in 
tail,  and  the  son  married  and  died  before  the  debts  were 
paid  ;  it  was  held  that  the  executors  had  but  a  chattel 
interest,  and  that  the  wife  had  a  right  to  dower.  Co. 
liit.  42,  Hitcheii  v.  Hitchen,  2  Vern.  403,Prec.  in  ch.  133. 
Similar  to  that  is  the  case  here,  in  respect  of  the  factory 
and  the  real  estate  given  with  it.  It  is  devised  in  fee  to 
the  testator's  three  children,  two  of  whom  are  infants 
and  were  incapable  of  managing  a  property  of  this  sort, 
of  which  the  chief  value  consisted  in  the  buildings  and 
machinery  of  a  very  large  cotton  factory ;  and  for  that 
reason,  the  testator  intercepted  the  immediate  devise  to 
them  by  placing  the  whole  property,  real  and  personal, 
as  a  joint  stock,  under  the  management  and  keeping  of 
his  executor,  until  his  youngest  child  shall  come  of  age 
or  marry ;  and,  upon  either  of  those  events,  he  directs 
the  property  and  all  the  profits,  then  accumulated  in  the 
hands  of  the  executor,  to  be  divided  equally  among  the 
children.  The  title  of  all  the  personalty  included  in  this 
clause  was  legally  in  the  executor  virtute  officie  ;  and  it 
is  manifest  that  the  interest  and  property  of  the  realty 
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were  intended  likewise  to  be  in  him  for  the  limited  pe- 
riod mentioned,  because  it  is  necessary  to  the  power, 
which  the  testator  bestows  on  him  for  condncting  the  bu- 
siness. It  is  impossible  that  it  was  meant  the  executor 
should  not  have  the  right  of  entry  and  possession,  or  that 
any  one  else,  even  one  of  the  children,  should  have  that 
right  in  exclusion  of  the  executor.  In  the  executor  then, 
as  executor,  was  vested  a  chattel  interest,  of  which  the 
duration  cannot  extend  beyond  the  full  age  or  marriage 
of  the  youngest  child.  Therefore  the  plaintiff  has  a  right 
of  dower  therein,  but  cannot  come  to  the  enjoyment  for 
the  period  prescribed,  like  it  is  in  a  recovery  at  law  with 
a  cesset'executio.  Co.  Lit.  208,  notel  1  P,  Wil.  137.  Of 
course  she  cannot  claim,  as  dower,  any  of  the  profits  in 
the  meanwhile,  for  they  are  not  in  the  nature  of  rent,  an- 
nexed in  right  to  the  reversion  in  the  land,  but  they  are 
given  directly,  as  profits  in  money  or  other  personal  form, 
to  the  three  children,  and  to  be  divided  with  the  property 
itself,  and  then  the  plaintiff  will  have  the  benefit  there- 
of in  a  way  fully  as  advantageous  to  her. 

For  a  similar  reason,  the  plaintiff  has  a  title  to  dower 
in  the  dwelling  house  and  lot.  Although  the  gift  of  that 
property  to  the  son  in  fee  precedes,  in  the  clause,  the  dis« 
position  in  favor  of  the  two  daughters  and  the  son  him* 
self  for  a  residence,  yet  the  intention  requires  that  their 
order  should  be  transposed.  Then  the  will  would  read, 
that  the  testator  gives  his  dwelling-house  to  his  married 
daughter  and  her  family  and  to  his  own  two  infant  chil- 
dren, who  were  then  living  with  the  elder  sislter,  until  the 
youngest  child  shall  come  of  age  or  marry ;  and  upon 
that  event  he  gives  the  remainder  in  fee  to  the  son,  who 
is  dead,  leaving  a  widow,  and  his  youngest  sister,  of  the 
age  of  18  now  alive  and  unmarried.  It  is  not  stated  what 
family  Mrs.  Tate  then  had,  further  than  that  she  certainly 
had  one  son  (to  whom  the  plaintiff's  husband  devised  this 
kouse)  and  may  have  had  others,  as  she  had  been  married 
^veral  years ;  and,  at  all  events,  it  was  understood  by 
€4 


276  SUPREME  COURT. 


Weir  V.  HnmpbrMs. 


the  testator  that  she  might  have  more.  These  provisions, 
with  the  gifts  of  the  furniture  in  the  house,  and  the  decla* 
ration  that  no  rent  shall  be  payable,  create  a  strong  proba- 
bility, that  the  testator  meant  that  his  family  should,  dur- 
ing the  minority  of  his  younger  children,  live  together  as 
one  family,  and  thence  an  implication  that  the  gift  was 
to  them,  and  tathe  survivor  of  them,  £6r  their,  his,. or  her 
personal  use  and  enjoyment.  But  that  need  not  be  deter- 
mined now,  since,  if  such  be  not  the  construction,  the  gift 
to  the  three  children  and  the  family  of  one  of  them  did 
not  merge  in  the  remainder  given  in  fee  to  the  son,  be- 
cause it  was  given  as  one  term  to  them  all.  Therefore, 
if  the  interest  of  the  'son>  did  not  survive  to  his  sisters  by 
£}rce  of  the  testator's  particular  intention,  it  yet  subsists 
in  his  executor,  yielding  no  rent,  and  therefore  the  wife 
must  await  its  expiratiiMi.  It  is  true,  that  parts  of  the 
premises  are  to  be  let  by  the  executor,  but  the  rent  to  be 
reserved  is  not  incident  to  the  reversion,  of  which  the 
plaintiff  seeks  to  be  endowed,  but  goes  into  the  personal 
estate  and  is  divisible  among  all  the  children.. 

The  counsel,  far  the  defendants,  however,  took  some 
•ther  objections,  deducible  firom  two  of  our  statutes. 
The  one  is^in  reference  to»tbe  devise  of  the  factory  pro^ 
perty,  that  it  is  a  devise  in  joint  tenancy,  and  that  the  act 
ot  1784  al>dlishe»  the  jus  accrescendi  in  favor  only  of  the- 
heir  of  the  tenant  first  dying,  and  is  silent  as  to  his  wife. 
To  this  there  are  two  answers*.  The  first  is,  that  this  is  not 
a  joint  tenancy,  but  a  tenancy  in  common.  The  devise  is 
to  the  three  children — ^^  to  be  kept  together  as  joint  stock 
until  Sarah  L.  shall  arrive  to  21,  and  tlien  the  whole  pro- 
perty and  its  increase  shall  be  equally  divided  between 
them — to  each  one-third  parf^ :  which  is  an  express  ten- 
ancy in  common,  being  a  gift  of  undivided  property  in 
distinct  shares.  The  next  answer  is,  that  the  act  of 
1784  has  two  clauses  :  one,  that  the  part  of  any  tenant 
dying  s^all  not  go  to  the  surviving  tenant ;  and  the  other, 
that  it  shall  descend  to  the  heir  of  the  tenant  so  dving^ 
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in  the  same  manner  as  estates  in  common.  The  first  is 
the  important  provision*  being  in  destruction  of  the  pre- 
vious right  of  the  survivor ;  and  the  second  is  a  natural 
and  mere  consequenqe  from  it,  because  the  heir  must 
take,  if  the  other  does  not,  since  there  is  no  one  else  on 
whom  the  law  can  throw  the  inheritance,  unless  under 
Xhe  operation  of  the  odious  principle  of  escheat — ^whick 
was  certainly  not  meant.  Then,  when  the  heir  takes  as 
heir,  the  whole  interest  is  necessarily  in  the  ancestor^ 
and  he  becomes  absolutely  tenant  of  the  fee ;  to  which 
dower  is  incident  and  the  power  of  devising.  It  is  to  be 
remarked,  indeed,  that  the  argument  for  the  defendants 
excludes  them  in  this  case  as  well  as  the  wife ;  for,  while 
the  act  is  silent  as  to  the  wife  of  the  tenant  dying,  it  is 
equally  silent  as  to  his  devisees,  and  both  Mr.  Tate  *and 
his  son  must  take  in  that  character,  because  neither  is 
an  heir  of  the  testator,  Absalom  T.  Humphries.  It  is 
true,  the  act  does  not  abolish  joint  tenancy,  nor  turn  it 
into  a  tenancy  in  x;ommon.  But  it  modifies  it  as  far  as 
this,  that  upon  the  death  of  one  of  the  tenants,  it  pre* 
vents  the  survivor  from  taking  any  thing  more  than  the 
share  he  before  had,  and  makes  what  the  dying  tenant 
owned  at  his  death  descendible,  as  if  it  were  a  tenancy 
in  common ;  which  amounts  to  a  several  inheritance  at 
his  death  in  each  tenant  in  his  share,  with  all  the  rights 
and  properties  incident  to  that  estate.  Of  consequence 
a  title  to  dower  arises  to  the  wife,  who  is  so  much  fa- 
vored in  the  law,  that  her  right  of  dower  was  put  by  an 
ancient  maxim  upon  the  same  footing  with  life  and 
liberty. 

But  another  objection  is  taken,  which  applies  equallj 
to  the  factory  property,  and  to  the  dwelling-house,  which 
is;  that  the  dower  of  the  plaintiff  is  excluded  by  the  pre- 
vious chattel  interests  of  the  executor,  and  of  the  three 
children,  which  prevented  her  husband  from  being  pos- 
sessed, though  seized,  of  the  premises  at  the  time  of  his 
death.    This  objection  is  founded  on  the  Revised  StatuUf 
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e.  Idl,  sec.  1,  which  gives  a  right  of  dower,  that  is,  ^'one 
third  part  of  all  the  lands,  tenements,  and  hereditaments 
of  whioh  her  husband  died  seized  and  possessed** :  So 
that,  it  is  said,  there  must  have  been  both  a  seizin  and 
possession  of  the  husband,  to  entitle  the  wife  to  dower. 
In  the  act  of  1784,  c.  204,  s.  8,  the  disjunctive  or  is  used» 
the  words  being  ''seized  or  possessed/*  It  was  never  un- 
derstood  in  the  profession,  why  the  term  **  possessed"  was 
introduced  into  that  statute  ;  as  it  certainly  was  not  in* 
tended,  that  there  should  be  dower  of  terms  for  years,  or 
that  the  rule  of  the  common  law  should  be  abrogated, 
which  makes  a  legal  seizin  in  the  husband  sufficient  to 
support  a  title  to  dower.  Such  a  construction  was  not 
given  to  the  act  on  either  point.  On  the  contrary,  it  was 
always  held,  that  the  term  '*  seized**  was  used  in  it  in  the 
same  sense  as  in  the  common  law  touching  dower,  and 
that  the  only  effect  of  the  act  was  to  change  the  extent  of 
the  right  to  dower  from  a  third  of  the  land,  of  which  the 
husband  was  seized  during  the  coverture,  to  a  thifd  of  that 
of  which  he  died  seized.  We  cannot  suppose  the  legisla- 
ture intended  in  the  Revised  Statutes  of  1836  to  alter  the 
act  of  '84  in  this  respect.  The  section  is  printed  as  being 
the  8th  section  of  the  act  of  *S4,  re-enacted  without  amend- 
ment ;  and,  so  far  as  it  relates  to  dower,  it  is,  leaving  out 
the  preamble,  a  copy  from  the  act  of  *84,  with  the  excep- 
tion of  the  word  and  instead  of  or  in  the  part  designating 
the  lands  of  which  the  wife  shall  be  dowable.  The  natu- 
ral conclusion  then  is,  that  it  was  a  mere  mistake  in  copy- 
ing or  printing ;  and  the  new  act  was  not  intended  to  be 
different  in  this  respect  from  the  former,  especially  in  the 
very  important  point  of  excluding  dower,  where  a  term 
for  years  or  any  trivial  chattel  interest  precedes  the  in- 
heritance of  the  husband  and  subsists  at  his  death.  It 
cannot  be  possible,  that  the  legislature,  for  example, 
meant  to  enable  the  husband  to  bar  his  wife's  dower,  by 
making  a  lease  for  a  year,  arid  keeping  it  on  foot  from 
year  to  year  to  his  death  :  which  would  be  a  complete 
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destrnction  of  the  right,  except  at  the  will  of  the  husband. 
Therefore  the  Court  holds,  that,  notwithstanding  the  use 
of  the  copulative  conjunction  in  the  act  of  1836,  instead 
of  the  disjunctive,  as  in  the  act  of  '84,  the  recent  act 
should  receive  the  same  construction  in  this  respect  that 
was  put  on  the  former.  In  point  of  law,  however,  the 
owner  of  the  inheritance  is  not  only  seized,  but  is  said  to 
be  possessed,  for  the  purposes  of  dower  and  courtesy, 
when  the  reversion  or  remainder  is  not  after  a  freehold, 
but  after  a  term  for  years  only.  The  possession  of  the 
tenant  for  years  is  the  possession  of  the  reversioner.  At 
the  time  that  the  titles  by  dower  and  courtesy  were  es« 
tablished,  the  interest  of  a  termor  was  so  little  regarded, 
as  not  to  form  an  impediment  to  the  rights  or  remedies 
of  the  reversioner,  to  which  he  would  be  entitled  if  in  the 
actual  possession.  This  was  the  foundation  of  the  rule 
originally,  which  let  in  dower  and  curtesy  in  such  cases. 
Park  on  Dower  78.  But  even  now  the  possession  of  the 
tenant  is  considered  that  of  the  reversioner  for  most  pur** 
poses,  but  that  of  protecting  the  interest  of  the  tenant,  a& 
an  estate,  against  the  wrong  of  the  reversioner.  Roper 
on  Husband  and  Wife  861.  As  we  have  seen  before,  a 
term  did  not  impede  dower ;  and  that  is  not  to  be  attrib* 
uted  to  the  rule,  that  the  title  to  dower  attaches  to  & 
legal  seizin.  For,  the  same  is  true  of  curtesy,  though  to 
that  legal  seizin  is  not  sufficient,  but  actual  seizin  is  re« 
quisite.  If  the  wife  be  seized  of  the  inheritance,  subject 
to  a  term  for  years,  such  chattel  interest  will  not  prevent 
the  wife's  seizin  of  the  freehold  and  inheritance,  as  re^ 
quired  to  found  the  right  to  curtesy ;  as  the  possession 
of  the  lessee  is  the  possession  of  the  wife,  as  the  owner  of 
the  freehold  and  inheritance.  Co.  LU,  29,  a.  note  1. 
Where  a  woman  inherited  an  estate  tail,  which  was  un- 
der leases  for  years,  and  died  before  she  or  her  husband 
had  received  rent.  Lord  Hardvvicke  upon  the  bill  of  the 
husband  declared  him  entitled  to  the  rents  in  arrear,  and 
also  to  curtesy  in  the  estate ;  because  he  considered  the 
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possession  of  the  lessees  to  be  that  of  the  wife,  and  thus 
to  give  her  for  this  purpose  the  actual,  and  not  the  mere 
legal,  seizin.  De  Grey  v.  Richardson.  3  Atk.  469.  IS, 
then,  the  act  of  1836  changed  the  preceding  law,  so  as 
to  require  actual,  and  not  legal,  seizin,  merely,  to  consti- 
tute a  title  to  dower,  there  would  in  this  case  be  that 
species  of  possession  in  the  wife,  which  amounts  to  actual 
jseizin,  and  complies  with  the  letter  of  the  act  But,  for 
the  reason  before  given,  the  Court  entertains  the  opinion, 
that  the  one  act  was  intended  to  be  taken  from  the  other, 
and  therefore  that,  notwithstanding  this  accidental  vari- 
ance, they  are  to  be  received  in  the  same  sense. 

The  Court  therefore  holds,  that  Absalom  T.  Hum- 
phries*  widow  is  entitled  to  dower  in  the  dwelling-house, 
lot  and  out-houses,  and  in  the  factory  land  and  tracts  de* 
vised  with  it  mentioned  in  the  pleadings ;  but  as  her 
husband  could  not  have  called  for  a  division,  and  his  en- 
joyment was  temporarily  suspended  by  his  father's  will, 
which  gave  the  enjoyment  to  others,  not  rendering  rent, 
she  must  also  wait  for  the  same  period  before  she  can 
have  a  decree  for  the  enjoyment  of  her  widow's  estate. 

It  will  be  perceived,  that  the  case  has  been  treated  as 
if  the  provision  for  the  plaintiff  in  her  husband's  will  had 
no  ciTect  whatever,  after  her  dissent  entered,  and  as  if 
he  had  died  intestate.  It  has  been  thus  treated  by  the 
Court,  because  the  counsel  for  the  parties  presented  the 
case  in  that  manner,  and  because,  with  the  counsel,  the 
Court  has  not  perceived,  that  it  would  make  any  differ- 
ence to  these  parties,  whether  the  provision  in  a  will  for 
a  wife  is  good  pro  tanto,  notwithstanding  her  dissent,  or 
is,  upon  her  dissent,  to  be  disregarded  altogether.  We 
have  not  thought  it  necessary,  therefore,  to  give  any 
opinion  on  that  point. 

PfiR  Curiam.  Decree  accordingly. 
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Whert  a  bood  m,  on  its  fao6|  payable  to  a  ^aardian  foe  the  benefit  of  hia 
ward,  tbia  u  frima  ftune  notice  to  one,  who  takes  an  assigiunent  of  it, 
that  it  is  tba  property  of  the  ward  and  subject  to  hts  ei^ititiee. 

Here  aqiecially  is  this  the  case,  where  the  bond  is  taken  in  payment  of  th» 
panonal  debt  of  the  piardian,  and  where  it  is  taken  at  au  oppressir* 


The  ease  of  a  c;aardjan  disposinf^  of  securities  for  money  belonging  to  his 
ward,  is  stronger  against  him  than  that  of  an  executor  disposing  of  liie  as- 
sets of  the  estata  ;  for  it  is  not  so  obviously  necessary  that  the  guardian 
should  kave  snch  a  power,  as  that  the  executor  should,  beoause  iufanta 
nsaally  eome  t»  their  property,  as  the  surplus  of  settled  estates,  and  can 
hardly  be  properly  in  anears  to  their  guardian. 

Tel  in  the  ease  of  an  exeeotor,  if  the  person  who  takes  a  security  from  him^ 
knows  that  tha  executor  is  railing  moaey  en  it,  for  purposes  not  eonuected 
with  the  affain  of  the  estate,  and  mon  especially  when  the  executor  usea 
the  ta8tator*s  aflSscta  to  pay  his  own  antecedent  debt  ta>  that  peri^on  him- 
self, it  ia  deemed  an  act  of  concerted  fraud  between  the  two,  and  tha 
ownata  of  the  property  have  a  right  to  re-elaiaa  it. 

7ha  cases  of  Fox  v.  Alexander,  1  Ired.  E^  340,  Bunting  v.  Ricks,  2  Dev* 
and  Bat  Eq^  130,  and  Fowell  v.  Janee,  X  Ired.  £q.  387,  cited  and  approved. 

Cause  removed  from  the  Ceart  of  Equity  of  Northamp- 
Ion  County,  at  the  Spring  Term  1846.. 

The  following  appeared,  from  the  pleadings  and  proofs^ 
to  be  the  facts  of  the  ease. 

In  October,  1830,  Samuel  Spruiil  was  appointed  the 
guardian  of  Robert  Cannon,  an  infant.  He  gave  bond  in 
the  sum  of  $15,000  with  the  plaintiffs  as  bis  sureties, 
with  three  other  persons,  who  have  since  beeome  insolvent 
or  removed  out  of  the  State.  In  a  few  days  Spruiil  re* 
ceived  about  93^500  for  his  ward ;  and  on  the  8th  of 
March,  1837,  he  took  from  one  Junius  Amis  a  bond  for 
the  sum  of  il,75S  12  1-2,  payable  to  Samuel  B.  Spruiil, 
^  guardian  of  Robert  Cannon,"  and  bearing  interest  from 
date.  Spruiil  was  indebted  to  the  defendant,  Bowden,  on 
Botes  for  about  $14200,  and,  upon  being  required  to  mako 
payment,  he  agreed  to  let  Bowden  have  the  bond  of  Amis 
at  10  per  cent,  discount,  in  discharge  of  bis  notes  to  Bow- 
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den  as  far  as  they  went»  he^  Spruill,  receiving  the  differ- 
ence, between  seven  and  eight  hundred  dollarSi  in  cash. 
Upon  this  agreement,  Spraill  endorsed  the  bond  in  blank 
and  delivered  it  to  Bowden,  who  afterwards  received  the 
money  from  Amis.  Spruill  was  known  to  be  embarrass- 
ed, and  afterwards  became  insolvent  and  was  removed ; 
and  the  succeeding  guardian  sued  him  and  the  present 
plaintiffs  on  their  bond,  and  recovered  judgment  in  Feb- 
ruary, 1842,  for  8G,211  22,  which  the  plaintiffs  have 
nearly  paid.  The  plaintiffs  then  filed  this  bill  against 
Bowden,  Spruill,  and  their  three  co-sureties,  praying  that 
Bowden  maj'  be  compelled  to  account  for  the  money  re- 
ceived from  Amis,  and  apply  it,  as  far  as  necessary,  in 
satisfaction  of  the  sum  still  due  the  M^ard  on  the  judg- 
ment, and  the  residue  to  reimbursing  to  the  plaintiffs  the 
sum  paid  thereon  by  them.  The  bill  states  that  the  mo- 
ney, for  which  Amis  gave  his  bond,  belonged  to  the  in- 
fant Cannon,  and  that  Bowden  knew  that  fact  when  he 
took  the  bond,  and  that,  in  truth,  the  bond  was  the  pro- 
perty of  the  ward.  « 

Bowden  answered  and  stated,  that  he  did  not  know  or 
admit,  that  the  bond  of  Amis  was  given  in  consideration 
of  money  or  effects,  belonging  to  Robert  Cannon ;  and,  if 
such  was  the  fact,  he  denied,  that  he  had  such  knowledge^ 
at  the  time  he  purchased  and  paid  for  the  said  bond. 
**On  the  contrary,"  he  says,  "he  then  believed  that  the 
bond  was  the  property  of  Spruill,  and  that  he  was  well- 
authorized  to  sell  and  dispose  of  the  same.  It  is  true, 
the  bond  was  payable  to  said  Spruill,  as  guardian  of 
Kobt.  Cannon,  on  its  face ;  but  it  is,  as  this  defendant 
hath  understood,  a  frequent  practice  of  persons,  who  are 
guardians,  to  take  bonds  for  their  personal  claims  in  the 
same  way,  and  that  was,  as  this  defendant  had  under* 
stood  from  the  said  Spruill,  the  practice  pursued  by  him. 
Besides,  the  bond  was  executed  by  but  one  obligor,  and 
the  defendant  knew  that,  by  law  or  uniform  custom, 
guardians  take  sureties  for  money  due  their  ^^ards.    If 
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the  face  of  the  bond  be  sufficient  in  law  to  charge  him 
with  notice,  that  it  was  the  property  of  the  ward,  he  must 
submit  to  be  thus  charged ;  but  no  such  notice  was  in 
fact  conveyed  to  this  defendant  thereby,  nor  did  he  have 
such  notice  from  any  other  source." 

The  defendant  proved  by  a  witness,  that  he  enquired 
of  the  witness,  what  the  circumstances  of  Amis  were, 
and  was  told  by  him,  that  he  was  then  surety  for  others, 
and  the  witness  also  stated,  tliat,  on  the  same  day  on 
which  the  defendant  got  the  bond,  Spruill  wanted  to  sell 
it  to  him,  and  that  the  witness  asked  12  1-2  per  cent  dis- 
count. And  he  proved  by  another  witness,  that,  some 
short  time  after  Bowden  got  the  bond,  Spruill  said  that 
although  the  bond  was  payable  to  him  as  guardian,  he 
had  funds  amply  sufficient  to  pay  his  ward. 

It  appears  by  the  accounts,  returned  by  Spruill  as  guar- 
dian, to  the  County  Court,  in  February'  1837,  that  there 
was  then  a  balance  of  cash  in  his  hands  of  $3,223  87, 
and  the  sum  was  increased  each  year  until  his  removal 
in  1840. 

B.  Moore,  for  the  plaintiffs. 
Badger^  for  the  defendants. 

RuFFiN,  C.  J.  The  Court  is  of  opinion,  that  the  plain- 
tiffs are  entitled  to  the  relief  they  ask.  It  is  clear,  that, 
at  the  time  Spruill  let  Amis  have  the  money  and  took  the 
bond,  he  had  in  his  hands  a  larger  sum  belonging  to  the 
ward,  which  it  was  his  duty  to  put  out  at  interest.  When 
he  lent  the  money  and  took  a  bond  payable  to  him,  as 
guardian,  it  was  an  appropriation  of  this  debt  to  the 
ward;  at  all  events,  as  against  Spruill  himself.  It  is 
true,  the  bond  does  not  appear  in  the  guardian  account 
of  February  1839 ;  but  that  can  make  no  difference,  if  it 
really  belonged  to  the  ward,  because  in  that  case  it  was 
the  duty  of  the  guardian  to  return  it,  as  an  investment 
for  the  ward.  The  omission  of  the  duty  cannot  injure  the 
65 
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ward.  We  think  it  cannot  be  doubted,  if  Spruill  had 
died  and  left  this  bond  payable  to  him  as  guardian,  and 
he  had  been  found  to  have  been  indebted  to  the  ward  at 
the  time  he  took  the  bonds,  at  the  time  of  his  death  and 
at  every  intermediate  period,  in  a  larger  amount  than 
that  of  the  bond,  that  a  Court  of  Equity  would  have  com* 
pelled  his  executor  to  deliver  it  to  the  infant,  as  his  pro- 
.  perty,  in  preference  to  applying  it  to  the  guardian's  gene«^ 
ral  creditors.  Taking  it  payable  to  him,  as  guardian, 
could,  prima  facie,h^ve  np other  object  than  to  designate 
it  as  a  portion  of  the  ward's  estate  and  set  it  apart  ac* 
eordingly.  His  subsequent  declaration,  that  he  had  funds^ 
amply  sufficient  to  pay  the  ward,  has  no  effect  against 
the  ward's  right  He  did  not  mean^  that  he  had  never 
considered  the  bond  as  belonging  to  the  ward.  But  we 
collect  rather  the  reverse,  from  his  reference  to  the  form 
«f  the  instrument.  All  he  meant  was,  that  notwithstanng' 
he  had  made  the  bond  the  ward's,  by  the  manner  in  which 
it  was  taken,  and  hence  he  might  be  supposed  to  have 
acted  wrong  in  parting  from  it,  as  he  had,  and  for  the  pur* 
poses  he  had,  yet  it  would  not  really  be  to  the  prejudice 
of  the  ward,  as  he  had  other  funds  with  which  he  could 
pay  the  ward.  He  was,  in  truth,  apologising  in  a  lame- 
way  for  what  appeared  to  be  a  breach  of  duty,  and  at 
the  same  time  endeavoring  to  keep  up  his  own  credit,  by 
holding  out  that  the  ward  could  not  be  hurt,  because  he  had 
made  the  debt  his  own,  and  was  able  to  pay  it.  If  thdt 
had  turned  out  to  be  true,  all  would  have  been  well :  for 
it  is  only  when  a  trustee,  who  violates  his  trust,  becomes 
iasolvent,  that  a  contest  arises,  by  the  necessity  of  the 
cestui  que  trust  following  his  property  into  the  hands,  iiv 
which  it  was  wrongfully  put  by  the  trustee,  or  submitting 
to  the  loss  altogether.  In  this  case  it  turned  out  to  the 
contrary  of  Spruill's  expectations,  or,  at  least  his  deela* 
ration,  and  he  proved  unable  to  make  the  debt  good. 
Would  he  therefore  have  the  right  to  withold  the  bond 
ij;om  the  ward  7    Certainly  not.    If  he  still  had  itr  he 
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would  be  decree!^  to  deliver  it  to  the  ward.  Then,  prima 
facie,  Bowden,  who  claims  under  it,  cannot  withold  it. 
But  he  insists  that  he  ought  to  be  protected,  for  two  rea- 
sons. The  one  is,  that  he  had  no  knowledge  nor  just 
reasons  to  believe,  at  the  time  he  took  the  bond,  that  it 
belonged  to  the  ward ;  and  the  other,  that,  if  the  ward 
was  the  owner,  yet  a  guardian  has  lawful  authority  to 
collect  or  dispose  of  debts  to  the  ward,  and  that  he  is  a 
purchaser  for  money  paid,  and  securities  surrendered. 

Upon  the  first  point  the  Court  holds  clearly,  that  Bowden 
is  aflbcted  with  notice.  The  bond,  upon  its  face,  disclosed 
the  interest  of  the  ward ;  told  that  he  was  the  equitable  ow- 
ner, just  as  much  as  its  being  payable  to  the  ward  would 
have  shown  him  to  be  the  legal  owner.  But  the  defendant 
says,  that,  notwithstanding  that  circumstance,  he  did  not 
in  fact  know  it.  The  reason  he  gives,  why  the  bond  did 
not  convey  that  information  to  him,  is,  not  that  the  bond 
does  not  naturally  import  it,  but  that  he  had  understood 
that  some  guardians  had  taken  bonds  payable  to  them,  as 
guardians,  for  money  that  was  their  own,  and  that  he 
had  heard  from  Spruill  that  he  had  pursued  such  a  prac- 
tice. But  that  is  a  most  illogical  conclusion,  and,  if  tole- 
rated, would  lead  to  serious  mischief.  It  is  an  attempt 
to  deny  notice,  which  the  instrument  in  its  plain  sense 
conveys,  because  it  might  be  false.  Although  some  per* 
sons  might  have  corruptly  endeavored  to  evade  the  stat- 
ute of  usury,  and  get  compound  interest  by  resorting  to 
the  device  supposed,  yet  it  did  not  follow,  that  this  bond 
was  not  what  it  purported  to  be.  It  stated,  that  it  was 
the  equitable  property  of  the  ward,  and,  in  dealing  for  it, 
he  had  to  choose  between  the  fact  thus  stated  in  it,  and 
the  opposite  possibility  or  probability  arising  out  of  what 
he  had  heard  some  people  had  deceitfully  practised.  That 
was  his  risk ;  and  it  has  happened  that  he  reasoned  falsely 
and  came  to  a  false  conclusion,  as  it  appear?  that  the  bond 
really  belonged  to  the  ward,  as  it  purported  on  its  face. 
In  Fox  V.  Alexander^  1  Ired.  £q.  340,  it  was  considered 
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decisive,  that  the  bond  \va»  payable  ''  to  R.  D.,  guardian 
of  R.  R.  D."  Indeed,  it  was  not  a  case,  upon  which  the 
party  was  put  upon  enquiry  merely ;  but  in  itself  the 
bond  contained  full  notice,  and  the  only  question  was, 
whether  it  spoke  the  truth  or  falsehood.  The  most  pre* 
cise  and  circumstantial  information  would  not  amount  to 
notice,  if  it  could  be  got  rid  of  by  a  person's  declaration, 
that  he  did  not  believe  it,  because  he  had  heard  in  other 
cases  of  such  having  been  done  colorably. 

Upon  the  other  point,  it  need  not  be  denied,  that  a 
guardian  has  power  to  discount  or  otherwise  dispose- of 
a  bond  belonging  to  the  ward,  as  well  as  to  collect  it.  It 
is  not  so  obviously  necessary,  that  he  should  have  that 
power,  as  that  an  executor  should.  The  necessities  of  a 
testator's  estate  may  often  require  the  executor  to  raise 
money  upon  the  securities  belonging  to  the  estate.  But 
infants  commonly  come  to  their  property  as  the  surplus 
of  settled  estates,  and  can  hardl}^  be  properly  in  arrear  to 
the  guardian.  Therefore  it  is,  at  all  events,  more  suspi- 
cious in  a  guardian  than  in  an  executor,  to  be  found  dis- 
posing of  the  securities ;  and  one  to  whom  they  were  of- 
fered, would  naturally  enquire  for,  at  least,  some  appa- 
rently good  reason  fdr  his  doing  so.  But  for  the  pur- 
poses of  the  case  in  hand,  it  may  be  admitted,  that  the 
two,  a  guardian  and  an  executor,  stand  on  the  same  foot- 
ing. For  it  is  well  settled,  that  if  the  person  who  takes 
a  security  from  an  executor,  knows  that  the  executor  is 
raising  money  on  it  for  purposes  not  connected  with  the 
affairs  of  the  estate,  and  especially  when  the  executor 
uses  the  testator's  effects  to  pay  his  own  antecedent  debt 
to  that  person  himself,  it  is  deemed  an  act  of  concerted 
fraud  between  the  two,  and  the  owners  of  the  property 
have  a  right  to  reclaim  it.  For  this  position,  we  need 
go  no  farther  back  than  the  cases  of  Scott  v.  Tyler^  2 
Dick.  712  and  2  Bro.  C.  C.  431,  and  McLeod  v.  Drum- 
Tnond,  17  Ves.  153,  in  the  latter  of  which.  Lord  Eloon 
collects  all  the  learning  upon  the  point,  and  lays  down 
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the  rule  distinctly.  In  conformity  with  the  same  prin« 
ciplesy  the  cases  were  decided  here  of  Bunting  v.  Ricks^ 
2  Dev.  &  Bat  Eq.  130.  Fox  v.  Alexander^  and  Powell 
V.  Jones,  1  Ired.  Eq.  337.  And  we  then  held,  that  the  as- 
signee of  the  bond  was  liable  to  the  full  amount  of  it, 
though  he  paid  for  it  partly  in  cash,  because  it  was 
originally  the  equitable  property  of  the  ward,  or  other 
cestui  que  trust,  and  had  not  been  transferred  bona  fide,  and 
therefore  remained  his  property.  Supposing  the  law 
to  be  the  same  as  to  executors  and  guardians,  then,  if  in 
this  case  Bowden  had  done  nothing  more  than  advance 
the  8700  or  0800  to  Spruill,  he  might  insist  en  holding 
the  bond  as  a  security  for  it,  although  Spruill  afterwards 
converted  the  money  to  his  own  use  ;  for  Bowden  might 
say,  he  thought  he  was  advancing  it  for  the  benefit  of  the 
ward.  But  he  cannot  say  that  now.  The  application,  at 
the  time,  of  $1,200  of  it,  to  the  guardian's  own  debt  to 
Bowden,  and  the  gross  oppression  to  which  the  guardian 
submitted,  in  order  to  get  hold  of  the  residue  of  the  price 
in  cash,  clearly  proved,  that  both  Spruill's  integrity  and 
his  prudence  gave  way  under  his  necessities,  and  ought 
to  have  led  Bowden  to  expect,  that  Spruill  would  applyt 
as  he  did  apply,  the  whole  to  his  own  use.  It  is  in  that 
point  of  view  only,  that  the  hard  terms  imposed  on  Spru- 
ill can  be  looked  at  in  this  case.  The  ward  has  no  right 
to  complain  of  the  oppression  on  his  guardian.  But  the 
guardian's  agreeing  to  such  terms,  being  10  per  cent,  on 
the  whole  bond  of  nearly  81,900  in  order  to  get  about 
$700  in  ready  money,  he  remaining  liable  on  his  endorse- 
ment, as  he  had  been  for  his  old  debt,  was  enough  to  as- 
sure Bowden,  that  Spruill  was  not  raising  the  money  for 
his  ward.  No  guardian  ever  raised  money  for  a  ward  at 
a  loss  of  25  per  cent,  or  upwards.  The  truth  is  that  the 
transaction  throughout  was  a  breach  of  trust  in  Spruill, 
and  in  the  view  of  a  Court  of  Equity,  a  fraud  on  the  ward ; 
and  Bowden  must  have  seen  it,  unless  he  was  wilfully 
blind,  and  therefore  he  must  be  regarded,  as  concurring 
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in  it,  and  thereby  to  have  lost  the  character  of  a  b(ma 
fide  purchaser  to  any  purpose,  and  be  accountable  for  the 
whole  bond  to  the  ward,  and,  by  consequence,  to  the  pre- 
sent plaintiffs,  who  have  paid  the  ward  and  are  entitled 
to  stand  in  his  place. 

Per  Curiam.  Decree  for  the  plaintiffs. 


ABRAHAM  SPENCER  m.  FRANK  HAWKINS  &  AL. 

Where  a  teries  of  ezecotiooB  inae  on  t|ie  same  judgment,  and  have  been 

bona  fide  acted  oD|  the  last  of  them  relates  to  the  teste  of  the  fixit  and 

biads  the  property  of  the  defeadant  from  that  time. 
But  where  the  original,  or  any  intermediate  writ  of  execution,  neyer  wasde- 

lirered  to  the  sheriff,  the  lien  is  not  earned  back  beyond  the  one  on  which 

the  sheriff  acted. 
Where  an  original  fi^,  fa,  issues  to  one  county,  and  an  oZjos  to  another,  n 

sale  by  the  defendant  of  his  property  situated  in  the  latter,  while  the  jL/a* 

was  in  the  hands  of  the  sheriff  of  the  former,  is  good. 
Whether  a  trustee  had  authority  or  not,  under  a  deed  of  trust  for  the  pay* 

ment  of  debts,  to  make  sale  of  personal  property,  his  sale,  acting  in  the 

capacity  of  trustee  and  in  the  presence  and  acquiescence  of  tho  ostliit  gve 

irusti  would  give  a  good  title,  at  least  in  equity. 
Where  an  execution,  though  made  out,  does  not  appear  to  have  been  issued 

by  the  clerk,  it  creates  no  lien. 
The  esses  of  Palmer  v.  Clark,  3  Dev.  354,  Hardy  t.  Jatfer,  3  Dor.  156; 

and  Freeman  v.  Hill,  I  Dot.  and  Bat.  9,  cited  and  approrad. 

Cause  transmitted  by  consent  from  Granville  Coart  of 
Bquity,  at  the  Spring  Term  1846. 

The  following  facts  appear  upon  the  pleadings  and 
proof : 

The  bill  charges  that  the  defendant.  Hawkins,  adver- 
tised for  sale,  as  trustee  of  the  other  defendant,  a  number 
of  negroes :  that  the  plaintiff  attended  the  sale,  when  a 


JUNE  TERM,  1848.         ,  28» 

Spencer  o.  Hawkioe. 

«^— "~       ^— ^»^  -  ■         II »  .  ■  III 

ne^gro  woman  named  Daphne  and  her  infant  child  were 
offered :  that  he  became  the  purchaser.  That,  when  she 
was  put  up»  she  was  proclaimed  by  Hawkins  in  the  pres* 
ence  of  Jones,  who  was  present  assisting  in  the  sale,  to 
be  a  bealthys  sound  negro :  that  he  found  that  she  was 
onsoundy  with  a  chronic  rheumatism,  under  which  he 
eharges  she  has  been  laboring  for  many  years,  and  which 
was  known  to  the  defendant  Jones,  the  owner,  and  tbat^ 
in  consequence  of  such  disease,  she  was  utterly  worths 
less.  The  bill  further  charges,  that  by  the  purchase  of 
the  plaintiff  from  the  defendant  Hawkins,  no^itle  passed 
to  him  as  the  negro  Daphne  and  her  child  were  not  named 
in  the  deed  of  trust ;  and,  further,  that  the  negroes  were 
taken  out  of  his  possession  by  the  sheriff  of  Granville, 
and  one  G.  C.  Wiggins  a  constable  of  said  county,  as  tbar 
property  of  Jones  and  liable  to  his  debts,  and  to  satisfy 
•ertain  executions  in  their  handsw  One  issued  upon  a 
judgment  in  tha  County  Court  of  Franklin,  at  December 
term,  1841,  of  that  Court,  and  which  had  been  regularly 
issued  down  to  June  term,  1843,  and  also  upon  a  judgment 
obtained  in  Granville  County  Court  at  August  term,  184Sy 
upon  which  executions  had  been  regularly  issued,  until 
levied  upon  Daphne  and  her  child,  and  who  were  sold 
under  them.  The  deed  of  trust  was  executed  on  the  lOtb 
of  February,  1842,  and  duly  registered  the  81st,  two  days 
after,  and  the  sale  was  made  by  Hawkins  in  March, 
1842.    The  bill  prays  the  contract  may  be  rescinded. 

The  defendants  severally  answer,  admitting  the  sale 
of  Daphne  and  her  child  by  the  defendant  Hawkins,  and 
in  the  presence  and  with  the  approbation  of  the  other  de- 
fendantt  Jones.  They  both  deny  that  Daphne  was  un-^ 
sound,  but  on  the  contrary,  both  aver,  that  at  the  time  of 
the  sale  and  while  in  the  possession  of  Jones,  she  was  a 
sound,  healthy  negro.  They  admit  that  Daphne  and  child 
were  not  included  in  the  deed  of  trust,  but  they  were 
both,  at  the  time  of  the  sale,  under  the*  full  belief  they 
were  included.    But  they  aver  that  the  sale,  being  mader 
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by  Hawkins  in  the  presence  of  Jones  and  by  his  direc- 
rection,  was  made  by  the  latter,  and  the  plaintiff  acquired 
by  buying  and  securing  the  price,  a  good  and  valid  title. 
They  farther  deny,  that,  at  the  time  of  the  sale  by  Haw- 
kins, there  were  any  executions  against  Jones  which 
bound  his  property. 

Replications  w^ere  taken  to  the  answers,  and  the  cause 
set  for  hearing  and  transmitted  to  this  Court. 

Badger^  for  the  plaintiff. 

No  counsel  for  the  defendants. 

Nasfi,  J.  Before  proceeding  to  the  main  questions  in 
the  cause,  we  will  dispose  of  the  objections,  made  by  the 
plaintiff,  to  the  title  from  the  executions,  binding  the  pro- 
perty. It  is  admitted  in  the  deed  of  trust,  that  up  to  the 
sale  then  made  by  Hawkins,  the  title  to  the  property  was 
in  the  defendant  Jones,  and  liable  to  the  payment  of  his 
debts.  The  sale  by  Hawkins  was  a  sale  by  Jones;  it 
was  in  his  presence  and  by  his  directions.  Had  Jones 
the  power  at  the  time  to  make  a  valid  sale  of  them  ? 
At  December  term,  1841,  of  Franklin  County  Court,  a 
judgment  was  obtained  against  Jones  and  others,  in  favor 
of  Mcllvain  and  others,  upon  which  an  execution  issued 
directed  to  the  sheriff  of  Franklin,  Jones  being  a  citizen 
and  resident  in  the  county  of  Granville.  This  execution 
was  returned  to  March  term,  1842,  of  Franklin  County 
Court,  by  the  sheriff  of  that  county,  as  "  delayed  by  the 
plaintiff."  From  March  an  alias  fi,  fa.  issued,  directed 
to  the  sheriff  of  Granville,  and  returnable  to  the  ensuing 
June  term,  but  there  is  no  evidence  it  ever  was  sent  to 
the  sheriff  of  Granville,  or  was  ever  in  his  hands.  -  The 
record  of  Franklin  Court  states,  "  upon  which  there  ap- 
pears no  indorsement  by  the  sheriff."  From  June  term, 
a  plurics  fi,  fa.  issued  to  the  sheriff  of  Granville,  which 
is  returned  "  executed,  &c."  Before  this  last  execution 
bears  teste,  the  negroes  had  been  sold  by  Hawkins,  to-wit, 
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on  the  19th  of  Mareh,'1842.  When  a  series  of  execu- 
tions issue  on  the  same  judgments,  and  have  been  bo7ia 
fide  acted  on,  the  last  of  them  relates  to  the  teste  of  the 
first  and  binds  the  property  of  the  defendant  from  that 
time.  But  when  the  original  or  any  intermediate  writ 
never  was  delivered  to  the  sheriff,  the  Hen  is  not  carried 
back  beyond  the  one  on  which  the  sheriff  acted.  Palmer 
v.  Clark,  2  Dev.  354.  And  when  an  original  fi.  fa.  is* 
sued  to  one  county,  and  an  alias  to  another,  a  sale  by  the 
defendant  of  his  property,  situated  in  the  latter  county, 
while  the  JLfa.  was  in  the  hands  of  the  sheriff  of  the  for* 
raer,  is  good.  Hardy  v.  Jasper,  3  Dev.  168.  Here  there 
is  no  evidence  that  the  alias  ever  left  the  clerk's  office  of 
Franklin — ^it  was  then,  as  to  the  question  now  before  us, 
as  if  it  never  had  been  made  out  by  the  clerk.  The  first 
precept,  that  came  to  the  sheriff  of  Granville,  was  the 
pluries,  and  that  issued  from  the  June  term,  IS42.  In  the 
March  preceding  the  negroes  had  been  sold.  As  to  the 
execution  in  favor  of  Cooper,  it  bore  teste  of  August  term, 
1842,  subsequent  to  the  sale  by  five  months.  These  are  the 
Court  executions,  under  which  the  negro  Daphne  was  ta- 
ken out  of  the  possession  of  the  plaintiff  and  sold.  The 
child  of  Daphne  was  taken  by  6.  C.  Wiggins,  as  a  consta- 
ble, under  an  execution  in  favor  of  one  Gaylard,  issued 
by  a  magistrate  on  the  3d  of  March,  1843.  So  far  then 
as  these  executions  were  concerned,  the  sale  under  them 
did  hot  divest  the  plaintiff,  Spencer,  of  the  title  he  had 
acquired  by  the  sale  to  him.  Hawkins  professed  to  sell  as 
a  trustee  of  Jones,  and  in  that  character,  conveyed  the  ne- 
groes to  Spencer.  Jones  was  present,  assenting  to  and 
directing  the  sale.  Under  the  deed  of  trust,  Hawkins 
had  no  power  to  sell.  If  then,  Spencer  did  not  acquire  a 
legal  title,  he  acquired  such  an  one  as  this  Court  would 
protect.  Jones  would  not  be  permitted  to  set  up  any  title 
in  himself.  If  Jones  still  had  the  legal  title,  it  was  a  ti- 
tle without  an  interest,  and  a  Court  of  Equity  would  com« 
pel  him  to  convey  to  the  purchaser.  The  purchasers  at 
66 
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the  8&le  made  by  the  sheriff  of  Granville  and  the  consta* 
ble,  Wigginst  acquired  only  the  right  which  was  in  Jones 
at  the  time  of  the  sale  with  all  his  liabilities.  FVeeman 
y.  Hillf  1  Dev.  &  Bat.  9.  The  main  qaestion,  however, 
in  this  case»  is  as  to  the  soundness  of  the  negro  Daphne 
— alledged  by  the  plaintiff  and  positively  denied  by  the 
defendants.  Has  the  plaintiff  made  out  his  allegation  7 
The  allegation  in  the  bill  is,  that  the  negroe  Daphne  was, 
at  the  time  he  purchased  her,  unsound,  and  that  Jones 
knew  it.  It  is  not  sufficient  for  him  to  show  her  unsound. 
The  testimony,  taken  by  the  plaintiff,  with  the  exception 
of  those  witnesses,  who  speak  of  her  in  the  year  1834, 
while  in  the  possession  of  Shelling  Parish,  consists  prin- 
cipally  of  opinion.  In  that  year  she  was  sick  for  a  month, 
and  complained  of  pains  in  her  limbs.  Dr.  Royster,  who 
attended  her,  thought  at  first  it  was  a  spinal  affection, 
but  at  length  considered  it  rheumatic  and  chronic.  Drs. 
Herndon  and  Paschall,  from  her  appearance  and  from  a 
scar  on  the  back,  which  they  considered  the  mark  of  an 
abscess,  are  also  of  opinion  she  was  afflicted  with  rheu* 
matism  of  long  standing.  Dr.  Paschall  thinks  the 
scar  on  the  back  was  the  consequence  of  an  abscess, 
formed  during  her  sickness  at  Shelling  Parish's,  and  yet 
neither  he  nor  George  Parish,  nor  Mr.  Estis,  who  knew 
her  while  sick  there,  knew  any  thing  about  it.  Shelling 
Parish  says,  after  her  return  to  his  house,  she  was  as 
healthy  as  before  she  was  taken  sick.  Opposed  to  this 
testimony,  inconclusive  as  it  is,  is  the  testimony  on  behalf 
of  the  defendants.  Willis  Loyd  knew  Dap^e  from  a 
child  and  was  overseer  for  the  defendant,  Jones,  during 
lS33«7-8,  and  had  been  all  '''38  and  most  of  the  time  in 
the  preceding  years.''  She  was'  never  sick  during  the 
time,  and  did  as  much  work  as  any  hand  he  had — was 
considered  sound  and  healthy.  Mrs.  Estis  lived  near 
Shelling  Parish.  The  girl  Daphne  was  carried  to  her 
house — had  a  fever — ^no  rheumatism ;  she  has  known  her 
from  childhood  up  to  1842 — ^liever  knew  any  thing  the 
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matter — as  soiiiid  and  as  likely  as  any  other  negro^-4he 
defisct  in  her  ankles  belonged  to  her  family — ^her  mother 
the  same.  Mr.  Abitt  was  an  overseer  of  Jones,  during 
the  year  1889  and  up  to  the  end  of  1848.  Daphne  was 
.(me  of  his  hands,  and  as  good  a  one  as  he  had — ^never 
sick  during  that  time.  Several  other  witnesses  testify 
the  same.  John  B.  Hicks'  deposition  was  taken  in  Aug* 
Q8t»  1844 ;  he  states  that  Daphne  was  then  in  his  employ- 
ment, having  hired  her  for  the  year — ^that  she  is  sound, 
healthy,  and  has  not  been  sick  during  that  time,  and  is 
an  excellent  hand  and  the  strongest  but  one  he  saw  in 
lifting.  Mr.  George  Hicks  states,  that  she  was,  at  the 
time  of  taking  his  deposition,  a  sound  healthy  negro  and 
an  excellent  hand.  Other  witnesses  testify  that  they  had 
seen  her  in  May  1844  and  she  was  apparently  sound  and 
healthy.  The  rest  of  the  testimony  for  the  defendant  is 
of  the  same  character. 

The  plaintiff's  proofs  do  not  sustain  his  allegations. 
It  is  not  proved  that  the  negro  Daphne  was,  at  the  time 
of  the  sale,  unsound.  Nor  is  there  the  slightest  testimony, 
that,  if  so,  the  defendant  Jones  knew  it.  We  are,  on  the 
contrary,  satisfied  from  all  the  proofs,  that  she  was  sound. 
The  testimony  of  Mr.  Estis,  we  think,  accounts  satisfac- 
torily for  the  defect  in  her  feet — ^her  mother  was  so.  The 
fact  is  proved  by  one  of  the  witnesses  of  the  plaintiff,  Mr. 
G.  Parish.    The  bill  must  be  dismissed  with  oosts. 

Fjsr  Curiam.  Decree  accordingly. 


MATTHEW  R.  MOORE  r#.  JOHN  BANNER. ' 

A  plaintiff*  in  a  Court  of  Equity  if  boond  to  ({?•  secnrity  for  cofts,  in  th« 
iame  manner  as  a  plaintiff  in  a  toit  at  law. 

Appeal  from  an  interlocutory  order  of  the  Court  of 
Eqnity  of  Stokes  County,  at  the  Spring  Term,  1846,  his 
Honor  Judge  Settle  presiding. 
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The  following  case  appears  from  the  record : 
The  plamtifT  obtained  a  decree  in  the  Court  of  Equity 
iigainst  William  Moore  for  $3»285  06,  and  having  made 
the  requisite  affidavit,  he  sued  out  a  scire  facias  against 
Banner,  suggesting  therein,  according  to  the  act  of  1806, 
that  Banner  was  in  possession  of  certain  slaves,  belong* 
ing  to  William  Moore,  and  concealed  them,  and  also  that 
William  Moore  had  fraudulently  conveyed  to  Banner 
certain  other  slavrs  without  any  valuable  consideration, 
for  the  purpose  of  delaying,  hindering  and  avoiding  the 
payment  of  the  plaintifi^'s  debt. 

At  the  return  of  the  writ.  Banner's  counsel  moved  the 
Court,  that  the  plaintiff  should  be  required  to  give  secu- 
rity for  the  costs,  he  not  having  before  given  any.  The 
Court  refused  a  peremptory  rule  at  that  time,  but  granted 
a  rule  on  the  plaintiff  to  shew  cause  at  (he  next  term,  why 
he  should  not  give  security  for  the  costs,  and,  in  the  mean- 
time, ordered  the  defendant.  Banner,  to  make  his.declara- 
tion  in  writing  and  on  oath,  as  required  by  the  act.  Rev. 
St.  ch.  50,  sec.  5,  6.  He  did  so  immediately,  and  therein 
stated,  that  in  the  year  liS25  he  married  the  daughter  of 
William  Moore,  and  that  the  said  Moore  did  not  then  owe 
the  plaintiff  any  debt,  and  was  fully  able  to  pay  all  his 
debts,  and  that,  soon  after  his  marriage,  the  said  Moore 
transferred  to  him  a  negro  woman,  named  Nancy,  and  he 
then  took  her  into  his,  the  defendant's,  possession,  and 
kept  her  about  ten  years,  during  which  time  she  had  is- 
sue  two  children,  named  Susan  and  Henry ;  and  that  the 
said  Nancy  then  died,  but  the  said  two  children  are  still 
in  possession  of  him,  Banner,  and  are  claimed  by  him. 
He  further  states,  that  in  1843  he  purchased  from  Wil<*' 
liam  Moore  another  negro,  named  Will,  at  the  price  c^ 
•676,  and  that  the  same  was  a  full  and  fair  price ;  and 
he  avers,  that  he  received  the  slave  Nancy  and  purchased 
the  slave  Will,  bona  fide  and  without  any  intent  to  de- 
fraud the  plaintiff  or  any  creditor  of  William  Moore. 
The  plaintiff  did  not  require  any  isaue  to  be  made  up  on 
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the  answer,  nor  make  any  motion  that  the  Court  should 
thereon  order  any  of  the  negroes  to  be  delivered  up  and 
nmde  subject  to  his  decree.  At  the  next  term,  the  coun* 
sei  for  the  defendant  moved  the  Court  to  make  the  rule 
of  the  preceding  term  absolute,  so  as  to  compel  the 
plaintiff  to  give  security  for  the  costs  or  to  dismiss  his 
suit.  But  the  Court  refused  the  motion  and  discharged 
the  rule ;  and  thereupon  the  defendant,  by  leave  of  the 
Court,  appealed. 

Morehead  and  Kerr^  for  the  plaintiff. 
No  counsel  for  the  defendant. 

RuFFiN,  C.  J.  As  the  appeal  is  from  an  interlocutory 
order,  our  attention  is  restricted  to  it  by  the  act  allowing 
such  appeals.  We  are  to  consider,  then,  that  this  is  a 
proper  proceeding  in  the  Court  of  equity,  and  our  only 
enquiry  is,  whether  the  plaintiff  ought  to  be  ruled  to  se- 
curity for  costs. 

It  has  not  been  contended  at  the  bar,  that,  generally 
speaking,  plaintiffs  in  equity  are  not  to  give  security  for 
costs  ;  but  it  was  admitted  to  be  the  common  course,  and 
it  seemed  to  be  yielded  that  it  was  proper.  The  Masters 
and  the  Courts  have  acted,  as  if  the  act  of  1787,  c.  276^ 
embraced  as  well  the  Courts  of  equity  as  the  Courts  of 
law,  which  last  only  are,  properly  speaking.  Courts  of 
record.  But  it  does  not  seem  material,  whether  Courts 
of  equity  are  directly  within  the  enactments  of  that 
statute,  or  not ;  for,  if  the  statute  propria  vigors  does  not 
embrace  them,  the  rule  ought  to  be  adopted  by  the  Court 
of  equity,  because  it  is  prescribed  to  the  Courts  of  law. 
The  saihe  reason  extends  to  both  Courts ;  and  it  is  the 
couise  of  the  Courts  of  equity  to  follow  the  Courts  of 
law  in  such  matters.  In  England,  the  rule  at  law  is  to 
require  security  for  costs  from  all  plaintiffs  without  the 
jurisdiction,  unless  they  be  abroad  temporarily,  or  invoN 
untarily,  as,  for  example,  officers  or  privates  in  the  army 
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or  navy,  or  otherwise  in  the  public  service.  As  a  loatler 
of  course,  the  Court  of  equity  adopted  precisely  the  same 
rule  And  it  is  acted  on,  not  as  a  thing  in  the  diseretioa 
of  the  Court  in  each  c€tse,  according  to  its  circumstances; 
but  as  a  thing  of  course,  according  to  a  settled  law  of  the 
Court,  corresponding  with  the  rule  at  law,  and  embracing 
every  person  alike,  rich  and  poor.  Beames  an  CostSt  178, 
In  the  same  manner,  here  the  Court  of  equity  has  follow* 
ed  the  Courts  of  law,  and  the  practice  of  requiring  se- 
curity for  costs  has  prevailed  so  universally  as  to  establish 
it  as  a  part  of  the  law  of  that  Court,  whether  it  be  strictly 
within  the  act  of  1767  or  not  So,  indeed,  it  seems  to 
have  been  regarded  by  the  Legislature  itself;  for  in  the 
act  of  1831,  c.  46,  the  Courts  of  law  and  equity  are  ex- 
pressly placed  on  the  same  footing,  and  are  respectively 
required  to  give  a  judgment  or  decree,  on  motion,  against 
the  surety  in  the  prosecution  bond  for  the  defendant's 
costs. 

But  it  was  supposed,  that  the  present  proceeding  is  not 
within  the  acts,  because  it  is  not  an  original  «uit,  but  a 
derivative  and  dependent  proceeding.  The  answer  to 
that  is,  that  the  statute  expressly  gives  costs  between  the 
parties  to  the  suits  under  it ;  and,  as  the  defendant  may 
thus  have  a  decree  for  his  costs,  he  is  entitled  to  have 
them  secured.  It  is  true,  that  upon  the  face  of  the  an«* 
ewer,  the  issue  of  the  slave  Nancy,  whom  the  father-in- 
law  **  transferred,"  as  the  answer  says,  to  the  defendant 
at  his  marriage,  but  not  stated  to  be  for  value  or  in  wri- 
ting, remains,  apparently,  the  property  of  the  donor,  who 
is  yet  living;  and,  therefore,  subject  to  be  declared  liable 
to  execution  for  the  plaintiff's  debt.  Therefore,  supposing 
the  act  of  1806  to  extend  to  the  Court  of  Equity*  there 
may  be  but  a  remote  probability,  that  the  plaintiff  would 
be  decreed  to  pay  the  costs.  Yet  as  that  question,  as  to 
the  jurisdiction,  is  yet  to  be  decided,  and,  indeed,  as  the 
plaintiff  may,  as  he  has  hitherto  done,  decline  making 
any  motion  on  the  defendant's  declaration,  we  cannot 
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faresee*  that  the  decision  may  not  be  against  the  plaintiff. 
Gonseqaently,  we  think»  he  ought  to  have  been  required 
to  give  security,  as  demanded :  which  will  be  certified 
aeeordingly  to  the  Court  of  Equity.  The  appellant  is 
entitled  to  his  costs  in  this  Court. 

Per  Cu&tam.  Decreed  accordingly* 


WYNN  NANCE  &  AL.  v«.  MAEMADUKE  POWELL  &.  AL. 

Legmtecty  next  of  kin,  and  eradtton  of  a  deceaaed  penon,  can  only  file  a  bill 
agatnat  a  debtor  t^  the  deoeaied  or  bis  tmstee,  hy  chars^ing  colliiaioa  be- 
tween the  debtor  or  tnutee  and  the  perBOual  repreaentativeii  or  loine  other 
peculiar  circnmstanceB,  which  give  a  right  to  the  legatees,  next  of  kiu  or 
crediton  to  bring  that  rait,  which  the  pexaonal  representative  might  and 
ought  to  baTO  brought 

CoUhmb  ie  the  oanal  fonndatk»  of  rach  a  bill,  and  without  it,  or  oome  equiT* 
alent  ground,  as  the  insolvency  of  the  executor  or  the  like,  it  will  not  lie. 

The  facts,  on  which  the  allegation  of  coHosioD,  &c.  is  made,  ought  to  be 
stated  in  the  bill,  although  the  general  allegation  may  be  sufficient  to  pre* 
Tent  a  demurrer,  and  they  must  be  proved  on  the  hearing. 

Ltffatoas,  next  of  kin,  and  creditors  of  a  deeeased  penon,  caniiot  bring  m 
bill  a|;ainst  a  dsbtor  to  the  deceased  or  his  trustee,  for  the  reason,  that  tb» 
•xecator  could  not,  or  that  he  could  not  prove  the  case,  if  the  suit  was 
brought  by  himself,  but  could,  as  a  witness,  prove  it  for  the  other  parties. 

The  eaae  of  DanMron  ▼.  Cimy,  3  Dot.  £q.  17,  cited  and  approved. 

Cause  removed  from  the  Court  of  Equity  of  Columbus 
County,  at  the  Spring  Term  1846. 

The  following  case  i^pears  from  the  pleadings  and 
proofs : 

The  bill  states  that  Wynn  Nance  died  intestate  in 
1815,  leaving  a  widow.  Dorothy,  and  four  children,  name- 
ly, Daniel  H.,  Edward  W.,  Betsey,  intermarried  with 
James  Brown,  and  Lucy,  intermarried  with  Jesse  Foulk ; 
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that  the  two  sons,  Daniel  H.  and  Edward  W.  administer- 
ed on  the  estate,  and  that  in  1815  a  division  of  the  estate 
ivas  made  by  the  widow,  and  the  children,  who  were  all 
of  age ;  and  in  the  division,  several  horses  and  other 
personal  property  were  allotted  to  Mrs.  Wynn :  that  ia 
March  IS  19,  the  said  Brown  and  Foulk  being  impatient 
to  realize  something  immediately  for  their  expectations 
from  the  reversion  of  what  had  passed  to  the  widow,  or 
their  right  as  next  of  kin  in  the  personal  estate  of  the 
widow,  respectively  sold  said  expectations  to  the  said 
Daniel  and  Edward,  that  is  to  say.  Brown  sold  for  the 
price  of  8450,  and  Foulk  for  the  price  of  $500,  which 
was  paid  to  them  respectively,  and  for  which  they  gave 
iievcral  receipts,  which  are  set  out  in  the  bill,  and  are 
expressed  to  be  "  given  to  Edward  W.  Nance  and  Daniel 
H.  Nance,  administrators  of  the  estate  of  Wynn  Nance, 
deceased,*'  and  to  be  "  in  full  of  all  claims  of  every  de- 
scription against  the  estate  of  Wynn  Nance,  deceased.'* 
The  bill  thcrl  states,  that,  notwithstanding  the  form  in 
which  the  receipts  are  expressed,  the  contracts  were  in 
fact  for  any  claim  Brown  and  wife  and  Foulk  and  wife 
then  had  or  might  have,  '*  upon  the  portion  of  the  estate 
of  said  Wynn  Nance,  which  had  gone  into  the  hands  of 
said  Dorothy,  with  all  the  increase  and  profits,"  with  the 
exception  of  a  certain  piece  of  land  which  belonged  to 
Daniel  H.  Nance. 

The  bill  then  states  that  Dorothy,  the  widow,  inter- 
married with  Jethro  Robins;  that  said  Jethro  subse* 
qucntly  died,  leaving  the  said  Dorothy  surviving,  and 
that  she  has  since  died  in  1843,  intestate,  and  leaving 
some  personal  estate,  and  the  defendant,  M.  Powell,  ad- 
ministered on  it ;  and  that  Brown  and  wife  and  Foulk 
and  wife  now  claim  distributive  shares  of  the  estate  as 
part  of  her  next  kin. 

The  bill  also  states,  that  Edward  W,  Nance  died,  hav* 
ing  first  made  a  will,  and  thereof  appointed  Moor  Linnon 
the  executor,  w^ho  duly  proved  it  and  undertook  its  exe* 
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cotionsyaad  that  Daniel  H.  Nance  died  intestate,  and  the 
same  Moor  Linnon  administered  on  his  estate. 

The  bill  then  states,  that  certain  of  the  plaintifis  are 
the  children  of  the  testator,  Edward  Nance,  and  that  the 
others  are  the  children  of  Daniel  H.  Nance ;  and  that  the 
plaintifis,  Mrs.  Brown  and  Mrs.  Foalk  are  the  rest  of  the 
kin  of  Dorothy  Robins,  deceased.  The  bill  is  filed  against 
Brown  and  wife,  Foulk  and  wife,  Powell  the  administra- 
tor of  Mrs.  Robins,  and  Moor  Linnon  the  executor  of 
Edward  W.  and  administrator  of  Daniel  H.  Nance.  Be- 
sides the  matters  already  set  forth,  it  states  that  both  the 
plaintiffs  and  Linnon  had  called  on  Powell  to  pay  to  the 
plaintifis  or  Linnon  the  whole  personal  estate  of  Mrs. 
Robins,  formerly  Nance,  and  that  he  declined  doing  so 
without  the  consent  of  Brown  and  Foulk,  and  that  those 
persons  refuse  to  give  such  consent  and  demand  of  the 
administrator  to  pay  them  the  distributive  shares  of 
their  wives  respectively,  that  is,  to  each,  one  fourth  part* 

The  bill  then  states,  that  Linnon  is  an  indispensable 
witness  to  establish  the  purchase,  made  by  the  fathers  of 
the  plaintifis  from  Brown  and  Foulk:  and  that  by  reason 
thereof  he  could  not  bring  a  bill  in  his  own  name,  as  h« 
could  not  give  evidence  for  himself,  and  therefore  the 
present  plaintifis  have  sued  in  their  own  names,  and  made 
the  said  Linnon  one  of  the  defendants,  in  order  that,  by 
leave  of  the  Court,  he  might  be  examined  against  the 
other  defendants. 

The  prayer  is,  that  Brown  and  wife,  and  Foulk  and 
wife  may  be  compelled  to  perform  their  agreements  with 
the  fathers  of  the  plaintifi*s,  ''  and  relinquish  all  claim  to 
any  of  the  estate  of  the  said  Dorothy  Robins,  or  such 
portion  of  the  estate  of  Wynn  Nance,  deceased,  as  may 
have  gone  into  her  hands ;  and  that  the  defendant,  M* 
Powell,  may  account  with  and  pay  over  to  your  orators 
and  oratrixes  the  whole  of,  the  said  fund  ;  or  that  the 
•aid  Powell  may  come  to  an  account  with  your  orator 
and  oratrixes,  and  with  the  defendant  Brown  and  Foulk, 
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and  thereupon  be  decreed  to  pay  to  the  plaintiffs  the 
sums  of  9500  and  $450,  received  by  them,  Brown  and 
Foulk  on  the  contract  aforesaid,  and  whieh,  from  want 
of  proof  and  lapse  of  time,  neither  the  plaintiffs  nor  the 
said  Linnon,  as  executor  and  administrator,  as  aforesaid, 
would  be  able  to  recover  at  law  f '  and  for  general  relief. 

The  answers  of  Brown  and  Foulk  admit  the  execution 
of  the  receipts  by  them  respectively ;  but  they  deny  that 
there  was  any  such  contract,  as  alleged  in  the  bill,  for 
the  sale  of  any  reversion  in  the  estate  allotted  to  the 
widow,  or  of  their  expectations  from  her  as  her  next  of 
kin  or  otherwise :  and  they  aver  that  the  receipts  were 
for  sums  paid  (o  them  by  the  administrator,  for  a  surplus 
of  money  which  remained  in  their  hands,  after  the  pay- 
ment of  the  debts  of  the  father,  Wynn  Nance,  for  distri- 
bution  under  the  statute.  They  insist,  therefore,  that 
they  are  entitled  to  full  distributive  shares  of  the  estate 
of  Mrs.  Robins  without  any  abatement.  The  adminis- 
trator Powell  denies  all  knowledge  of  the  contracts  alle- 
ged in  the  bill.  He  states  that  he  is  ready  to  account 
for  the  personal  estate  of  his  intestate,  Mrs.  Robins,  when 
properly  required ;  but  he  insists,  that  if,  under  the  al- 
leged contracts,  Edward  W.  Nance  and  Daniel  H.  Nance 
became  entitled  to  the  shares  of  the  said  estate,  that 
would  have  belonged  to  Mrs.  Brown  and  Mrs.  Foulk,  he 
is  not  bound  nor  at  liberty  to  account  therefor  to  the 
plaintifis,  but  to  Moor  Linnon  as  the  executor  and  ad- 
ministrator of  the  said  Edward  W.  and  Daniel  H.  He 
admits  that  the  plaintiffs  are  the  children  of  those  two 
persons,  as  stated  in  the  bill,  and  their  next  of  kin  res- 
pectively. 

Under  an  order,  the  deposition  of  Moor  Linnon  was 
taken,  subject  to  just  exceptions.  He  states,  that  Daniel 
H.  Nance  agreed  to  give  Brown  8450  for  his  right  of  in<» 
heritance  to  the  property  then  in  the  hands  of  Dorothy 
Nance,  widow  of  Wyiin  Nance,  deceased,  which  she  re- 
ceived in  the  division  of  the  estate  of  her  husband,  and 
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the  witness  saw  Brown  give  the  receipt,  as  set  forth  in 
the  billy  and  take  the  bonds  of  Nance  for  the  money. 

Another  witness  states,  that  he  was  present  at  the  con* 
tract  with  Brown  and  Foulk,  and  wrote  their  receipts, 
and  that  he  understood  it  to  be  a  final  settlement,  be- 
tween the  administrator  of  Wynn  Nance  and  Brown  and 
Foulk  against  ail  further  claims  on  the  estate,  and  "  to 
the  properly  that  went  into  the  hands  of  the  widow  of 
the  deceased." 

Strange^  for  the  plaintifis. 

/•  H,  Bryan,  for  the  defendants. 

RuFFiK,  C.  J.  There  are  several  objections  to  the  plain- 
tiffs' case,  which  are  fatal  to  it.  The  principal  object  of 
the  bill  is,  to  set  up  the  alledged  agreement  of  Brown  and 
Foulk,  to  sell  to  the  fathers  of  the  plaintiffs  some  interest, 
it  was  supposed  they  had  in  the  property  that  fell  to  Mrs. 
Nance  in  the  distribution  of  her  first  husband's  estate  ; 
and  to  have  it  specifically  executed,  or  in  some  way  to 
have  a  decree  for  the  payment  of  the  sums  which  were 
given  as  the  price  of  that  interest.  Now,  the  rule  is 
clear,  that  a  suit  against  Brown  and  Foulk,  for  those  pur- 
poses ought  to  be  brought  by  Linnon,  the  executor  of 
fdward  W.  Nance,  one  of  the  supposed  purchasers,  and 
the  administrator  of  Daniel  H.  Nance,  the  other  of  such 
purchasers.  Instead  of  that,  it  has  been  brought  by  the 
children  of  those  persons,  as  being  entitled  as  their  next 
of  kin.  In  the  first  place  the  remark  occurs,  that  the  bill 
states  that  one  of  those  persons,  Edward  W.  Nance,  made 
a  will — and  that  puts  an  end  at  once  to  the  rights  of  his 
children  in  this  fund,  as  next  of  kin,  and  makes  it  neces- 
sary that  they  should  show  a  title  under  the  will,  if  it 
gives  any  thing  to  them.  But  the  bill  states  no  part  of 
the  will,  except  that  it  appoints  Linnon  executor,  which 
18  certainly  insufficient,  as  the  Court  cannot  decree,  upon 
a  presumption  that  the  instrument  contains  no  disposing 
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clause,  when  it  was  so  easy  to  state  its  provisions  in  the 
bill,  and  produce  the  will  in  evidence.  Supposing,  then» 
that  a  bill  could  be  brought  in  this  case  by  the  legatees 
and  children  of  those  purchasers  respectively  against  the 
vendors,  making  the  executor  and  administrator  and  the 
purchasers,  a  defendant ;  this  bill  at  all  events  cannot  be 
s»ustained,  because  none  of  the  plaintiffs  legally  represent 
Edward  W.  Nance,  whose  interest  must  be  before  us  in 
some  way.  But  if  that  difficulty  was  removed,  and  Ed- 
ward W.  had  died  intestate  as  well  as  Daniel  H.  Nance, 
we  should  hold,  that  the  bill,  as  it  is  framed,  will  not  lie. 
It  charges  no  collusion,  either  in  detail  as  to  its  circum- 
stances, or  even  generally,  between  Linnon  and  the  other 
defendant.  It  does  not  implicate  that  person,  even  in  the 
formal  charge  of  combination  and  confederacy,  but  re- 
stricts that  to  the  other  parties.  Brown  and  wife,  Foulk 
and  wife,  and  Powell.  Indeed,  the  bill  expressly  repels 
any  such  imput^Btion  against  Linnon,  by  assigning,  as  the 
reason  why  he  did  not  sue  and  why  the  plaintiffs  did, 
that  Linhon's  evidence  was  indispensable  to  establish 
the  alleged  contract  between  his  testator  and  intestate 
and  the  other  parties ;  and  not  that  the  plaintiffs  had 
applied  to  Linnon  to  sue,  and  that,  by  collusion  w^ith 
the  other  defendants  or  for  some  other  insufficient  reason, 
he  refused  to  do  so.  It  is  plain,  therefore,  that  Linnon's 
unfaithful  conduct  has  not  compelled  the  plaintiff  to  re- 
sort to  this  mode  of  seeking  redress :  but  that  the  suit 
has  assumed  its  present  form  by  concert  between  Linnon 
and  the  plaintiffs,  because  it  wsis  supposed  that  by  that 
means  he  might  be  made  a  witness  in  the  case,  in  which 
he  regularly  ought  to  have  been  the  plaintiff.  We  are 
not  aware  of  any  such  precedent,  nor  any  principle  upon 
which  such  a  proceeding  could  be  upheld.  There  is  no 
privity  between  the  plaintiff  and  Brown  and  Foulk,  in 
respect  of  this  part  of  the  claim  between  theni  and  Pow- 
ell, the  administrator  of  Mrs.  Robins,  which  can  make 
those  persons  answerable  to  the  plaintiffs.    Those  persons 
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are  answerable,  not  to  the  next  of  kin,  but  to  the  personal 
representatives  of  the  two  purchasers.  Legatees,  next  of 
kin  and  creditors  of  a  deceased  person  ean  only  file  a  bill 
against  a  debtor  to  the  deceased,  or  his  trustee,  by  charg- 
ing collusion  between  the  debtor  or  trustee  and  the  per- 
sonal representative,  or  some  other  peculiar  circumstan- 
ces, which  give  a  right  to  the  legatees,  next  of  kin  or 
creditors,  to  bring  that  suit  which  the  personal  represen- 
tative might  and  ought  to  have  brought.  Collusion  is  the 
usual  foundation  of  such  a  bill,  and  without  it  or  some 
equivalent  ground,  as  the  insolvency  of  the  executor  or 
the  like,  it  will  not  lie.  Mit.  PL  158.  Doran  v.  Simpson^ 
4  Ves.  665.  Troughton  v.  BinkSf  6  Ves.  572.  Alsager  v. 
Rowley^  Idem.  748.  And  although  in  such  cases  the  gen- 
eral allegation  of  collusion  may  be  sufficient  to  shut  out 
a  demurrer,  yet  it  is  most  proper  to  state  the  facts,  on 
which  the  allegation  is  made ;  and,  very  clearly,  when  the 
cause  is  brought  on  to  a  hearing  they  must  be  proved, 
since  the  collusion  is  a  material  ingredient  in  the  juris- 
diction. Benfield  v.  Solomons^  9  Yes.  77,  86.  Dameron 
v.  Clay^  2  Dev.  Eq.  17.  But  there  never  has  been  an 
idea,  that  legatees  and  creditors  can  bring  such  a  bill,  for 
the  reason,  that  the  executor  could  not,  or  that  he  would 
not  prove  the  case,  if  the  suit  was  brought  by  himself, 
but  could,  as  a  witness,  prove  it  for  the  other  parties.  It 
would  reverse  the  whole  rule  that  is  founded  on  collusion. 
This,  therefore,  is  another  conclusive  objection  to  the 
bill.  It,  however,  would  not  have  been  adverted  to  thus 
particularly,  had  it  not  been  material  to  another  part  of 
the  bill,  which  will  be  presently  considered  and  to  which 
it  is  equally  applicable,  as  it  is  to  the  claim  under  consid- 
eration :  For,  independent  of  all  legal  impediments  to 
this  part  of  the  plaintiffs'  demand,  there  is  a  clear 
answer  to  it  on  the  merits,  as  proved  by  the  witnesses, 
or  admitted  in  the  bill,  as  a  little  attention  to  facts  will 
show.  The  statement  of  the  bill,  as  to  the  subject  of 
the  alledged   contract,  is  vague,   and  perhaps   might 
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be  properly  objected  to  as  destructive  of  the  bill  alto- 
gether, as  every  bill  oaght»  at  least,  to  state  with  preci- 
fioii  a  contract,  which  it  seeks  to  enforce.  Here  the  Ian* 
goage  of  the  bill  is,  that  Brown  and  Foulk  sold  to  their 
brothers-in-law,  ^  their  expectations  from  the  reversion 
of  what  had  passed  to  the  widow  in  the  said  division,  or 
their  right  as  next  of  kin  in  the  personal  estate  of  the 
widow/'  Those  defendants  deny  any  such  contract  as 
either  of  those  alleged,  and  say  that  the  receipts  they 
gave  plainly  and  correctly  express  the  transaction  to 
have  been  the  payment  to  them  of  the  several  sums  re- 
inaining  due  for  the  distributive  shares  of  their  wives ; 
and  there  is  no  evidence  of  any  mistake  in  drawing  those 
instruments.  But  passing  that  by,  and  proceeding  to  the 
fact  as  stated  by  the  plaintitfs'  witness,  we  find  that  the 
contract  between  the  parties  was,  that  the  sums  paid  to 
Brown  and  Foulk  were  in  satisfaction  of  their  wives' 
shares  of  the  estate  of  the  father  then  in  the  hands  of 
the  administrators,  and  also  as  the  price  for  their  shares 
in  ^  the  property  that  went  into,  and  was  then  in  the 
hands  of  Dorothy,  the  widow,  which  she  received  in  the 
division  of  the  estate  of  her  husband.'*  This  agreement, 
therefore,  was  not  for  the  sale  of  the  daughters'  expec- 
tancies, generally,  from  their  mother,  but  for  their  ex- 
pectancies in  reference  to  the  slaves  and  other  property 
which  she  received  as  her  distributive  share,  as  widow 
of  Wynn  Nance,  and  thjen  had  in  her  hands.  From  the 
very  nature  of  such  a  purchase,  admitting  the  terms  of 
this  contract  to  have  been  suf&ciently  specific  to  admit 
of  execution  in  this  Court,  it  is  subject  to  the  contin- 
gencies, that  Mrs.  Nance  did  not  dispose  of  that  particu- 
lar property  in  her  life-time,  or  by  her  will  in  favor  of 
some  other  person,  but  that  she  either  should  give  it  to 
Brown  and  Foulk  and  their  wives,  or  die  entitled  to  that 
property  and  intestate,  whereby  distributive  shares  of  it 
would  come  to  those  persons.  Thus  viewed,  the  whole 
sttl^ject  of  the  agreement  was  lost  to  Mrs.  Nance  and  lo 
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her  first  children  by  her  subsequent  intermiurriage  with 
Robins,  which  is  stated  in  the  bill ;  for,  by  that  event,  all 
that  property,  thus  being  at  the  time  in  her  possession. 
Tested  in  her  second  husband  and  could  never  again  vest 
in  her,  as  her  distributive  share  of  Nance's  estate.  But 
it  was  contended  at  the  bar,  that  the  plaintiffs  were,  at 
all  events,  and  laying  aside  all  agreements,  entitled  to  an 
account  from  Powell,  as  administrator  of  Mrs.  Robins, 
and  distribution  of  the  property  as  her  estate.  That  de- 
pends upon  the  enquiry,  whether  they  are  to  be  taken  as 
her  next  of  kin  at  her  death,  or  some  of  them.  The 
plaintiffs  are  the  children  and  next  of  kin  respectively  of 
Edward  W.  and  Daniel  H.  Nance,  who  were,  [we  sup- 
pose, though  it  is  not  stated,]  the  sons  of  Dorothy  Nance, 
as  well  as  of  her  first  husband.  The  death  of  Dorothy 
is  stated  to  have  been  in  March  1843,  but  it  does  not  ap- 
pear at  what  time  either  Edward  W.  or  Daniel  H.  died ; 
whether  before  or  after  their  mother,  supposing  her  to  be 
their  mother.  The  bill,  indeed,  alleges  that  the  plaintiffs 
are,  with  Mrs.  Brown  and  Mrs.  Foulk,  the  next  kin  of 
Mrs.  Robins ;  but  the  answers  admit  only  that  the  plain- 
tiffs are  the  children  and  next  of  kin  of  their  respective 
fathers,  and  not  that  they  are  some  of  the  next  of  kin  of 
the  widow ;  and  there  is  no  evidence  upon  the  point. 
Since,  then,  the  plaintiffs  do  not  establish,  nor  even  state, 
that  their  father  died  before  their  grand-mother ;  the  bill 
cannot  be  supported  upon  any  such  presumption ;  for  the 
Court  cannot  declare  the  fact,  and  that  is  indispensable 
to  enable  them  to  sue  in  the  character  of  next  of  kin  of 
the  grand-mother.  Of  course,  it  lies  on  every  plaintiff 
to  shew  his  title  upon  the  record.  If  the  bill  be  consider- 
ed as  being  brought  by  the  children  and  next  of  kin  of 
the  deceased  sons,  Edward  W.  and  Daniel  H.  Nance, 
then  the  objections  recur  with  still  more  force,  which 
have  been  already  under  discussion :  that  one  of  those 
persons  made  a  will,  and  that  Linonn  is  the  proper  per- 
son to  claini  their  shares,  and  that  no  reason  whatever 
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is  given  why,  in  respect  to  this  part  of  the  case,  he  should 
be  made  a  defendant.  The  bill  must,  therefore,  be  ne- 
cessarily dismissed  with  costs ;  but  it  will  be  without 
prejudice  to  the  rights  of  the  plaintiffs  as  some  of  the 
next  of  kin  of  Mrs.  Robins,  (if  they  be  so,)  to  bring  any 
other  proper  suits  for  their  shares  of  her  estate. 

• 

Per  Curiam.  Bill  dismissed  with  costs. 


REUBEN  WASHBURN  dc  AL.  va.  ABRAHAM  WASHBURN. 

Two  brothers  proved  the  wil!  of  their  father  in  common  form.  AfterwarAr 
this  probate  waa  aet  aside  at  the  instance  of  the  widow,  and  an  isaue  of 
devitavit  re/  non  was  made  np.  While  this  waa  pending,  one  of  the  sena 
acting  for  the  other,  as  he  alleged,  as  well  aa  for  himself,  entered  into  a 
written  compromise  with  the  widow,  by  which  the  property  was  agreed  to 
be  divided  in  a  particular  manner.  Both  the  aona  took  the  property  as- 
signed to  them  by  the  compromise  and  held  it  for  eleven  years.'  Held,  tlmt 
after  this  act  and  long  acqaiescence,  they  cannot  now  repudiate  the  com- 
promise and  be  permitted  to  claim  under  the  provisions  of  the  will. 

Our  act  of  Assembly,  Rev.  Stat  c.  50,  s,  8,  which  makes  void  all  contracla 
for  the  sale  of  alaves  not  reduced  to  writing  and  signed,  does  not  require* 
when  the  contract  ia  by  an  agent,  that  it  ahoald  be  atgnad  by  the  principal 
or  by  the  agent  in  the  name  of  the  principal. 

The  statute  of  limitations  does  not  apply  in  the  case  of  a  vendee  bringing  a 
bill  for  the  fipecific  performance  of  a  contract.  The  only  question,  aa  to 
time)  tB  a  question  of  diligence. 

The  case  of  Oliver  v.  Dix,  1  Dev.  ond  Bat.  Eq.  165,  cited  and  approvad. 

Cause  transmitted  from  the  Court  of  Equity  of  Cleave- 
land  County,  at  the  Spring  Term,  1846. 

This  case  was  formerly  before  this  Court  upon  an  in- 
terlocutory order  made  in  the  Court  of  Equity  of  Cleve- 
land County.  Upon  that  occasion,  it  was  declared  that, 
from  the  bill  and  the  answers,  the  Court  could  not  say. 
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that  Abraham  Washbarn,  one  of  the  defendants,  was  not 
a  party  to  the  compromise,  set  out  in  the  bill,  and  decreed 
that  the  injunction  previously  granted,  should  be  continued 
until  the  final  hearing.  Upon  being  certified  of  this  opin- 
ion, the  parties  proceeded  to  take  the  necessary  steps  in 
the  Court  below,  to  prepare  the  cause  for  a  decision. 
Replication  was  taken  to  the  answer,  and  the  testimony 
and  exhibits  filed,  and  the  cause  is  now  here  fdr  hearing. 
The  facts  are  shortly  these  :  Gabriel  Washburn  died  in 
the  year  1825,  and  the  plaintiffs  and  defendants  are  his 
next  of  kin  or  their  proper  representatives,  and  who,  to- 
gether with  his  widow,  were  entitled  to  his  personal  es* 
tate.  At  the  February  term,  1826,  of  Rutherford  County 
Court,  the  defendant  offered  for  probate,  a  paper  purport- . 
ing  to  be  the  last  will  and  testament  of  Gabriel ,  Wash- 
burn. This  paper  was  admitted  to  probate  in  common 
form  and  the  defendants  were  qualified  as  executors 
thereof,  being,  with  their  mother  Priscilla  Washburn,  the 
widow,  appointed  to  execute  the  same,  at  the  succeeding 
July  term  of  the  County  Court  of  Rutherford.  The  plain- 
tiffs filed  a  petition  to  set  aside  the  probate,  and  the  Court 
ordered  an  issue  to  be  made,  to  try  the  validity  of  the 
will.  The  issue  continued  untried  until  July  term,  1827, 
when  the  following  entries  appear  upon  the  records: 
**  Gilbert  Harrell,  in  right  of  his  wife,  against  Abra« 
ham  Washburn  and  Josiah  Washburn,  Ex'rs.  &c.  Will 
caveated,  devisavit  vel  non,  compromised.  Terms  filed.'' 
And  an  instrument  was  filed  in  the  following  terms  :— 
**  North  Carolina,  Court  of  Pleas  and  Quarter  Sessions, 
July  term,  1827.  Gilbert  Harrell  vs.  Abraham  Washburn 
and  Josiah  Washburn,  Executors  of  G.  Washburn,  dec'd. 
Petition  to  set  aside  a  will.  This  suit  is  compromised  on 
the  following  terms — Priscilla  Washburn  is  to  remain  in 
possession  of  the  whole  estate,  both  real  and  personal, 
daring  her  life,  and  at  her  death  the  land  is  to  be  divided 
between  Abraham  and  Josiah  Washburn,  and  all  the 
personal  property  to  be  equally  divided  between  the  bal« 
67 
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ftnoe  of  the  heirs  of  Gabriel  Washburn,  dec'd.  The  costs 
of  this  suit  to  be  paid  out  of  the  persoaal  estate."  Sigaed 
by  Gilbert  Harrell  and  Josiah  Washburn.  Frisciila  Wash- 
bum,  the  widow,  at  the  March  term,  1828  of  Rutherford 
County  Court,  was  appointed  administratrix  of  her  de« 
ceased  husband,  and  Abraham  Washburn,  Josiah  Wash* 
bum,  John  Harrell  and  Martin  S.  Elliott  were  his  sure- 
ties. Soon  after  this  compromise,  the  defendants  divided 
between  themselves  the  land  belonginfi^  to  the  estate,  and 
one  of  them  took  a  portion  of  the  negroes  into  his  posses* 
sion  with  the  consent  of  the  widow,  who  died  in  1830 — 
upon  which  event  the  defendants  possessed  themselves  of 
the  rest  of  the  negroes  in  dispute,  and  again  propounded 
for  probate  the  script,  the  subject  of  the  previous  compro* 
itise.  What  has  become  of  this  second  attempt  to  prove 
that  paper,  no  where  appears. 

The  defendants  deny  that  the  first  probate'  was  ever 
set  aside,  and  admit,  that  a  petition  for  that  purpose  was 
filed  by  the  plaintiffs,  in  the  proper  Court,  and  that  during 
its  pending,  the  compromise  set  forth  in  the  bill  was  made, 
but  deny  that  any  person  was  bound  by  it,  but  the 
immediate  parties  who  signed  it,  to-wit,  Gilbert  Harrell 
and  his  wife  and  Josiah  Washburn.  The  latter  admits 
he  signed  it,  but  averred  it  was  not  to  be  binding  ou  him, 
unless  Abraham  agreed  to  it  and  signed  it  also ;  neither 
of  which  he  ever  did.  Abraham  also  denies  that  he  was 
any  party  to  it ;  but  avers,  that,  as  soon  as  he  heard  of 
it,  he  refused  to. become  a  party,  or  to  accede  to  it;  and 
that,  in  taking  possession  of  the  land  and  negroes,  they 
w^re  acting  under  the  will  of  Gabriel  Washburn,  as  devi- 
sees  and  legatees. 

Alexander  and  /.  H.  Bryan^  for  the  plaintiff. 
No  counsel  for  the  defendant* 

Nasi,  J.  The  object  of  the  bill  is  to  set  up  and  en- 
force the  compromise  set  forth  in  it.    There  is  no  dii- 
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pute  as  to  the  fact  of  the  compromise,  cor  its.  terms.  The 
only  controversy  is  as  to  its  effect.  Josiah  alleges,  it 
never  bound  him,  because  Abraham  never  acceded  to  it, 
and  the  latter  denies  he  ever  was  a  party  to  it  The 
same  questions  presented  themselves,  when  the  case  was 
upon  a  former  occasion,  before  us,  and  we  then  declared 
that  the  facts  admitted  by  the  answers  were  sufficient  to 
continue  the  injunction,  previously  granted  to  the  hear- 
ing, and  to  put  the  parties  to  their  proofs.  The  testimony 
filed  has  not  in  any  respect  altered  the  view  then  taken 
of  the  equities  of  the  parties.  Josiah  and  Abraham 
Washburn,  as  two  of  the  executors  of  the  last  will  and 
testament  of  Gabriel  Washburn  and  devisees  under  it, 
caused  it  to  be  proved  in  common  form,  without  giving 
to  the  other  parties  interested  any  notice.  A  petition 
was  filed  by  Gilbert  Harrell  and  his  wife,  for  the  pur  pose 
of  setting  aside  the  probate.  An  issue  of  demsavit  vel 
nan  was  made  up,  to  which  the  defendants  were  parties  ; 
and,  during  its  pendency,  the  compromise  now  in  dispute 
wiis  effected,  and  entered  upon  the  records  of  the  Court. 
This  took  pittce  at  July  term,  1827,  of  Rutherford  County 
Court,  after  which  time  there  were  no  further  proceed- 
ings in  the  case.  In  pursuance,  however,  it  would  ap- 
pear, of  the  compromise,  the  widow  at  the  March  term 
following  is,  by  the  same  Court,  appointed  administratrix 
tif  her  deceased  husband,  and  the  plaintiff  Harrell  and 
the  defendant  executed  her  bond  as  sureties  for  the  faith* 
ful  discharge  of  her  duties.  From  March  1825,  until  her 
death  in  1833,  she  remained  in  undisturbed  possession  of 
the  whole  of  the  property,  except  so  far  as  she  permitted 
the  defendants  to  take  into  their  occupancy  portions  of 
it  No  attempts  were  made  by  any  of  the  next  of  kin, 
to  disturb  her,  or  to  call  her  to  account  to  obtain  k 
distribution  of  what  might  be  due  and  coming  to  them. 
Eleven  years  she  enjoyed  the  property — ^in  a  manner  per- 
fectly consistent  with  the  terms  of  the  compromse,  and 
her  possession  is  acquiesced  in  by  all  the  parties  in* 
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terested  Id  the  distribution  of  G.  Washburn's  estate.  It 
is  impossible  to  believe  under  these  circumstances,  that 
the  compromise  was  effected  by  Ilarrell  and  Josiah  Wash- 
bum  alone,  and  for  their  sole  benefit ;  but  it  is  evident  it 
was  so  intended  and  so  understood  at  the  time,  by  all 
the  parties,  that  it  was  made  by  them  all.  As  to  the  al- 
legations of  the  defendant  Abraham,  it  is  painful  to  re- 
mark upon  them.  He  would  have  us  believe,  that  a  pro^ 
ceeding  instituted  by  himself  to  establish  the  last  will 
and  testament  of  his  father,  in  which  he  was  deeply  in- 
terested, had  been  stopped  in  its  progress  without  his 
knowledge  and  consent — without  eliciting  from  him  any 
enquiries — any  expression  of  discontent — or  any  effort, 
until  eleven  years  thereafter,  to  cause  the  will  to  be 
proved.  But  more  than  this :  immediately  after  the  corn* 
promise,  he  not  only  acquiesces  in  the  appointment  of  his 
mother  as  administratrix,  but  aids  and  assists  her  in  her 
application,  by  burdening  himself  as  one  of  her  sureties, 
and  signing  the  bond  as  such.  In  swearing  to  the  answer 
filed  by  him,  he  has  encountered  a  painful  responsibility. 
The  defendants  admit  they  took  possession  of  the  pro- 
perty as  charged,  but  aver  they  did  so  in  the  character  of 
devisees  and  legatees,  and  not  under  the  compromise ; 
and  that  the  original  probate  never  was  set  aside.  The 
record  sets  out  enough  to  satisfy  us  that  the  probate  was 
called  in ;  for  it  shews,  that  after  the  petition  was  filed 
and  notice  served  on  the  defendants,  an  issue  of  devisavit 
vel  non  was  ordered  by  the  Court.  But  we  are  not  left 
to  deductions  drawn  from  the  fact  admitted  by  the  an- 
swers. The  testimony  in  the  cause  fully  sustains  the 
charge  in  the  bill,  as  to  the  compromise.  Mrs.  Liangford 
testifies  that  she  heard  Abraham  Washburn  say,  that  he 
had  agreed  to  the  compromise.  The  testimony  of  this 
witness  is  assailed  by  several  witnesses  on  behalf  of  the 
defendant,  but  her  character  is  sustained  by  others  as 
many  in  number,  and  is  supported  by  the  attendant  cir- 
cumstances.   It  is  true,  a  Court  of  equity  will  not  decree 
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against  the  positive  averment  of  an  answer,  upon  the 
testimony  of  one  witness,  unless  there  are  circomstanees 
proved  by  other  witnesses,  which  sostaia  it  Such  is  the 
ease  here.  She  is  strongly  corroborated  by  Major  R. 
Alexander,.a  witness  on  behalf  of  the  defendant ;  he  is 
the  surveyor  who  divided  the  land  between  the  defen- 
dants, and  states  that  the  division  was  made  after  the 
compromise,  and  that  he  understood,  from  the  defendants, 
that  they  were  to  take  the  land  for  their  part  of  the  es« 
tate  of  Gabriel  Washburn.  Another  witness,  Hosea  Har  • 
reli,  avers  the  same.  We  have,  then,  no  hesitation  in 
saying  the  compromise  is  established  to  our  entire  satis- 
faction. But  it  is  said,  if  that  be  so,  the  Court  cannot 
grant  to  the  plaintiffs  the  relief  they  seek  against  Abra- 
ham Washburn.  The  act  of  1810,  Rev.  St.  ch.  50,  s.  6,  is 
relied  on.  The  act  provides,  **  that  all  contracts  to  sell 
any  slave  or  slaves  shall  be  void,  unless  such  contract, 
or  some  memorandum  thereof,  shall  be  put  in  writing, 
signed  by  the  party  to  be  charged  therewith,  or  by  some 
other  person,  by  him  thereto  lawfully  authorized,  &c." 

The  objection  is,  that  Josiah  Washburn  was  not  law- 
fully authorized  by  Abraham  to  act  as  his  agent  in 
making  the  contract ;  and,  if  he  were  such  agent,  he  has 
not  signed  the  name  of  Abraham  Washburn,  nor  his  own 
as  such  agent.  The  difficulty  raised  in  this  part  of  the 
case  is«  we  think,  answered  by  the  Court,  in  the  case  of 
Oliver  v.  Dtr,  1  Dev.  &  Bat.  £q.  165.  It  is  there  said — 
^  The  transaction  was  prior  to  the  statute  of  Frauds,  and 
a  contract  of  James,  by  parol,  made  by  his  agent,  was 
good.  But  it  would  be  equally  so  now,  for  the  statute 
requires  a  writing,  to  be  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person,  thereto  by  him  lawfully 
authorized.  Within  the  statute,  the  signature  need  not 
be  that  of  the  principal,  nor  in  his  name,  but  that  of  the 
agent  is  sufficient."  We  are  of  opinion,  then,  that  the 
plaintiffs  are  entitled  to  the  relief  they  seek — ^that  Josiah 
Washburn,  in  signing  the  contract  of  compromise,  was 
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the  agent  of  his  brother  Abraham  Washbaroy  and  the 
latter  is  bound  by  it  as  well  as  Josiah.  Although  the 
appointment  of  Josiah  as  agent  of  his  brother  is  not  ex* 
pressly  proved,  yet  the  repeated  acts  of  Abraham,  recog- 
nizing and  adopting  the  terms  of  the  compromise,  and 
his  long  acquiescence  under  it,  put  it  beyond  his  power 
successfully  to  deny  it.  2  Kent  Com.  613.  As  to  the 
statute  of  limitations,  we  think  it  has  no  operation  upon 
the  rights  of  the  plaintiffs.  This  is  a  bill  for  a  specific 
performance  of  a  contract — ^by  the  vendee  against  the 
vendors.  As  to  diligence,  it  is  obvious  that  the  plaintiffs 
have  been  constantly  urging  their  claims,  either  at  law 
or  in  equity.    It  is  a  question  of  diligence. 

PsB  Curiam.  Decree  for  the  plaintiff  with  costs. 


JOHN  NEWLIN  v9.  RICHARD  FREEMAN  &  AL. 

A  powtr  to  the  wife  ereated  bj  marriage  article!  will,  thoagh  only  an  equita- 
ble eoe,  bind  the  eitate  to  which  it  refeis  and  be  eupported  in  £!qnity,  in 
the  eame  manner  ae  if  proper  lefral  conveyances  had  been  made. 

Where  land  ie  oonyeyed  to  a  married  woman,  or  to  a  truetee,  for  her  eeparate 
me,  ahe  hai  no  ability  to  dispose  of  that  land  by  will,  nor  otherwise,  thas 
by  the  ordinary  mode  prescribed  for  the  conTeyance  of  land  by  ftmet  co- 
vtrfs,  nnless  a  power  to  that  effect  has  been  ezpresdy  given  to  her  in  the 
deed  of  conveyance.    It  is  otherwise  in  respect  to  peisdnal  property. 

Where  by  marriage  articles  the  land,  whieh  the  mft  should  htne  al  th»  time 
of  the  marriage  and  other  property  were  agreed  to  be  reserved  to  the  sep- 
arate nse  of  the  wife,  with  a  power  to  dispose  by  will  or  otherwise  of  tha 
mid  lamd  and  other  property,  and  the  wife,  after  the  marriage,  pnrohased» 
out  of  the  proceeds  of  her  separate  estate,  other  land.  Held,  that  the  had 
BO  mora  right  under  the  marriage  articles  to  dispose  of  this  land  than  if  tha 
marriage  articles  did  not  exist,  the  deed  of  conveyance  not  giving  her  any 
power  to  dispose  of  it 


Cause  transmitted  by  consent  from  the  Court  of  Equity 
of  Orange  county,  at  the  Spring  term,  1846. 
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The  following  firom  the  pleadings  appears  to  be  the 
case; 

Sarah  Foast  was  entitled  to  several  slaves  and  sums  of 
money  and  debts  due  to  her,  and  also  to  a  tract  of  land 
in  fee,  on  which  she  ^esided  in  Orange  county,  and  being 
about  to  intermarry  with  the  defendant.  Freeman,  then 
entered  into  articles,  whereby  it  was  provided  that  each 
should  keep  his  and  her  own  property  after  the  marriage^ 
and  she  renounced  all  right  to  dower  in  the  intended  bus* 
band's  lands  and  to  a  distributive  share  of  his  personalty, 
and  he  also  renounced  all  interest  and  right  that  he  might 
acquire  in  her  estate  by  the  marriage*  After  providing 
that  she  should  have  her  personal  property  to  her  separate 
use,  it  was  further  agreed,  that  she  should  have  full  power 
and  authority,  during  coverture,  to  dispose  of  the  same 
by  deed  or  will.  The  articles  then  provided,  that,  upon 
the  marriage,  Freeman  might  enter  into  the  tract  of  land 
and  cultivate  and  enjoy  it  during  the  coverture,  and  it  is 
then  added,  ^  that  the  said  Sarah  Foust  shall  have  full 
power  and  authority,  during  the  coverture,  by  her  last 
will  and  testament,  to  dispose  of  the  said  land  to  whom* 
soever  she  may  choose,  and,  in  case  of  failure  by  the  said 
Sarah  to  make  such  disposition  by  her  last  will  and  tes* 
tament,  such  land,  upon  her  death,  shall  descend  to  her 
heirs."  The  marriage  took  effect ;  and,  during  the  cov* 
erture,  the  wife  purchased  from  her  husband  a  tract  of 
land  containing  200  acres,  situate  on  Rocky  River  in 
Chatham  county,  and  paid  for  the  same  out  of  the  money, 
whieh  formed  a  part  of  her  separate  personal  estate,  and 
took  a  conveyance  in  fee  to  the  present  plaintiff  in  trust, 
as  the  bill  al  leges,  for  her  separate  use,  but  in  point  of 
fact,  in  trust  merely  for  her.  By  her  will,  dated  May  the 
20th,  1835,  and  attested  by  two  witnesses,  Sarah  Free- 
man devised  to  her  husband  for  life,  her  land  on  Rocky 
River,  and  after  his  death  she  devised  the  same  to  the 
plaintiff  Newlin,  in  fee,  and  also  devised  to  him  all  her 
other  land  in  fee,  and  gave  him  her  whole  personal  estate 


J14  SUPREME  COURT. 


Newlin  v.  Freeman. 


of  every  kind,  and  made  him  the  executor*  After  her  deatht 
the  plaintiff  propounded  the  instrument  in  the  County 
Court,  as  Mrs.  Freeman's  will,  to  pass  both  real  and  per- 
sonal estate,  and,  upon  the  caveat  of  the  husband  and  of 
the  heirs  at  law  and  next  of  kin,  (who  are  the  defendants 
in  this  suit,)  it  was  tried  upon  an  issue  of  demsavit  vel  nofif 
and  after  a  verdict  in  favor  of  the  will,  the  defendants 
took  the  case  by  appeal  to  the  Superior  Court,  where  it 
was  again  tried  and  a  second  verdict  found  for  the  plain- 
tiff. The  Court  thereupon  pronounced  for  the  instrument 
as  a  will  of  personalty,  but  notwithstanding  the  verdict 
the  Court  pronounced  against  it  as  a  devise,  upon  the 
ground  that  a  feme  covert  had  no  capacity  to  devise  land 
and  could  not  acquire  it  by  articles  with  her  husband,  and 
upon  appeal  to  this  Court  that  judgment  was  affirmed.. 
Newlin  V.  Freeman^  1  Ired.  514. 

Newiin  then  filed  this  bill  against  the  husband  and  the 
heirs  at  law,  setting  out  the  foregoing  facts  and  seeking 
that  the  will  may  be  declared  sufficient  as  an  appointment 
of  the  real  estate,  in  execution  of  the  powers  reserved  to 
Mrs.  Freeman  over  her  estate  in  the  articles — ^the  same 
made  effectual  by  proper  conveyances  from  the  heirs  at 
law — the  husband  not  being  tenant  by  the  curtesy,  as 
there  was  no  issue  of  the  marriage. 

The  answer  of  Freeman  states  circumstances  of  fraud 
and  imposition  on  him  by  Newlin,  in  inducing  him  to 
enter  into  the  articles,  and  at  the  same  time  concealing 
from  him  the  facts,  that  Mrs.  Foust  had  before  executed 
a  will  of  her  whole  property  in  favor  of  Newlin,  and  then 
intended  to  do  so  again,  as  was  known  to  Newlin,  while 
they  held  out  to  him  that  she  would  under  the  power  make 
a  disposition  of  the  land  or  a  part  of  it  in  his,  Freeman's, 
favor.  All  the  answers  state  and  insist  upon  many  cir- 
cumstances of  circumvention  and  undue  influence,  prac- 
tised by  Newlin  upon  the  testatrix,  in  order  to  obtain  the 
will  from  her,  while  she  had  not  mental  capacity  to  make 
a  will.    And  the  heirs  insist  that  the  articles  are  not  bind* 
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ing  uipoa  them,  upon  the  ground  that  they  were  not  parties 
to  theukf  and  that  as  the  instrument  is  ineffeetual  at  lawy 
this  Court  will  not  supply  its  defects  as  against  them. 

WaddeU  and  /.  H.  Bryan,  for  the  plaintiff. 
Badger  and  Norwood,  for  the  defendants. 

RuFTiN,  C.  J.  A  mass  of  depositions  has  been  filed  in 
the  case,  which  it  is  unnecessary  to  set  forth  particularly, 
as  they  leave  no  such  doubt  as  to  the  fact,  as  to  call  fbr 
a  discussion  in  detail  of  the  testimony  of  the  witnesses. 
The  due  execution  of  the  articles  before  the  marriage  is 
established;  and  the  defendant,  Freeman,  has  entirely 
failed  to  establish  any  imposition  by  either  the  intended 
wife  or  the  plaintiff,  or  any  representation  from  either  of 
them  to  him  of  an  intention  of  the  wife  to  make  any 
disposition  in  his  favor,  as  an  inducement  to  him  to  en- 
ter into  the  agreement.  The  due  execution  of  the  will 
is  proved  by  the  subscribing  witnesses,  and  by  them  and 
many  other  witnesses,  it  is  shewn  that  the  testatrix  had 
full  capacity  to  do  so,  and  that  she  executed  it  in  pur- 
suance of  a  deliberate  purpose,  long  entertained  by  her, 
with  a  view  to  the  emancipation  of  her  slaves. 

The  probate  of  a  will  in  the  ecclesiastical  Court,  does 
not  preclude  the  necessity  of  proving  it  as  an  appoint- 
ment for  the  purpose  of  claiming  under  it  in  a  Court  of 
equity :  for  the  Court  of  probate  only  declares  the  in- 
strument to  be  testamentary,  but  cannot  judge  of  it  as 
the  execution  of  a  power«  Therefore,  it  is  to  be  proved 
again  in  a  Court  of  chancery,  in  such  manner  as  the 
Chancellor  shall  direct,  either  by  witnesses  or  upon  an 
issue,  so  as  to  shew  that  it  is,  both  in  form  and  substance, 
sueh  an  instrument  as  will  be  a  due  execution  of  the 
power,  according  to  the  provisions  in  the  instrument 
creating  the  power.  Whether,  when  it  appears,  as  in 
this  case,  that  the  instrument  has  the  requisite  ibrm, 
n^unely,  that  it  purports  to  be  a  will  of  real  estate,  duly 
68 
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attested  by  two  witnesses*  and,  thus,  saffioient  in  law  at 
a  will  of  land,  if  the  testatrix  were  sole,  the  Court  would 
require  it  to  be  re-proved  in  the  cause  in  the  Court  of 
equity,  after  two  verdicts  in  its  favor  on  an  issue  devisa* 
vit  vel  non,  between  the  very  same  persons  who  are  par- 
ties in  the  cause,  is  made  a  question  in  the  pleadings 
before  us,  and  perhaps  deserves  some  consideration.  But 
we  are  not  disposed  unnecessarily  to  discuss  it ;  and  here 
it  will  jiot  be  done,  as  the  proof  of  the  execution  o£  the 
will,  the  proper  state  of  mind  of  the  testatrix,  and  every 
thing  requisite  to  shew  that  it  was  a  voluntary  and  de- 
liberate act  of  this  lady,  is  fuHy  made  in  this  Court,  in- 
dependent of  the  findings  of  the  jury  upon  the  issue  in 
the  former  proceedings,  and  the  judgment  of  the  Court 
Ihereon.  It  remains,  therefore,  only  to  consider  the  effect 
of  this  instrument.  The  heirs  object,  that  it  is  not  obliga- 
tory on  them,  because  the  power  was  not  created  in  a 
proper  legal  conveyance  of  the  estates,  limiting  them  to 
such  uses  or  in  trust  for  such  persons  as  the  wife  should 
appoint  by  will,  but  was  reserved  in  a  mere  agreement 
between  the  husband  and  wife.  This  notion  seems  once 
to  have  been  entertained  by  eminent  lawyers.  Lord 
Hardwicke  expressed  a  doubt  on  the  point  in  Peacock  v. 
Monk,  2  Ves.  191.  But  it  was  held  by  Lord  Northing- 
TON,  in  Wright  v.  Enghfield^  Ambler  468,  and  affirmed 
by  the  House  of  Lords,  1  Brow,  P.  C,  486,  that,  under 
marriage  articles,  a  feme  covert  may  execute  her  power 
in  the  same  manner  as  if  she  had  a  power  over  a  legal 
estate  as  above  supposed.  In  Rippon  v.  Dawdivg^  Ambl. 
565,  Lord  Camden  held,  that  equity  would  sustain  the 
execution  of  a  power  in  articles,  upon  the  ground,  that 
the  appointee  was  not  a  volunteer,  but  came  in  under 
articles  ipade  on  the  consideration  of  marriage,  which, 
therefore,  equity  would  compel  the  husband  to  execute 
by  joining  in  a  legal  conveyance,  containing  a  regular 
and  proper  power  to  the  wife.  And  in  DUlon  v.  Graces 
2  Scb.  &  Lef  456,  Lord  Redesdale  said,  that  when  tiie 
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wife  did  not  actually  convey  her  estate,  but  only  entered 
into  articles  before  marriage,  yet  the  contract,  even  so  far 
as  it  was  a  stipulation  for  her  own  benefit,  was  binding 
as  against  her  heirs,  as  in  the  case  of  any  other  contract, 
upon  the  principle,  that  the  agreement  bound  her,  and 
that  when  an  agreement  respecting  land  bound  the  an- 
cestor, it  must  bind  the  heir  also.  So  that  it  now  ap« 
pears  to  be  settled,  that  such  a  power,  though  only  an 
equitable  one,  binds  the  estate  to  which  it  refers,  and 
will  be  supported  in  equity. 

The  next  question  is  upon  the  extent  of  the  power  re- 
served in  the  articles.  They  speak  only  of  one  parcel  of 
land — ^that  on  which  the  lady  resided  at  the  time  of  the 
marriage  ;  and  the  power  is  to  dispose  of ''  said  land"  by 
will.  That  land  therefore  is  undoubtedly  comprised  in 
the  power,  and  is  well  appointed  in  the  will.  But  we 
think  the  land,  bought  from  the  husband  after  the  mar- 
riage, does  not  pass  by  the  will^  but  is  vested  in  the 
plaintitf,  by  the  conveyance  to  him,  and  is  now  held  by 
him  in  trust  for  the  wife's  heirs  at  law.  It  is  true,  the 
articles  are  explicit,  that  neither  party  was  to  have  any 
interest  whatever  in  the  property  of  the  other,  and  there- 
fore the  husband  is  excluded  from  this  land,  even  had 
there  been  issue  of  the  marriage.  But  that  does  not  ena- 
ble the  wife  to  dispose  of  it  as  9,  feme  sole^  which  she  can 
only  do  when  she  has  a  power  to  that  efiect  Here  the 
power  expressed  in  the  articles  is  restrained  to  *'  the  said 
land,"  which  she  then  owned.  Therefore  the  plaintiff  is 
obliged  to  rely  on  something  else  as  the  source  of  the 
requisite  power  over  this  land ;  and  he  says,  first,  that  it 
arises  out  of  the  circumstance,  that  the  land  was  pur- 
chased with  her  separate  property,  over  which  the  ar- 
ticles gave  her  the  power  of  disposition ;  and,  secondly, 
that  she  had  it  also  conveyed  to  a  trustee  for  her  separate 
use.  With  respect  to  the  latter  point,  it  is  sufficient  to 
say,  that  it  is  not  true  in  fact,  for  the  deed  to  the  plain- 
.  tiff  is  but  an  ordinary  deed  of  bargain  and  sale  in  fee. 
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upon  a  general  trust  for  the  wife,  without  saying  for  her 
separate  use.  Mr.  Roper  lays  it  down,  that,  without  ez« 
pressing  more,  it  will  not  enable  her  to  dispose  of  the 
real  estate  during  the  marriage,  otherwise  than  by  fine 
and  recovery — or  with  us,  by  the  deed  of  husband  and 
wife,  according  to  the  statute — because  no  power  having 
been  given  to  her  by  the  instrument  to  make  any  dispo* 
sition  of  the  property,  she  can  only  do  so  by  the  mode 
prescribed  by  the  general  law,  and,  if  she  omit  that,  her 
heirs  must  take.  2  Roper  on  Husband  and  Wife^  162. 
In  this  respect,  real  and  personal  property  differ ;  for  as 
to  the  latter,  the  separate  estate  of  the  wife  includes  the 
iu8  disponendif  as  held  in  Fettiplace  v.  Greorges^  1  Yes.  Jr. 
46,  and  3  Bro.  G.  C.  8,  in  which  Liord  Thurlow  explicitly 
states  the  distinction  between  the  two  kinds  of  property, 
by  saying*  that  where  the  wife  makes  a  voluntary  dis- 
position of  an  estate  held  to  her  separate  use,  against 
the  hein  it  cannot  be  carried  into  execution  ;  but  with 
respect  to  personal  property,  her  gift  is  good. 

Then  as  to  the  further  circumstance,  that  the  land  is 
the  produce  of  the  wife's  separate  property,  it  can  have 
no  effect,  but  the  land  is  to  be  treated  as  if  it  had  been 
devised  by  her  in  any  other  manner.  In  the  case  of  Pea- 
cock V.  Monkf  Mrs.  Lestock  bought  the  house  after  the 
marriage,  with  her  separate  personal  property,  and  the 
agreement  between  the  husband  and  wife,  as  here,  was 
only  as  to  real  estate  she  had  at  the  marriage,  and  Lord 
Haedwicke  held,  that  it  could  not  be  considered  as  part 
of  her  separate  estate,  in  respect  of  the  money  laid  out 
in  it,  and  so  go  to  the  executor,  as  between  him  and  the 
heir ;  and,  therefore,  that  it  would  not  pass  by  the  will 
of  the  wife ;  for  she  had  made  her  money  realty,  and 
made  a  purchase  to  go  to  her  heirs.  It  is  true,  that 
there  the  conveyance  was  taken  to  the  wife .  herself,  and 
that  might  be  supposed,  to  denote  some  intent  to  give  up 
her  power  to  dispose  farther  of  so  much  of  her  separate 
estate.    But,  as  far  as  the  question  is  affected  by.  the 
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quarter  from  which  the  parchaee  money  comes,  the  form 
in  which  she  takes  the  conveyance  cannot  be  material, 
provided  the  conveyance  itself  vests  no  power  to  dispose 
of  that  land  by  will ;  for  the  omission  of  snch  a  clause  in 
Ae  deed,  whether  taken  to  herself  or  to  a  tmstee  for  her, 
or  for  her  separate  use,  equally  imports  that,  as  to  that 
part  of  her  property,  she  did  not  wish  to  retain  or  possess 
any  power  of  disposition  as  a  feme  covert.  For  in  ano- 
ther case,  Churchill  v.  Dthben^  a  report  of  which  has 
recently  been  published  in  3  Lord  Kenton's  cases.  85,  and 
is  found  also  in  a  note  to  Curtis  v.  Kenrickf  9  Sim,  443, 
as  extracted  from  a  manuscript  of  Sergeant  Hills,  the 
wife,  with  the  savings  of  her  separate  property,  pur- 
chased, during  the  coverture,  several  freehold  lands,  and 
took  conveyances  to  herself;  and  she  contracted  for  the 
purchase  of  other  freehold  lands  from  one  Saunders,  but 
no  deed  had  been  executed :  and  by  a  will,  she  gave  some 
of  those  lands  to  her  husband,  and  some  to  other  per* 
sons;  and  Lord  Hardviticke  held,  that  neither  passed. 
After  admitting  that  a  feme  covert,  having  a  separate 
personal  estate,  or  the  produce  of  a  separate  real  estate,, 
may  dispose  of  the  same  by  will,  he  proceeds  to  shew, 
that  if  it  be  laid  out  in  land  and  a  conveyance  taken  to 
herself,  she  cannot  devise  that  land,  and  then  adds,  ''that 
the  land  contracted  for  with  Saunders,  and  devised  to  the 
husband,  must  be  considered  as  if  the  conveyance  had 
been  executed.  The  vendor,  who  has  still  the  legal  title^ 
may  indeed,  to  some  purposes,  be  considered  a  trustee  ; 
but  that  will  not  give  her  any  power  of  devising,  for  a 
feme  covert  can  no  more  dispose  of  a  trust  than  of  a  legal 
estate,  without  a  particular  power  of  appointment" :  and 
all  those  lands  went  alike  to  the  wife's  heir  at  law. 

As  there  was,  therefore,  no  power  in  the  marriage 
articles,  which  comprised  after  purchased  lands  and  no 
power  of  devising  it  newly  reserved  to  the  wife  in  the 
deed,  which  she  took  to  her  trustee,  we  can  only  look 
to  this,  as  to  any  other  ordinary  trust  of  real  property 
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for  a  married  woman,  and  she  can  convey  the  land  only 
by  the  ordinary  means  by  which  she  can  convey  her  legal 
estates,  for  as  to  that,  equity  follows  the  law. 

It  must  be  declared,  therefore,  that  the  plaintiff  is  en- 
titled  to  relief  in  respect  of  the  land  which  the  wife  had 
at  the  marriage,  and  a  decree  for  a  proper  conveyance  to 
him  from  the  heirs  at  law,  to  be  settled  by  the  master ; 
and  that  he  is  entitled  to  no  relief  in  respect  to  the  other 
land  mentioned  in  the  pleadings  as  having  been  conveyed 
by  the  defendant  Freeman  to  the  plaintiff  in  trust  for 
Mrs.  Freeman,  because  the  plaintiff  became  upon  the 
deatU  of  Mrs.  F.  a  trustee  in  respect  thereof,  for  the  de- 
fendants, who  are  her  heirs  at  law.  Each  of  the  parties 
must  pay  his  or  her  own  costs  up  to  this  time  ;  and  the 
parties  may  have  any  enquiries  as  to  the  profits,  &c.  which 
they  may  desire. 

Feb  Curiam.  Decreed  accordingly. 
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A  d«viM  or  legacy  to  a  child,  not  in  efte  at  the  time  tho  will  was  mado*  doei 
Bot  come  witbia  the  provision!  of  the  act  of  aiaemblj,  Rev.  Stat.  eh.  122, 
■ec.  15,  in  relation  to  children,  who  have  died  in  the  life-time  of  their 
parents. 

That  act  has  relation  only  to  legaciet  which,  bat  for  its  pcovisiona,  woald 
have  lapeed ;  but  when  the  child  or  children  were  not  in  existence  at  tba 
time  the  will  was  made,  the  devise  or  legacy  waft  void  ab  iniHo, 

The  personal  property  therefore  bequeathed  by  the  will  to  such  children  (^oes 
into  the  undisposed  of  fund  and  must  be  divided  among  the  next  af  kin,  of 
which  the  widow  by  the  act  of  1835,  ch.  lO,  Rev.  Stat  ch.  181,  sec  18i 
is  one.  , 

By  the  will  in  this  case  the  real  property  was  directed  to  be  sold  and  the  pro- 
ceeds divided  among  the  testator's  widow  and  children,  naming  them,  and 
the  property  Was  sold  accordingly.  Held  that,  three  of  the  children  being 
dead  at  tha  tinM  tha  will  was  made,  the  proportions  of  the  proeteds  e£  sooh 
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the  will  waa  made,  are  lUll  to  be  considered  aa  real  estate  and  go  to  the 
testator's  heirs  as  real  estate. 

Where  a  testator  directs  hb  land  to  be  tamed  into  personalty,  for  particvlar 
^bjaeta,  and  some  of  those  oljocto  fail,  his  intention  is  presoined,  fro  tMilOy 
to  bo  defeatedy  and  the  money  raised  out  of  the  lands  for  those  objects^ 
shall  not  be  considered  to  belong  to  his  personal  estate,  bnt  is,  in  this 
Court,  considered  as  land,  and  will  result  to  the  heirs  at  law  of  the  testator. 

It  is  a  clear  rule  in  Equity,  that  where  real  estate  is  directed  to  be  eonveited 
into  penonal,  for  an  express  purpose,  which  fails,  to  consider  the  disap- 
pointed intoreat  (althongh  the  land  has  lieen  sold,)  as  really  and  resultiof 
to  the  heirs. 

This  rule  equally  applies,  where  the  proceeds  of  the  real  and  personal  pro- 
perty are  blended  in  the  devise  or  legacy. 

Cause  removed  from  the  Court  of  Equity  of  Guilford 
County,  at  the  Fall  Term,  1846. 

The  facts  of  the  case  are  stated  in  the  opinion  deliver- 
ed in  this  Court. 

Moreheadf  for  the  plaintiff. 
Mendenhallf  for  the  defendant. 

Daniel,  J. ,  David  Archer,  late  of  Guilford  county,  in 
the  year  1835,  made  his  will  in  manner  following :  ^  I 
David  Archer,  of  the  county  of  Guilford,  &c.  being  weak 
in  body  but  of  sound  mind  and  memory,  do  make  and  or- 
dain this  my  last  will  and  testament,  in  the  following 
manner  and  form,  to*wit :  First  I  give  and  bequeath 
unto  my  beloved  wife,  Sarah,  all  the  use  and  profit  of  my 
home  plantation  daring  her  widowhood ;  and  it  is  my 
will,  that  all  my  household  and  kitchen  furniture  be  con- 
tinued in  the  possession  of  my  beloved  wife,  and  here- 
after to  be  equally  divided  between  her  and  my  daughter, 
Sarah  Ann  Archer,  and  my  daughter,  Frances  Archer. 
It  is  my  will  that  my  daughter,  Sarah  Ann,  and  my 
daughter,  Frances,  and  my  son,  Washington  D.  Archer, 
have  one  hundred  dollars  each  out  of  my  personal  estate. 
It  is  my  will  that  my  Jack,  Green,  be  sold,  and  the  money 
arising  from  said  sale  to  be  put  to  the  use  and  benefit  of 
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raising  and  educating  my  son,  Wadiington  D.  Anb^r. 

It  is  my  will,  that  all  my  negro  slaves  should  be  con* 
tinued  in  the  possession  of  my  beloved  wife  during  hwr 
widowhoodt  or  until  my  son,  Waahington  D*  Archer,  ar- 
rives at  the  age  of  eighteen  years.  It  is  my  will  that 
all  my  negro  slaves  be  sold  or  equally  divided,  and  all 
the  residue  of  my  estate  between  my  dear  wif^  and  all 
my  children,  namely.  James,  William^  Elizabeth,  Mary, 
Daniel,  Abel,  Sarah  Ann,  Frances,  and  my  son,  Wash- 
ington D.  Archer.  I  ^appoint  my  trusty  son-in-law,  Dan- 
iel Howren  and  Ithama  Hunt  my  executors,  and  my 
will  is  that  all  my  just  debts  and  formal  expenses  be  paid 
by  my  executors.  In  witness  whereof,  &c.''  (dated  the 
1st  of  September,  18S5.)  ''On  consideration  I  further 
add,  that  it  is  my  will  that  my  negro  man  Bob  be  free  and 
at  full  liberty  to  go  where  and  when  he  pleases  at  the 
death  or  marriage  of  my  beloved  wife*  It  is  my  will  that 
my  negro  man  Bob  have  the  use  and  profit  of  ten  acres 
of  my  land  in  the  east  corner  adjoining  Morris'  land.  In. 
witness  whereof,  £c.''  duly  signed  and  attested  by  the 
same  witnesses,  but  without  date.  His  executors  proved 
the  will  and  qualified.  The  testator's  widow  died  in  the 
year  1842  ;  and,  upon  that  event,  the  residue  of  the'  es- 
tate, both  real  and  personal,  became  liable  to  be  convert* 
ed  into  money  by  the  executors,  according  to  the  direc- 
tion of  the  will.  The  testator  directs  this  fand  to  be 
equally  divided  between  his  wife  and  all  his  children, 
namely,  James,  William,  Elizabeth,  Mary,  Daniel,  Abelf 
Sarah  Ann,  Frances  and  Washington.  At  the  tim«  the 
will  was  made,  three  of  the  above-named  children  were 
dead,  namely,  Elizabeth,  William  and  David,  and  that 
fact  was  known  to  the  testator.  The  question  asked  of 
the  Court  is,  how  is  this  fund  to  be  divided  7  The  answer 
is,  that  seven-tenth  parts  of  it  are  to  be  divided  equally 
among  the  children  that  were  alive  at  the  death  of  the 
testator  and  the  administrator  of  the  widow.  The  lega^ 
ci^  and  devise;;  to  the  three  dead  children  of  the  testator 
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were  void.  And  the  children  of  such  deceased  children 
cannot  take,  by  force  of  the  act  of  Assembly,  Rev.  Stat, 
ch.  122^  s.  15'  That  section  of  the  statute  declares,  that, 
when  any  person  shall  bequeath  or  devise  to  his  chUd  or 
children^  and  suck  child  or  children  shall  have  died  in  the 
life^time  of  the  testator,  the  said  legacy  or  devise  shall 
take  effect  and  vest  a  title  to  the  property  described 
and  mentioned  in  the  issue  of  such  child  or  children^ 
Such  a  testamentary  disposition  must  have  lapsed,  by  the 
death  of  the  legatee  or  devisee,  during  the  life  of  thcr 
testator,  were  it  not  for  the  statute,  1  Roper  on  Leg.  320. 
The  case  before  us  is  not  within  the  definition  of  a  lapsed 
legacy  or  devise,  and  therefore  it  is  not  aided  by  the  above' 
statute.  The  Legislature  never  thought  of  a  case  like 
this,  and  has  not  provided  for  it.  It  is  a  devise  and  be- 
quest to  no  one  in  esse,  or  that  can  ever  come  in  esse. 
It  itt  a  void  devise  and  bequest,  ab  initio^  of  three-tenths 
of  the  residuum  of  the  slaves  and  land  and  other  proper- 
ty>  directed  to  be  turned  into  money,  and  divided  among 
the  widow  and  the  afore-named  children.  Three-tenths 
of  the  real  estate,  directed  to  be  sold  by  the  will,  will 
therefore  descend  to  the  heirs  at  law  of  the  testator ;  or, 
rather,  three-tenths  of  the  money,  which  shall  be  raised 
by  the  sale  of  the  land,  is  to  be  considered  in  this  Court 
as  land,  and  will  go  to  the  heirs,  because,  the  objects  of 
the  devise  failing,  the  said  money  results  to  the  heirs  of 
the  testator,  as  if  it  were  land.  It  is  apparent  that  the 
testator  did  not  mean  to  have  his  lands  turned  into 
money,  out  and  out.  He  had  particular  objects  in  view, 
when  he  directed  his  land  to  be  turned  into  money. 
Some  of  those  objects  failing,  his  intention  is  presumed, 
pro  tanto,  to*  be  defeated,  and  the  money  raised  out  of 
the  land  for  those  objects,  shall  not  be  considered  to  be- 
long to  his  personal  estate,  but  is,  in  this  Court,  consider- 
ed as  land,  and  shall  result  to  the  heirs  at  law  of  the 
testator. 
It  i»  a  clear  rule  in  equity,  that,  whexe  real  estate  iw 
6d 
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directed  to  be  converted  into  personal,  for  an  express 
purpose,  which  fails,  to  consider  the  disappointed  interest 
as  realty  (although  the  land  has  been  sold,)  and  resulting 
to  the  heir.  The  rule  equally  applies  to  cases,  where  the 
real  proceeds  are  blended  and  bequeathed  with  the  per- 
sonalty  (after  answering  particular  objects) ;  and  the 
context  of  the  will  affords  no  manifestation  of  the  testa- 
tor's intention  to  convert  the  real  into  personal  estate, 
out  and  out.  1  Roper  on  Leg.  363,  304,  and  the  cases 
there  cited. 

Three-tenths  of  the  money  arising  from  the  sale  of  the 
slaves  and  other  personal  things,  mentioned  in  the  re- 
siduary legacy  to  his  wife  and  nine  named  children,  will 
be  assets  undisposed  of,  and,  as  the  debts  are  paid,  will 
go,  according  to  the  statute  of  distributions,  to  the  testa- 
tor's next  of  kin.  The  residue  was  given  by  the  will,  to 
the  testator's  wife  and  nine  named  children,  that  were 
alive  at  the  testator's  deaths  and  they  took,  as  tenants  in 
common,  each  his  or  her  aliquot  part  of  the  fund.  And 
that  portion  of  the  said  fund,  produced  by  the  personal 
estate,  which  shall  remain  after  the  widow's  administra* 
tor  and  the  six  children,  living  at  the  death  of  the  testa- 
tor, or  their  representatives,  or  their  assignees,  have  got 
their  aliquot  parts,  must  go  to  the  next  of  kin.  Roper  on 
Leg,  493  ;  and  this  will  include  the  widow,  under  the 
act  of  1835,  du  10,  Rev.  Stat,  ch,  121,  sec.  12. 

Peh  Curiam.  Decree  accordingly. 
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&  AU 

la  «  luil  for  redemption »  au  absolute  deed  is  not  coQclttiive«  but  it  can  be 
ebeK'o  to  be  a  mortj^age^by  some  admUsiooe  of  the  defejidaat  io  bis  aiiswer« 
or  by  a  chain  of  circumstanceB,  that  reader  it  al^nost  as  eertaio,  that  it  was 
iuteuded  ai  a  secarity,as  if  it  had  beea  expressed  in  the  deed:  such  as  the 
disparity  between  the  sum  advanced  and  the  value  of  the  property— the 
oootinued  possession  of  the  farmer  owner — written  admissions,  for  example^ 
in  stating  accouuts  as  for  mort|rage  money.  But  there  is  no  case,  in  which 
relief  has  been  given,  upon  mere  proof  by  witnesses  of  declarations  by  the 
party,  in  opposition  to  the  deed  and  the  answer. 

Cause  removed  to  this  Court  by  consent  from  the  Court 
of  Equity  of  Ansoa  County,  at  the  Spring  Term,  1845. 

This  is  a  bill  to  redeem  a  mortgage,  and  for  an  ac- 
count.  It  was  filed  the  Idth  of  January,  1843,  and  it 
states:  That  in  1822,  Dennis  Ingram  obtained  a  grant 
from  the  State  for  a  tract  of  land,  containing  20  acres 
situate  on  Pedee  river,  which  was  then  in  the  adverse 
possession  of  C.  Watkins  and  G.  Colson,  and  was  of  the 
value  of  about  $200  ;  that,  being  insolvent,  Ingram  was 
unable  to  give  security  for  the  prosecution  of  an  eject* 
meat,  or  to  raise  money  to  defray  the  expenses  of  the 
suit,  without  mortgaging  the  land ;  and,  that  in  order  to 
induce  Duncan  McRae  to  become  surety  in  the  premises, 
be  agreed  to  convey  the  land  to  him  as  a  security  against 
any  loss  he  might  incur  by  becoming  surety  for  the  pros- 
ecution of  the  suit,  or  for  any  money  he  might  expend  or 
become  in  any  manner  bound  for  in  and  about  the  suit ; 
That  accordingly  a  deed  of  conveyance  was  made  in  the 
year  1823  by  Ingram  to  McRae,  and  that  the  same  was 
intended  and  understood  by  both  of  the  parties  to  be  in 
trust,  solely  for  the  purpose  aforesaid.  The  bill  states, 
that  the  plaintiiis  are  ignorant,  whether  the  deed  con* 
taincd  any  declaration  of  trust,  or  proviso  for  redemption » 
and  charges,  if  it  did  not,  that  it  was  Qmitted  either  by 
mistake  or  inadvertence,  or  by  the  fraudulent  contrivance 
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jof  McRae — for  that  the  same  waa  fully  intended  to  be 
inserted.  The  bill  then  states,  that  no  money  was  paid 
\iy  McRae,  or  secured  to  be  paid,  or  other  property  ex- 
changed for  the  land  so  conveyed ;  but  that  the  only  con- 
sideration therefor  was  the  liabilities  to  be  incurred  by 
him  as  Ingram's  surety  as  aforesaid  ;  That  an  ejectment 
was  then  brought  against  Williams  and  Golson,  on  the 
demise  of  Ingram,  for  the  prosecutioa  of  which,  McRae 
was  surety,  and  that  it  was  prosecuted  by  Ingram  ex- 
plusively  as  his  own  suit  throughout,  he  employing  coun«> 
sel,  binding  himself  to  pay  their  fees,  and  doing  all  the 
other  acts  usually  done  by  those  who  prosecute  suits  for 
their  own  benefit ;  and  that  McRae  became  liable  only 
for  parts  of  the  fees  of  counsel  and  other  expenses,  not 
(exceeding  in  amount  9300,  as  Ingram's  surety,  and  in 
(hat  character  paid  them  :  That  in  1830  a  recovery  was 
finally  efiected  in  the  action,  and  a  writ  of  possession  is* 
sued ;  and  that  before  the  execution,  viz,  on  the  13th  day 
of  Septeinber  1836,  McRae  procured  Ingram  to  execute 
(o  him  another  deed,  reciting  that  he  had,  by  the  deed 
dated  May  30th,  1S23,  conveyed  this  land  to  him  in  fee 
simple,  and  conveyed  the  land  and  confirmed  the  same  in 
fee :  That  this  seoqnd  deed  contains  no  condition  or  de- 
feazance,  and  declares  no  trust ;  but,  nevertheless,  that 
it  was  then  expressly  agreed  or  understood,  that  it  should 
have  no  other  efiect  or  operation  than  the  former  one : 
that  it  was  executed  without  any  new  consideration, 
(though  the  sum  of  $1Q  is  falsely  stated  therein  to  have 
been  paid  as  the  consideration,)  except  that  at  the  same 
time  McRae  became  security  for  Ingram  in  a  bond  for 
8100,  to  a  gentleman  who  had  been  of  counsel  in  the 
^uit,  and  that  the  reason  for  giving  that  deed  was  only 
because  the  parties  supposed  the  first  deed  was  void,  on 
(icconnt  of  its  being  made  when  Ingram  was  out  of  pos- 
session of  the  land,  and  others  held  adversely  to  him : 
That  in  fact  the  last  deed,  as  well  as  the  first,  was  in- 
fended  only  as  a  security  for  the  money  paid  or  that 
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might  be  paid  by  McRae  for  Ingrain,  and  that  the  omis- 
sion of  a  clause  of  redemption  happened  by  mistake 
or  accident,  or  by  the  fraudulent  design  of  McRae :  And, 
besides  the  other  circumstances  as  already  mentioned, 
the  bill  further  states,  in  support  of*  that  allegation^ 
that,  on  the  same  day,  Sept  13th,  1830,  McRae  ac- 
cepted a  power  of  attorney  from  Ingram  to  receive 
possession  of  the  land  in  Ingram's  name  and  stead,  and 
*'to  settle  and  compromise  as  he  thought  proper  for 
the  mesne  profits  of  the  said  land  or  sue  for  the  same  in 
Ingram's  name,  and  apply  the  same  when  received  to  the 
payment  of  the  expenses  and  charges  of  the  suit  about 
said  lands :"  And  that,  in  pursuance  thereof,  McRae, 
Watkins  and  Colson,  referred  the  amount  of  damages  to 
arbitrators,  and  McRae  acted  therein  **  as  agent  of  Den« 
nis  Ingram,"  and  then  declared  to  the  arbitrators,  and 
also  to  divers  persons  at  other  times,  **  that  the  land  be-, 
longed  to  Ingram,  and  that  he,  McRae,  held  it  only  as  a 
surety  for  the  money  he  had  advanced  for  Ingram  in  pros- 
ecuting the  suit,  and  that  in  the  same  way  he  only  claimed 
to  retain  as  much  of  the  rents  and  profits,  as  would  dis- 
charge his  advances  and  liabilities  aforesaid." 

The  bill  then  insists,  *^  that,  if  the  deed  of  September 
13th,  1836,  was  intended  as  a  release  of  Ingram's  equity 
of  redemption*  the  same  could  not  in  equity  so  operate 
because  there  was  no  adequate,  and,  in  truth,  no  consid- 
eration for  it."  And  it  states  that  Ingram  was  so  poor 
as  not  to  be  able  to  assert  his  rights  against  McRae,  and 
was  needy  and  dependent  upon  McRae,  so  as  to  be  com- 
pelled to  submit  to  his  demands.  It  then  states  the  entry 
of  McRae  into  the  land,  and  an  award  in  March  for  the 
mesne  profits ;  the  death  of  McRae  in  1837  intestate^ 
the  grant  of  administration  of  his  intestate  to  two  of  the 
defendants,  and  the  receipt  by  them  in  1837  and  early  in 
1838  of  the  $890  and  interest — ^the  death  of  Dennis  In* 
gram  subsequently  in  1838  intestate,  and  administration 
granted  of  bis  estate  to  the  plaintifi*,  Allen ;  and  that  the 
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other  plain ti Us  are  his  heirs  a:  law.  The  land  was  sold 
by  a  decree  of  the  Court  of  Equity  upon  a  bill  by  McKae's 
heirs  at  law  fur  the  purposes  of  partition,  and  was  pur- 
chasod  by  Daniel  MtiRac  at  the  price  of  818  per  acre* 
The  bill  is  brou;i:ht  bv  the  heirs  and  administrator  of  In- 
grain  against  Mclla^^'s  heirs  and  administrator,  and 
against  Daniel  McRae,  and  prays  redemption  of  the  land 
and  a  re  conveyance  to  the  heirs  and  an  account  of  the 
profits  since  Duncan  Mcllae  entered,  and  also  an  account 
of  the  sums  received  for  the  mesne  profits  and  how  the 
same  have  been  applied,  and  payment  of  the  residue  of 
ihem  to  Allen,  the  administrator. 

The  answer  admits  that  Ingram  was  poor,  and  that 
during  the  pendency  of  the  suit,  or  the  greater  part  of 
the  time,  he  was  dependent  upon  and  chiefly  supported 
by  McIlac.  Thoy  state  that  the  defendants  have  no  per- 
sonal knowledge  of  the  transaction,  but  that  they  believe 
that  the  agreement  between  McIlac  and  Ingram  was  not 
for  a  conveyance  of  the  land  as  a  security  against  loss  by 
McIlac  by  becoming  Ingram's  surety,  but  was  for  an  ab- 
solute purchase,  with  the  risk  on  McRae's  part  of  losing 
all  the  costs  and  expenses  in  the  suit  in  case  of  failure, 
as  the  land  could  only  be  recovered  by  suit,  and,  from  In- 
gram's insolvency,  the  whole  responsibility  was  in  fact 
on  McRae,  although  the  proceedings  were  in  Ingram's 
name.  The  defeiudants  sav,  that  thev  found  their  belief 
as  to  the  nature  of  the  agreement  on  several  circum- 
stances: That  McRae  would  not  have  incurred  the  risk 
of  the  costs  and  eiipenses,  and  the  trouble  of  the  tedious 
litigation  without  having  any  interest  in  the  subject,  as 
would  be  the  case,  if  he  was  to  have  a  mortgage  only  as 
security,  not  for  other  demands  against  Ingram,  but  for 
those  arising  out  of  the  suit  for  the  land ;  since  in  case  of 
failure,  he  would  be  liable  for  all  those  sums,  without 
any  recourse  whatever.  And  that  the  deed  which  was 
made  on  the  30th  of  May,  18*23,  is  absolute  in  its  terms,  as 
a  convcvancc  in  fee :     And,  further,  that,  at  the  time  of 
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the  execution  of  the  said  deed,  McRae  gave  to  Ingram 
his  covenant   in  the  following    words :      "  May  30th, 
I  1823.     This  is  to  certify  that  this  day  Dennis  Ingram  has 

I  made  me  a  deed  to  20  acres  of  land  in  CoIson*s  Island, 

I  which  said  land  is  now  under  some  embarrassment  by 

being  in  the  possession  of  Colson  and  Watkins.  Now,  if 
the  said  land  should  be  recovered,  and  I  obtain  a  lawful 
and  peaceable  possession.  I  will  be  accountable  to  said 
Dennis  on  settlement  for  the  sum  of  three  hundred  dol- 
lars, but  am  to  be  allowed  all  reasonable  expenses  that 
may  ensue  on  the  same ;  20  acres  at  $15  per  acre."  The 
defendants  say  they  believe  the  said  covenant  was  given 
for  the  price  agreed  to  be  given  for  the  land,  and  that  it 
was  fully  the  value  thereof  at  the  time,  as  it  was  situa- 
ted. The  answers  admit  that  Ingram  attended  to  the 
suit,  but  say  that  McRae  did  also,  and  that  he  alone  ad- 
vanced the  sums  to  d^p'ay  the  expenses,  and  was  indeed 
the  only  person  really  responsible  for  them.  They  deny 
that,  to  their  knowledge  or  belief,  there  was  any  agree- 
ment or  understanding  between  the  said  parties  on  the 
13th  of  Sept.  1836,  or  before  or  aflerwards,  touching  the 
deed  of  that  date,  that  it  should  be  difierent  from  what 
it  was  on  its  face,  or  that  the  same  was  not  absolute ; 
and  they  say  that  they  are  informed  and  believe  that  it 
was  given  after  the  recovery  in  the  ejectment,  from  the 
apprehension  of  the  first  being  defective  by  reason  of 
the  adverse  possession,  and  expressly,  if  it  should  bo  so, 
to  supply  the  defect  and  confirm  the  land  to  McRae  ab- 
solutely in  fee :  and  the  defendants  insist  on  the  deed 
as  being  conclusive  on  its  face  of  ihc  nature  of  the  agree- 
ment and  transaction  between  the  parties.  The  answers 
admit  the  power  of  attorney  from  Ingram  to  McRae  on 
the  13th  of  September  1830,  the  reference  and  the  award 
as  stated  in  the  bill,  and  also  the  deaths  of  McRae  and 
Ingram,  and  administrations  on  their  estates  at  the  pc« 
riods  mentioned,  and  the  receipt  by  McRae's  administra^ 
tofs  of  the  sura  awarded  I>^.?\v«Mn  tic  ucn\\i  of  McRae 
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and  that  of  Ingnram.  The  defendants  insist,  that  the  mo- 
ney belonged  to  McRae  as  he  was,  as  between  him  and 
Ingram,  the  owner  of  the  land,  thongh  he  had  to  use 
Ingram's  name  to  recover  the  land  and  the  mesne  profits, 
and  to  enable  him  readily  to  do  so,  was  the  only  motiY% 
for  making  the  power  of  attorney ;  and  though  not  bound 
in  law  therefore,  that  McRae,  in  consideration  of  the 
large  sum  that  would  probably  be' recovered  for  the 
mesne  profits,  agreed  to  pay  thereout  costs  and  esqieoses 
of  the  suit,  over  and  above  the  purchase  money.  And  in 
respect  of  the  sum  so  received  by  the  administrators  of 
McRae  after  bis  death  for  the  mesne  profits,  those  de- 
fendants  insist  that,  if  the  said  Ingram  was  entitled 
thereto  at  all,  it  was  as  for  money  had  and  received  to- 
his  use,  and  that  therefore  he  and  his  administrator  could 
have  had  an  action  at  law,  and  therefore  ought  not  to- 
proceed  for  the  same  in  this  Court ;  and  they  further  ift- 
bist,  in  respect  thereof,  upon  the  statute  of  limitations^ 
barring  actions  af  account  and  on  the  case  within  three 
years,  as  a  bar  to  the  plaintiff's  biLL 

Winston  and  Mendenkall^  for  the  plaintiff 
Strange,  for  the  defendant. 

RuFFiN,  C.  J.  The  two  deeds  are  exhibited  and  their 
date  and  contents  are  as  stated  in  the  pleadings.  That 
of  the  30th  day  of  May,  182  3,  is  expressed  to  be  f<H*  the 
consideration  of  $300  then  paid,  and  is  for  the  fee  uneon* 
ditionally.  and  with  covenants  of  general  M'arranty  and 
quiet  possession.  That  of  September  I3th,  1836,  recites 
that  Ingram  by  deed  conveyed  the  land  to  MeRae  on  the 
30th  of  May,  1823,  and  ''  that  the  same  had  been  in  con-> 
test  for  many  years  with  C.  Watkins  and  others,  and  has 
been  recovered  by  judgment  of  the  Supreme  Court,  and 
a  writ  of  possession  is  now  to  issue  and  to  be  executed 
for  the  benefit  of  said  McRae,"  and  then  it  witnesses, 
**  that  tlie  said  Dennis,  in  whose  name  said  suit  has  been 
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carried  on,  and  said  writ  is  to  be  issued,  in  consideratiou 
of  the  premises  and  of  the  sum  of  $10  in  hand  paid  to 
him  by  said  McRae,  hath  granter^,  bargained,  sold  and 
confirmed,  and  doth  grant,  bargain  and  sell,  and  now  ac- 
taally  confirm  the  said  land  to  the  said  M cRae  and  his 
heirs :  And  the  said  Dennis  doth  authorize  and  empower 
said  McRae  to  have  the  said  writ  of  possession  sued  out 
and  executed  in  said  Ingram's  name,,  and  the  possession 
of  said  land  to  be  delivered  to  him  by  the  sherifi*  of 
Anson,  and  when  so  delivered,  the  said  McRae  is  to  re- 
tain and  hold  the  same  to  himself  and  his  heirs  in  Ai>,  the 
said  McJtae^s  own  right.** 

The  power  of  attorney  is  of  the  same  date,  and  au- 
thorizes McRae  to  sue  out  a  writ  of  possession,  ^  for  a 
tract  of  land  recovered  is  my  name  against  C.  Watkins 
and  others,  on  Pedee,  and  containing  about  20  acres,  and 
to  have  said  writ  executed  in  my  name,  for  said  McRae 
to  take  actual  possession  of  said  tract  and  retain  the 
same ;  and  also  to  settle  and  compromise,  as  he  may 
deem  proper,  for  the  mesne  profits  of  the  said  land,  or 
sue  and  recover  the  same  in  my  name,  and  apply  the 
same,  when  recovered  and  received,  to  the  payment 
and  expenses  and  charges  of  the  suit  about  said  land. 
And  the  said  McRae  is  hereby  empowered  to  do  all  acts 
necessary  to  be  done  about  recovering  and  taking  pos- 
session of  the  said  land  and  receiving  and  settling  for 
the  mesne  profits." 

The  plaintiff  examined  a  gentleman  of  the  bar,  who 
condacted  the  action  of  ejectment  against  Colson  and 
Watkins,  and  who  states  that  in  July  1823,  McRae  and 
Ingram  applied  to  him  to  bring  suit  for  the  land,  and 
that  McRae  then  showed  him  the  deed  from  Ingram,  and 
said  he  had  taken  it  'Uo  make  himself  safe^"  or  *Uo  save 
himself;"  that  the  witness  brought  the  suit  on  the  demise 
of  Ingram,  and  it  pended  in  various  Courts  until  June 
18d9»  when  the  plaintiff  recovered  ^'Th8t,r  after  the  re* 
coveryt  the  witness  advised  McRae  to  take  another  deed» 
70 
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which  Ingram  agreed  to  give,  and  that  the  witness  pre* 
pared  the  deed  and  power  of  attorney,  bearing  date  Sep- 
tember 13th,  1836,  and. Ingram  executed  them  and  the 
witness  attested  them.  At  that  time,  the  witness  took 
a  note  from  Ingram  and  McRae  for  8100,  as  a  fee  in 
the  suit,  but  Ingram  was  known  to  be  insolvent  and  the 
note  was  paid  by  McRae's  administrator.  McRae,  pend« 
ing  the  suit,  had  paid  the  witness  $120  on  account  of  the 
fee,  and  also  to  two  other  gentlemen  of  the  bar  0150  as 
e  fee — as  the  case  was  one  of  much  doubt  and  had  be- 
come of  consequence  to  the  parties,  by  the  accumulation 
of  a  large  amount  of  costs.  He  states  that  he  relied  on 
McRae  almost  entirely  for  the  management  of  the  suit, 
and  that  he  attended  to  it  throughout. 

The  sheriff  of  Anson  states,  that  when  he  put  McRae 
in  possession  about  the  middle  of  Sept.  1836,  he  then 
mentioned  to  him,  that  after  all  the  trouble  in  law,  In- 
gram would  get  nothing,  but  that  he,  McRae,  would 
get  it  and  all  the  profit,  and  that  McRae  replied,  *'  that 
there  would  be  a  good  deal  coming  to  Dennis,  but  there 
was  a  long  settlement  to  make,  and  his  law}'«rs'  fees 
and  expenses  in  attending  Court  were  to  r^ome  out  ot* 
them." 

Another  witness  states,  that  Ingram  owed  him  a  debt. 
aHd  in  March  1887  he  applied  to  McRae  to  settle  it,  and 
McRae  replied,  **  Ingram  owes  me  about  8100,  and  also 
for  what  I  have  paid  as  lawyers'  fees  and  expenses  abont 
8400  more  ;  and  that  they  bad  not  yet  settled,  but  ex- 
pected to  do  so  before  long ;  and  I  wish  you  would  come 
when  we  settle,  for  after  paying  me  there  will  be  a 
balance  going  to  Dennis,  sufficient  to  pay  his  debts,  un- 
less he  owes  more  than  I  think."  McRae  also  said  he 
thought  he  ought  to  have  something  for  his  own  trouble. 
He  died  about  a  month  after  the  conversation. 

Another  witness,  Barnawell,  states,  that,  about  a  month 
before  McRae's  death,  Ingram  told  McRae  he  whhed 
their  business  arranged ;  that  he  wished  the  lalid  sold 
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and  whatever  he  owed  McRae  paid  out  of  the  proceeds ; 
and  that  McRae  anawered,  that  whatever  remained 
after  paying  the  debt  to  him  belonged  to  Ingram.  Mc- 
Rae also  said  he  had  paid  all  the  expenses  of  the  suit, 
and  Ingram  had  not  paid  a  dollar.  Ingram  stated  that 
he  intended  to  give  McRae  8100  extra  for  his  services. 
McRae  made  no  farther  reply. 

The  defendants  exhibited  the  covenant  of  McRae  of 
May  SOthy  binding  himself  to  pay  Ingram  8300,  for  the 
land  upon  being  let  into  possession.  It  is  of  the  tenor  be- 
fore set  forth. 

They  also  proved  by  another  gentleman  of  the  bar, 
that,  after  the  action  of  ejectment  had  been  pending 
a  considerable  time,  Ingram  applied  to  him  to  appear  for 
him,  and  the  witness  assented,  provided  the  fee  was  se- 
cured. Ingram  then  said  be  had  sold  the  land  to  McRae, 
who  was  to  pay  the  lawyers'  fees  and  the  other  expenses, 
and  also,  in  case  the  land  should  be  recovered,  was  to  pay 
him  8500  for  the  price  of  the  land.  Ingram  then  requested 
McRae  to  be  responsible  for  the  fee ,  but  he  refused,  say- 
ing that  he  would  not  employ  any  other  lawyer,  as  he 
already  had  employed  enough  and  had  paid  or  agreed  to 
pay  more  fees  than  the  land  was  worth.  The  witness 
understood  from  both  parties  that  the  contract  between 
them  was  in  writing :  That  Ingram  had  made  McRae 
an  absolute  deed  for  the  land,  and  McRae  had  given  him 
a  paper  to  show  what  he  was  to  pay  upon  a  recovery. 

The  bill  states  with  great  clearness  a  case  for  redemp- 
tion, notwithstanding  the  conveyance  was  by  an  absolute 
deed.  It  states  a  fit  occasion  for  the  execution  of  some 
deed,  as  a  security  from  one  of  the  parties  to  the  other ; 
and,  besides  the  direct  averment  of  the  intention,  that  it 
should  operate  only  as  a  security,  and  that  it  should  con- 
tain a  clause  to  that  effect,  and  that  the  omission  of  such 
a  clause  was  occasioned  by  fraud  or  accident,  it  states 
positively  the  very  material  circumstance,  that  McRae 
neither  paid  nor  secured  any  price  for  the  land.    Upon 
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that  mippotritiOA,  there  would  be  a  strong  ground  for  say- 
ing, that  the  deed  was  given  in  the  form  it  was,  by  sur- 
prise ;  and  the  bill  then  uses  the  subsequent  events  with 
much  skill,  in  order  to  shew  that  they  are  consistent  with 
the  idea,  that  a  security  and  not  a  sale  was  intended. 
But  the  misfortune  is,  that  the  facts  stated  in  the  bill  are 
not  all  the  facts,  and  that  others  appear  in  the  answer 
and  proofs^  which  make  a  case  very  different  from  that 
which  is  so  well  told  in  the  bill.  The  deed  of  May  1823 
is  not  only  absolute,  but  it  appears  to  be  founded  on  the 
consideration  of  $300  paid  ;  and,  cotetnporaneously  with 
the  execution  of  the  deed,  McRae,  who  is  admitted  to  be 
a  man  of  wealth,  gave  his  obligation  to  Ingram  for  the 
sum  of  9900  therein  expressed  to  be  the  purchase  money 
for  this  land,  and  made  payable  whenever  the  purchaser 
should  be  let  into  possession.  Of  that  part  of  the  case 
the  bill  takes  no  notice  whatever,  but  assumes  the  con- 
trary. One  cannot  see  how  it  is  possible  to  get  over  that 
fact,  in  pursuing  the  enquiry,  whether  that  deed  was  in- 
tended to  be  a  security  for  a  debt  or  by  way  of  indemnity 
for  responsibilities  about  to  be  assumed  by  the  bargainee 
for  the  bargainor,  unless  it  was  given  colorably  for  the 
purpose  of  deceiving  Ingram's  creditors  and  that  is 
not  asserted.  The  obligation  for  the  price,  made  at  the 
same  time  with  the  deed  and  attested  by  the  same  wit- 
nesses, is  as  conclusive  that  the  transaction  was  a  pur- 
chascv  as  the  most  direct  and  credible  evidence  of  the  ac- 
tiial  payment  of  the  money  would  be.  Nay,  more  so ; 
for  if  the  money  had  been  paid,  there  might  have  been  a 
dottbt»  whether  it  was  paid  as  a  price,  or  advanced  as  a 
loan,  and  then  leave  the  mind  uncertain  as  to  the  charac- 
ter of  the  deed.  But  it  is  impossible  to  suppose,  that  the 
deed  could  be  executed  as  a  security  for  a  sum  to  be 
advanced  at  an  uncertain  future  day.  Such  a  thing  was 
never  done,  unless  where  a  person  wants  an  open  credit 
with  a  banker,  and  to  that-  end  gives  a  security  for  all 
:advances  to  cover  whatever  balances  maybe  due  from 
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time  to  time.  Bat  a  needy  and  insolvent  man  wonld 
never  bind  his  estate  with  a  mortgage  upon  such  terms, 
though  he  might  sell  it  to  one,  who  was  able  and  willing 
to  support  a  law  suit  for  the  recovery  of  it,  and  agree  to 
wait  until  the  result  of  the  suit  for  the  payment  of  the 
price.  An  absolute  deed  is  not  indeed  conclusive,  that 
there  was  an  absolute  purchase.  But  it  is  almost  so :  and 
can  only  be  avoided  by  some  admissions  of  the  defendant 
in  his  answer,  or  by  a  chain  of  circumstances  that  render 
it  almost  as  certain,  that  it  was  intended  as  a  security  as 
if  it  had  been  expressed  in  the  deed :  such  as  the  dispar- 
ity between  the  sum  advanced  and  the  value  of  the  pro- 
perty-*--the  continued  possession  of  the  former  owner — 
written  admissions,  for  example,  in  stating  accounts  nJi 
for  mortgage  money,  and  repeated  and  explicit  declara- 
tions. But  there  is  no  case,  we  believe,  in  which  relief 
has  been  given  upon  mere  proof  by  witnesses  of  declara- 
tions by  the  party,  in  opposition  to  the  deed  and  the  an- 
swer. Here,  there  is  nothing  else,  and  the  declarations 
themselves,  far  from  being  clear  and  satisfactory  to  that 
point,  but  rather  leading  the  other  way«  The  bill,  in- 
deed, charges  a  great  disparity  between  the  value  of  the 
land  and  the  price  agreed  to  be  paid.  But  the  plaintifis 
do  not  support  that  by  proof,  and  it  is  hardly  to  be  ex- 
pected they  could,  as  very  little  land  in  this  State  is  worth 
•60  an  acre  throughout  for  agriculture.  Besides,  the 
same  land,  when  sold  20  years  afterwards,  on  a  credit,  for 
partition,  appears  to  have  brought  only  $16  an  acre,  and 
McRae  agreed  to  give  $15  and  be  at  much  trouble  to 
get  it  The  expression  of  McRae,  that  he  took  the  con- 
veyance from  Ingram,  "  to  make  himself  safe**  or  **  to 
save  himself^  is  very  unsatisfactory.  The  witness  is  un- 
certain, indeed,  which  was  the  expression,  and  that  may 
be  material,  for  he  might  have  meant,  that  he  had  saved 
a  debt  by  buying  the  land,  which  would  be  consistent 
with  the  covenant,  that  he  was  "  to  be  accountable  for 
the  sum  of  $300  in  settlement"    Or  it  might  mean,  that 
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by  buying  the  land  he  had  saved  himself  from  the  danger 
of  losing  what  he  might  advance  in  the  suit,  by  some 
other  creditor  of  Ingram  selling  the  land  as  soon«  or  even 
before  the  recovery.  It  would  seem  scarcely  credible,  if 
this  had  been  intended  as  a  mortgage,  that  the  counsel  of 
the  parties  should  not  have  been  able  to  state  it  explicitly, 
or  that  a  respectable  member  of  the  profession  should  have 
permitted,  much  less  advised  the  parties — ^both  his  clients 
•^that  it  was  proper,  after  the  recovery,  that  the  mortga- 
gor should,  w>  thout  any  new  consideration,  execute  a  new 
deed,  coniirraing  the  title  under  the  former  one,  as  if  it 
were  intended  to  be,  as  it  is,  absolute.  Both  of  the  parties 
attended  to  the  suit,  because  both  had  an  interest  in  it : 
McRae  to  get  the  land,  and  Ingram  to  get  the  price*  The 
form  in  which  the  devise  was  laid  was  the  only  one  in 
which  it  could  have  been  laid,  and  therefore  proves  noth- 
ing, as  to  the  intention.  Then  to  another  gentleman  of 
the  bar,  both  of  the  parties  stated  explicitly,  that  it  was 
a  sale,  and  indeed  they  gave  an  account  of  the  transaction 
exactly  in  accordance  with  that  appearing  on  the  papers, 
except  in  mistaking  the  amount  of  the  purchase  money. 
The  declarations  spoken  of  by  the  other  witnesses  only 
shew,  that  money  would  be  coming  to  Ingram,  which 
might  be  either  as  the  price  to  be  paid  by  McRae,  or  out 
of  the  rents,  and  do  not  shew  any  acknowledgement  by 
McRae,  that  Ingram  was  entitled  to  the  land.  The  only 
exception  is  in  the  testimony  of  Barnawell,  from  which  it 
may  be  collected,  there  was  some  confidential  understand- 
ing between  the  parties,  without  our  being  able  to  say 
what  it  was.  But  that  cannot  shake  the  deeds,  and  the 
other  consistent  circumstances. 

It  was, argued  at  the  bar,  that,  even  if  the  transaction 
was  intended  to  be  as  the  defendants^  insist  it  was,  it 
ought  to  be  relieved  against,  upon  the  ground  that  it  was 
tainted  with  champerty,  and  was  oppressive  on  the 
seller.  But  to  that  it  must  be  answered,  that  no  such 
ground  is  taken  in  the  bilL    As  before  remarked,  the 
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bill  states  with  uncommon  precision  a  case  for  redemp^ 
tioDt  as  of  a  mortgage,  and  confines  itself  to  that  case* 
Now  that  is  inconsistent  with  the  idea  of  champerty ; 
for  what  part  of  the  land  is  he  to  have,  who  only  claims 
a  security  on  it  for  money  actually  advanced?  The  bill 
alleges  no  oppression  on  Ingram  or  undue  advantage 
taken  of  him,  except  in  omitting  the  clause  of  redemp« 
tion  in  the  deed,  as  agreed  for ;  and  that  is  not  establish- 
ed«  It  is  true,  that  in  respect  of  the  second  deed,  the 
plaintiffs  say,  that  Ingram  was  in  McRae's  power  and 
obliged  to  submit  to  his  demands.  But  the  bill  thus 
speaks  of  that  transaction,  upon  the  supposition,  that, 
under  the  first  contract,  Ingram  had  a  right  of  redemp- 
tion, and  that  the  second  deed  was  **  a  release  of  the 
equity  of  redemption,"  obtained  without  any  considera- 
tion. Now,  that  view  wholly  fails,  if  the  sale  was  in. 
tended  to  be  absolute  in  the  beginning,  as  it  seems  clearly 
to.  have  been.  Then,  supposing  that  the  bill  might  have 
impeached  that  dealing  upon  the  ground  of  champerty, 
and  that  the  Court  of  equity  would  relieve  upon  that 
ground  merely,  yet  the  bill  has  not  raised  that  equity  at 
all.  and  it  cannot  now  be  taken.  But  if  it  had  been 
raised  in  the  bill,  the  objection  is  clearly  obviated  by  the 
deed  of  Sept.  1836 ;  for,  certainly,  when  a  vendor  has 
actually  recovered  the  land  which  he  had  sold  when  out 
of  possession,  there  can  be  no  obje.ction  to  his  completing 
his  contract  by  executing  a  conveyance  that  will  be 
valid.  There  needs  no  new  consideration,  because  he 
has  already  received  the  price,  or,  which  is  the  same 
thing,  had  it  secured.  The  very  purpose  of  the  second 
deed  was  to  confirm  McRae's  title  to  the  land,  and  en- 
title Ingram  to  the  purchase,  money  agreed  on.  There 
was  no  longer  champerty,  if  there  was  at  first.  Whether 
'  Ingram  has  received  the  purchase  money,  or  may  still 
be  entitled  to  it,  is  not  the  subject  of  enquiry  in  this 
suit.  He  has  other  remedy  for  what  may  be  due  on  that 
score.     The  claim  to  the  .sum  received  for  me.siie  profits, 
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as  Stated  in  the  bill,  is  incidental  to  Ingram's  right  to  the 
land  as  mortgagor ;  and  what  is  said  about  the  form  of 
the  power^  is  not  said  with  a  view  to  assert  a  right  to 
that  money  as  an  independent  right*  but  for  the  purpose 
of  proving  that  McRae  did  not  claim  them,  and  there- 
fore that  he  had  not  purchased  the  land.  When  he  is 
declared  to  have  purchased  the  land  in  1823,  the  mesne 
profits  follow  the  title  in  this  Court,  though  at  law  In-* 
gram's  name  was  necessary  to  the  recovery.  So,  we  re- 
gard  the  power  of  attorney  merely  as  authorising  the 
use  of  Ingram's  name  for  the  benefit  of  McRae,  in  res- 
pect as  well  of  the  profits,  as  of  the  land  itself — specify- 
ing only  that  McRae  is  thereout  to  reimburse  himself  for 
his  advances  in  the  suit,  and  not  still  claim  them  from 
Ingram.  But,  if  that  were  otherwise,  and  Ingram  be- 
came entitled  to  them,  they  were  recovered  in  bis  name 
and  received  under  his  authority ;  then,  that  is  a  mere 
legal  demand  not  incident  to  the  equity  of  redemption 
claimed  in  the  bill,  and  therefore  might  have  been  re- 
covered at  law.  For  that  reason,  this  Court  ought  not 
to  take  jurisdiction  of  it,  after  objection  distinctly  taken 
in  the  answer.  But  if  the  Court  would  relieve  at  all,  it 
cannot  in  this  case,  afler  a  lapse  of  five  years  between 
the  receipt  of  the  money  and  the  filing  of  the  bill,  and 
the  statute  of  limitations  insisted  on  in  the  answer,  as  to 
that  part  of  the  demand.  Hamilton  v.  Skepard,  3  Murp* 
115.     Bell  V.  Beeman,  Idem,  S73. 

Upon  the  whole,  therefore,  the  plaintiff  can  have  no 
relief,  and  the  bill  must  be  dismissed  with  costs. 

Per  Curiam.  Bill  dismissed  with  costs* 
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In  A  rait  brought  Bgainat  a  mortgagor  and  inort|ra[red  by  ona  olaimiog  to  ba 
an  aaignea  of  tha  mortgagor,  for  tha  purpoaa  of  wttiog  np  tha  aawgnmani 
and  radeemiogy  it  is  necessary  to  prove  that  the  assignment  was  for  a  val- 


I  uable  consideration. 

I 


If  tha  snit  had  been  against  the  mortgajror  alone,  it  would  have  been  sufE- 
eiant  to  prove  the  assignment  withoat  proving  any  consideration. 

Although  equity  does  not  interfere  with  tha  legal  operation  of  instruments, 
merely  upon  tHe  want  of  consideration*  where  there  is  no  fraud  nor  impoai- 
tion,  but  leaves  the  parties  to  the  law  ;  it  will,  yet,  not  af&rd  relief  upon  a 
Tolnntary  executory  contract,  which  passed  nothing  and  created  no  right  at 
law.  Equity  in  such  a  caae  does  not  act  for  a  mere  volunteer,  but  only  for 
a  real  purchaser  at  a  fair  price. 

Tha  mere  general,  formal  words  in  a  deed  of  assignment,  declaring  that  tha 
assignor  had  been  folly  paid  and  satisfied,  are  not  conclusive  avidenca 
that  any  consideration  has  been  paid,  much  leM  an  adequate  consideration. 

Th«  case  of  Thorpe  v.  Riekt,  1  D.  &r  B.  Eq.  G13,  cited  and  approved. 

Cause  removed  to  this  Court  from  the  Court  of  Equity 
of  Anson  County,  at  the  Spring- Term,  1846. 

The  pleadings  and  proofs  presented  the  following  case. 

On  the  1st  of  December,  1834,  the  defendant.  Hough, 
borrowed  from  the  other  defendant.  Mask,  the  sum  ot 
9400,  and  as  a  security  therefor  he  conveyed  to  Mask 
100  acres  of  land  on  Pedee  river  in  fee,  by  a  deed  ab- 
solute on  its  face.  At  the  same  time,  however.  Mask 
gave  Hough  an  obligation  imder  a  penalty,  and,  thereby, 
(after  reciting  that  he,  Mask,  had  purchased  the  land  and 
paid  the  consideration  of  $400  and  received  a  deed  from 
Hough,)  he  bound  himself  to  re-convey  the  land  to  Hough 
upon  the  payment  of  the  said  sum  of  $400  with  lawful 
interest  thereon  within  two  years  thereafter,  or  during 
the  life  of  Hough.  On  the  7th  October  1840,  Hough  as« 
signed  Mask's  obligation  to  the  plaintiff  by  an  endorse- 
ment thereon  under  his  hand  and  seal,  but  not  attested. 
After  an  assignment  of  the  land  in  terms,  it  adds,  **  I 
now  give  and  grant  to  the  said  Joseph  Medley  the  right 
of  redeeming  the  said  land  within-mentioned,  as  he  has 
71 
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fully  paid  and  satisfied  me  for  my  interest  in  the  said 
land/'  The  bill  states,  **  that  the  said  William  Hough, 
having  in  the  course  of  dealings  between  them  running 
through  several  years,  fallen  in  debt  to  your  orator,  in  a 
sum  between  two  and  three  hundred  dollars,  the  exact 
amount  of  which  your  orator  does  not  recollect,  in  con- 
sideration thereof  executed  the  assignment  to  him."  The 
bill  was  brought  in  September  1841,  to  set  up  the  eon- 
tract  between  the  plaintiff  and  Hough  as  an  assignment 
of  the  equity  of  redemption,  and  to  redeem  and  obtain 
a  conveyance  from  Mask  to  the  plaintiff  upon  payment 
of  the  debt  and  interest,  which  the  plaintiff  had  before 
offered  to  make. 

The  answer  of  Hough  states,  that  he  has  no  recollec- 
tion of  having  executed  the  assignment  on  the  bond ; 
and  it  denies  that  it  was  executed  upon  the  consideration 
stated  in  the  bill,  or  was  intended  as  a  sale  of  the  land 
to  the  plaintiff,  or  an  assignment  of  his  equity  of  re- 
demption. It  denies  ihat  he  then  owed  the  plaintiff  any 
debts,  but  such  as  had  been  amply  secured  by  a  mort- 
gage of  other  land  to  the  plaintiff.  The  answer  then 
states  the  occasion  on  which  Mask's  bond  was  transfer- 
red to  the  plaintiff  to  have  been  as  follows  :  That  Mask 
had  need  of  the  sum  of  880,  and  applied  to  him.  Hough, 
for  it,  and  requested  him,  if  he  had  it  not  of  his  own,  to 
endeavor  to  borrow  it  for  him ;  and  that,  for  that  pur- 
pose, he,  Hough,  applied  to  the  plaintiff  to  advance  that 
sum  to  Mask  by  way  of  loan,  and  the  plaintiff  agreed  to 
do  so,  provided  this  defendant  would  deposit  the  bond  in 
question  as  a  security  therefor ;  and  that  to  that  Hough 
assented,  and  thereupon  he  delivered  the  bond  to  the 
plaintiff,  and,  it  seems,  executed  a  written  assignment  on 
it.  The  answer  avers  positively,  that  this  was  the  only 
purpose  for  which  the  bond  was  placed  in  the  plaintiff's 
hands,  and  that  nothing  whatever  was  said  respecting 
any  debts  or  other  transactions  between  the  plaintiff  and 
Hough.     The  answer  further  states,  that  this  defendant 
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iDformed  Mask,  that  the  plaintiff  had  agreed  to  advance 
him  the  sum  he  needed,  and  told  him  to  apply  to  the 
plaintiff  for  it ;  and  that  he  was  afterwards  informed  by 
Mask  that  he  applied  accordingly,  but  that  the  plaintiff 
refused  to  lend  him  the  money,  unless,  upon  his  doing  so 
and  paying  the  original  advance  by  Mask  of  9400  and 
the  interest  thereon,  Mask  would  convey  the  land  to  the 
plaintiff  in  fee ;  which  Mask  refused  to  do,  and,  conse- 
quent]3%  that  the  plaintiff  gave  nothing  for  the  assign- 
ment to  either  of  the  defendants. 

The  answer  of  Mask  contains  the  like  statement  of  his 
request  to  Hough  to  borrow  the  money  for  him,  and  that 
Hough  informed  him,  that  the  plaintiff  had  agreed  to 
lend  him  830  upon  the  security  of  the  bond,  which  Hough 
said  he  had  placed  in  the  plaintiff's  hands.  This  defen- 
dant then  states,  that,  in  consequence  of  the  information 
thus  received  from  Hough,  he  applied  to  the  plaintiff  for 
the  said  sum,  but  the  plaintiff  refused  it,  except  upon 
the  terms  of  receiving  an  absolute  conveyance  of  the 
land,  as  stated  in  Hough's  answer ;  and  the  defendant 
Mask  avers,  that  he  received  nothing  from  the  plaintiff 
upon  the  transaction 

The  plaintiff  has  filed  several  exhibits  besides  Mask's 
bond  and  Hough's  assignment  of  it  to  him.  One  is  a 
deed  of  trust  for  another  tract  of  land  **  containing  three 
or  four  hundred  acres  on  Pedee  river**  made  by  Hough  to 
the  plaintiff  on  the  17th  of  November  1833,  reciting  that 
**  said  Hough  is  indebted  to  the  said  Medley  in  the  sum 
of  $700,  for  moneys  had  and  received  of  him  to  pay  and 
discharge  said  Hough's  just  debts,"  and  conveying  the 
said  land  in  fee  as  a  surety  therefor,  and  in  trust  to  sell 
it  at  any  time  after  the  1st  of  February  1840.  On  the 
deed  is  an  entry  by  the  plaintiff,  that  the  debt  was  satis- 
fied by  a  sale  of  the  land  by  the  sheriff  of  Anson  on  the 
15th  of  September  IS  10  on  execution,  subject  to  that 
deed  of  trust. 

The  other  exhibits  by  the  plaintiff  are  ot  evidences  of 
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debts  from  Hough  to  himself  of  the  following  dates  and 
sums: 

1820 — April  2Q.    Bond  payable  to  plaintiff  one  day  after 
date,  9ii  86 

1640 — March  28.     Bond  to  plaintiff,  payable  1st 
January,  1841,  ,  404  87 


Oct.  13.     Bond  of  Hough   to  Horn,  and  paid    473  73 

by  plaintiff  on  this  day  $130  83 

Degcrnette's  judgment  paid  this  day  by 

plaintiff  8  G'3 

Habbinds'  judgment  paid  this  day  by 

plaintiff,  0  50 

Myers'judgment  paid  this  day  by  pl'tiff,  0  02 

Threadgill's  judgment  paid  this  day  by 

plaintiff,  45  60     203  05 


§077  37 
1841 — April  5.     Bond  of  Hough  to  plaintiff  for 

this  sum  borrowed,  $40  00 

1342 — ^Feb.  5.     Paid  balance  of  Horn's  judgm't.         13  88 

"  24.     Liles*  judgment  paid  by  pFntiff.         24  52 

"   *•       Bond  to  Bogan  paid  by  plaintiff,        23  90 


$779  67 

The  plaintiff  likewise  proved  by  the  sheriff  of  Anson, 
that,  on  the  14th  of  March  1839,  the  plaintiff  paid  him 
on  an  execution  against  Hough  the  further  sum  of  $65 : 
and  that,  under  another  execution  against  Hough,  the 
plaintiff  on  the  15th  of  September  1840  purchased  the 
land  mortgaged  to  the  plaintiff,  and  subject  to  that  mort- 
gage, at  the  price  of  $1200;  of  which  he  paid  the  sheriff 
the  sum  of  $66  only,  in  discharge  of  the  said  execution. 
The  plaintiff  further  proved,  that  the  debts  paid  by  him, 
as  aforesaid,  on  the  13th  of  October  1840,  and  in  Febru- 
ary 1842,  were  paid  at  the  request  of  Hough,  or  were 
debts  for  which  the  plaintiff  was  his  suretv.    It  is  also 
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proved  that  the  land  mortgaged  to  the  plaintifT  is  worth 
from  (1,500  to  $2,000,  and  the  tract  conveyed  by  Hough 
to  Mask  is  as  valuable  as  any  land  in  the  county,  and  is 
worth  $1,500. 

StrangCf  for  the  plaintiff. 
Iredell,  for  the  defendants. 

RuPFiN,  C.  J.     There  is  no  doubt  that  the  transaction 
between  Hough  and  Mask,  though  not  strictly  a  mort- 
gage, in  point  of  form,  was  substantially  so,  and  is  to  be 
treated  but  as  a  security  in  this  Court.    Neither  of  those 
persons  raise  a  question  upon  the  right  of  Hough  to  re- 
deem.    The  only  dispute  is,  whether  the  plaintiff  has  that 
right ;  and  that  depends  upon  the  question,  whether  he 
has  such  an  assignment  of  the  equity  of  redemption,  as  is 
effectual  and  sufficient  in  a  Court  of  Equity,     Upon  that 
question  the  opinion  of  the  Court  is  against  the  plaintiff. 
If  this  had  been  the  case  of  an  ordinary  mortgage  upon 
its  face,  and  Hough  had  made  a  formal  deed  of  assign- 
ment of  the  equity  of  redemption  to  the  plaintiff,  he  might 
have  filed  a  bill  against  Mask  for  redemption,  without 
bringing  Hough  into  the  cause,  or  proving  the  considera- 
tion moving  from  himself  to  Hough,  as  the  price  of  the 
equity  of  redemption.    For  a  plaintiff  need  not  make  a 
person  a  party,  who,  according  to  the  facts  alleged  in  the 
bill,  has  no  interest  in  the  subject,  and,  although  it  re- 
quires a  consideration  to  raise  a  trust,  yet»  after  it  is 
well  raised,  it  may  be  transferred,  as  against  the  trustee, 
voluntarily.    To  Meisk  it  would  be  immaterial  upon 
what  consideration  Hough  might  have  assigned  to  the 
plaintiff;   and   it  would  therefore  be  sufficient,  in  the 
case  supposed,  for  the  plaintiff  to  prove  the  assignment, 
on  the  hearing.     Thorpe  v.  Ricks^  1  Dev.  &  Bat.  Eq.  618. 
We  do  not  say,  that  it  would  be  so  in  this  case,  since  it 
is,  in  form,  not  an  assignment  of  a  clear  and  admitted 
equity  of  redemption,  but  an  assignment  of  a  covenant 
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or  executor}'  agreement  from  Mask  to  Hough  to  convey 
the  land  to  him  upon  the  payment  of  a  certain  sum. 
Perhaps,  therefore,  it  was  indispensable  in  this  case,  that 
the  plaintid*  should  bring  in  Hough,  as  well  as  the  mort« 
gagee.  But,  admitting  that  it  was  not,  and  that  the 
plaintifi'  might  have  had  a  decree  upon  a  bill  against 
Mask  alone,  yet  he  has  not  thought  proper  to  proceed  in 
that  way  and  claim  a  decree  against  the  mortgagee 
upon  the  apparent  assignment  to  him,  leaving  it  to  the 
assignor  to  assert  bis  right  afterwards  in  a  bill  of  his 
own,  denying  the  assignment  or  its  legal  efficacy.  On 
the  contrary,  the  plaintiff  has  chosen  to  proceed  against 
both  the  mortgagee  and  mortgagor ;  and  thus  he  puts, 
himself,  in  issue,  the  assignment  in  respect  of  both  of 
those  parties,  and  is,  consequently,  bound  to  shew  one 
which  is  efficacious,  and  which  the  Court  will  specifically 
irphold  against  the  assignor,  so  as  to  conclude  him  by  a 
declaration  of  the  assignment  in  the  decree  in  this  suit. 
Hence  it  became  necessary  in  the  bill  to  set  out  not  only 
the  naked  fact  of  the  assignment  from  Hough  to  Medley, 
but  also  that  it  was  made  on  a  valuable  consideration. 
For,  although  equity  does  not  interfere  with  the  legal 
operation  of  instruments,  merely  upon  the  want  of  con- 
sideration, where  there  is  no  fraud  or  imposition,  but 
leaves  the  parties  to  the  law  •  it  will,  yet,  not  afford  re- 
lief upon  a  voluntary  executory  contract,  which  passed 
nothing  and  created  no  right  at  law.  Equity  in  such  a 
case  does  not  act  for  a  mere  volunteer,  but  only  for  a 
real  purchaser,  at  a  fair  price.  The  plaintiff  has  endea- 
vored to  appear  to  be  such  a  purchaser.  13  ut  he  entirely 
fails  in  the  attempt.  It  is  urged  for  him,  that  the  as- 
signment itself  states,  that  he  had  fully  paid  and  satis- 
fied Hough  for  his  interest  in  the  land ;  and  that  such  an 
acknow^ledgement  is  not  to  be  disregarded,  but  must  be 
deemed  sufficient  evidence  prima  facie  of  a  valuable 
consideration.  Upon  the  same  technical  reasoning,  it 
might  be  insisted  that  the  seal  imported  a  consideration 
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in  this  Courti  because  at  law  it  precludes  an  enquiry  as 
to  the  consideration.  But,  in  equity,  there  must  be  proof 
of  an  actual  consideration ;  and,  therefore,  while  a  re- 
ceipt from  a  party  for  a  certain  sum  of  money  is  evi* 
dence  of  the  payment,  these  general  words,  inserted 
merely  as  formal  parts  of  an  instrument  and  declaring 
no  particulars,  can  by  no  means  be  admitted  as  con- 
clusive, that  some  valuable  consideration  was  actually 
paid  or  secured,  much  less  that  an  adequate  considc^ra-  ,, 
tion  was  paid  or  secured.  Those  words,  respecting  the 
consideration,  would,  for  example,  be  equally  true,  whether 
the  assignment  was  upon  a  sale,  as  alleged  by  the  plain- 
tiff, or  upon  a  pledge,  as  declared  by  the  defendants.  Tho 
assignment,  therefore,  cannot  supply  the  place  of  all  other 
proof  of  a  consideration  paid  or  secured.  Indeed,  the 
plaintiff  has  not  relied  on  it  in  the  bill  for  that  purpose* 
On  the  contrary,  the  bill  professes  to  set  forth  the  actual 
consideration,  and  the  plaintiff  has  gone  into  evidence^ 
apparently,  with  the  view  to  the  proof  of  it.  The  state- 
ment of  the  bill  is,  that  in  fact  the  consideration  was  a 
sum  due  from  Hough  to  the  plaintiff  on  dealings,  run* 
ning  through  several  previous  years;  the  amount  of 
which  the  plaintiff  docs  not  recollect,  further  than  that 
it  was  between  two  and  three  hundred  dollars.  'This 
statement  is  singularly  loose  and  unsatisfactor}'.  It  sets 
forth  no  particular  sum,  either  as  the  amount  or  the 
balance  of  the  account,  and  gives  no  items;  and  the 
only  excuse  for  the  omission  is,  that  the  plaintiff's  recol- 
lection failed  him,  although  the  bill  was  filed  in  less  than 
a  year  after  the  assignment,  and  although  it  would  have 
been  easy  to  refer  to  the  settlement  of  accounts,  which 
it  is  to  be  supposed  must  have  been  made,  if  the  balance 
on  it  was  to  be  paid  by  the  sale  of  this  land  But  the 
very  inadequacy  of  that  consideration,  taking  it  at  the 
larger  sum.  makes  it  difficult  to  credit  the  statement 
The  value  of  the  land  is  fixed  at  $1500 ;  and  in  October 
1840,  the  principal  and  interest  due  to  Mask,  supposing 
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him  not  to  have  been  in  possession  amounted  to  8540. 
The  value  of  the  equity  of  redemption  was,  then,  about 
$960,  while  the  price  at  which  Hough  is  supposed  to 
have  agreed  to  sell  it,  was  at  the  utmost  only  8300 ; 
which  is  not  one-third  of  its  value.  Thus,  any  presump- 
tion of  a  fair  price,  to  be  inferred  from  the  general  ex- 
pressions of  the  assignment,  is  confined  by  the  bill  to  a 
sum,  as  the  actual  price,  so  totally  inadequate  as  to  ren- 
der it  almost  incredible,  that  a  contract  of  sale  was 
made  or  intended,  notwithstanding  the  form  into  which 
the  transaction  was  moulded.  It  is,  indeed  possible,  that 
a  man  may  agree  to  take  less  than  one-third  of  the  value 
of  his  land;  and,  if  he  did.  the  Court  would  not  be  at 
liberty,  merely  for  that  reason,  to  set  aside  bis  convey- 
ance. But  equity  would  not  lean  to  enforcing,  by  spe- 
cific performance,  a  contract  for  the  sale  upon  such  a 
consideration,  but,  rather,  leave  the  case  to  its  fate  at 
law.  At  all  events,  without  good  proof  of  the  fact  of 
sale  at  that  price,  the  Court  would  not  incline  to  the  con- 
clusion, that  one  was  intended,  especially  when  there  is 
a  fair  ground  for  thinking,  that  the  contract  might  have 
been  in  the  nature  ofa  security  or  for  some  other  purpose. 
Now,  the  defendant  here,  in  answer  to  those  allegations 
in  the  bill  and  its  interrogations,  denies  most  positively 
that  he  contracted  to  sell  the  land  or  his  equity  of  re- 
demption at  any  price  ;  and  he  avers  that  the  bond  was 
not  even  deposited  with  the  plaintiff  as  a  surety  for  any 
debt  of  his  own,  but  exclusively  as  a  security  for  the 
small  sum  of  $SOj  which  the  plaintiff  agreed  to  lend  to 
Mask,  but  which,  as  the  answers  state,  after  getting  the 
bond,  he  refused  to  advance.  If  this  account  of  the  trans  • 
action  were  less  probable  in  itself  than  that  given  in  the 
bill,  though  it  would  seem  quite  the  contrary,  yet,  upon  a 
law  of  evidence  in  this  Court,  it  is  to  be  received  as  true, 
as  far  as  it  is  responsive  to  the  bill,  unless  shaken  by 
other  credible  evidence.  There  is  no  other  evidence 
here,  which  can  have  that  effect.    If  a  sale  had  been  in- 
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tended,  and  the  mortgagor  had,  as  is  usual,  continued  in 
possession,  be  would  have  let  the  plaintiff  into  the  pos- 
session, as  the  owner  after  his  purchase.  But  nothing  of 
the  sort  appears.  It  is  not  shown  that  there  was  any 
treaty  for  a  sale  and  purchase ;  that  there  was  any  ac- 
knowledgement by  Hough,  even  in  an  unguarded  mo- 
ment, that  he  had  made  a  sale  upon  any  terms,  or  that 
he  ever  represented  the  transaction  differently  from  >yhat 
it  appears  in  >tiis  answer.  The  answer  is  in  no  way 
brought  into  doubt.  On  tlie  contrary,  it  is  sustained  by 
the  evidence  \vhicb  the  plaintiff  adduces  in  order  to  shew 
Hough's  indebtedness.  The  deed  of  trust  recites  a  debt 
of  8700,  which  is  said  to  be  for  advances  of  money  at 
<lifferent  times  to  pay  Hough's  debts.  It  is  not  stated  to 
be  due  on  bond,  nor  when  it  was  or  would  be  payable. 
And  it  looks,  therefore,  very  much  as  if  that  sum  were 
not  an  ascertained  debt,  but  was  inserted  in  the  deed  to 
cover  all  advances.  That,  however,  need  not  be  in- 
sisted on.  The  plaintiff  also  produces  bonds  and  judg- 
ments against  Hough  to  the  amount  of  9779  07,  and 
proves  that  he  paid  for  him  another  sum  of  $G5— in  all, 
$844.  Of  that  sum,  $538  73  appears  to  have  been  due 
before  and  at  the  15th  of  September  1840.  As  there  is 
no  evidence  of  the  consideration  of  the  bond  for  $464  87, 
which  Hough  gave  the  plaintift^  March  28th,  1840,  it 
might,  if  necessary,  be  proper  to  enquire,  whether  that 
bond  was  not  given  on  a  settlement  for  the  advances  se- 
cured by  the  deed  of  trust.  But,  for  purposes  now  in 
view*,  it  may  be  assumed,  that  both  of  the  debts  of  $700 
and  $464  87  were  subsisting.  Still,  Hough  would  not 
have  been  indebted  fo  the  plaintiff  in  $300,  or  any  other 
sum  on  the  7th  of  October,  1840.  For,  on.  the  15th  of 
September  1840,  the  land  that  had  been  mortgaged  for 
the  debt  of  $700,  was  sold  under  a  fieri  facias  at  the  in« 
stance  oi  another  creditor,  subject  to  that  mortgage :  in 
other  words,  the  equity  of  redemption  was  sold»  and  was 
purchased  by  the  plaintiff  at  the  price  of  $1,200.     Thati 
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The  following  case  is  presented  by  the  pleadings  and 
proofs. 

In  1772  Frederick  Michael  purchased  from  Henry 
Eustace  McGulloch.  a  tract  of  land  in  Rowan,  containing 
300  acres,  at  the  price  of  £200 :  of  which  he  paid  £23 
and  McCuUoch  gave  a  bond  to  convey  in  foe  upon  the 
payment  of  the  residue  of  the  purchase  money.-  Frede- 
rick Michael  entered  into  possession  and  levied  on  the 
land  until  he  died  in  1780  intestate,  leaving  several  chil- 
dren ;  of  whom  Barna  and  Nicholas  were  two,  the  former 
being  the  eldest  son  and  heir  at  law  of  the  father.  The 
two  brothers  continued  in  possession  until  1787.  In  that 
year  Barna  left  Nicholas  in  the  sole  possession  and  re- 
moved to  Orange,  a  distance  of  about  50  miles,  and  re- 
sided there  until  his  death,  intestate,  in  1794.  He  left  a 
daughter,  Elizabeth,  and  an  only  son,  David,  the  present 
plaintiff,  who  was  then  about  a  year  old. 

The  estates  of  Henry  E.  McCulloch  were  included  in 
the  confiscation  acts  ;  and  one  Joseph  Cunningham  pur- 
chased this  land,  as  part  of  his  estate,  and  took  a  deed 
from  the  commissioners  ;  and  he  afterw^ards  conveyed  a 
part,  containing  162  acres,  to  John  Allen,  who  evicted 
Nicholas  Michael  therefrom  about  1801  or  1802.  In  1805 
a  bill  was  filed  bv  Nicholas  Michael,  in  the  names  of 
Elizabeth  and  David  Michael,  infants,  by  himself  as  their 
next  friend,  against  Allen  and  others,  setting  up  the  pur- 
chase from  McCulloch  and  claiming  the  land  as  belonging 
to  the  plaintiffs  therein,  as  the  infant  heirs  of  Barna  Mi- 
chael, and  in  April  1817  there  was  a  decree  that  the  de* 
fendants  in  the  suit  should  convey  the  land,  162  acres,  to 
the  plaintiffs,  David  and  Elizabeth,  and  pay  them  the' 
sum  of  $250  for  profits. 

In  1803  Hugh  Cunningham,  claiming  also  under  Joseph 
Cunningham,  entered  into  another  part  of  the  land  con- 
taining about  120  acres. 

The  present  bill  was  filed  by  David  I\Iichael,  in  July 
1834,  against   Nicholas  Michael   originall}'.     It  states* 
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that,  soon  after  obtaining  the  decree  against  Allen,  (who 
never  conveyed  under  the  decree,)  Nicholas  Michael  sent 
to  Orange  for  the  plaintiff  and  one  Willis,  who  had  mar- 
ried Elizabeth,  and  informed  them  of  the  recovery;  and 
represented,  as  it  had  been  effected,  that  it  would  be  ne- 
cessary to  pay  McCulloch's  representatives  the  residue  of 
the  purchase  money  and  interest,  then  amounting  to  some 
large  sum.  It  states  further,  that  the  plaintiff  and  Willis 
were  unable  to  pay  the  same,  as  Nicholas  well  knew ; 
and  that  he,  Nicholas,  then  offered  to  do  so,  and  also  to 
prosecute  for  their  benefit  a  suit  against  Hugh  Cunning- 
ham for  the  tract  of  120  acres,  if  they  would  convey  to 
him  the  land  which  had  been  recovered  from  Allen :  in- 
sisting that  they  ought  to  do  so,  as  he  had  been  at  much 
trouble  and  expense  in  conducting  the  suit.  The  bill 
states,  that,  believing  those  representations,  the  piaintifT 
and  AVillis  assented  to  those  propositions  ;  and  that  it 
was  agreed,  that  they  should,  on  some  appointed  day,  go 
to  Salisbury  and  have  the  deed  there  prepared  by  the 
Clerk  and  Master  of  the  Court,  in  which  the  decree  had 
been  rendered  :  That  in  some  short  time  they  did  so,  and 
that  the  Clerk  and  Master,  Mr.  Charles  Fisher,  readily 
agreed  to  prepare  a  deed,  and  immediately,  on  the  2 1st 
of  November,  1817,  wrote  it  in  the  presence  of  the  par- 
ties ;  and  the  plaintiff  and  Willis,  having  unbounded  con- 
denc&in  their  uncle  Nicholas,  and  believing  that  he  had 
properly  instructed  Mr.  Fisher  as  to  the  land,  which  wa» 
to  be  conveyed,  executed  the  deed  forthwith,  without  read- 
ing or  hearing  it  read,  and  in  the  belief,  that  it  was  for 
the  162  acres  only,  which  had  been  recovered  from  Allen. 
The  bill  states  positively,  that  the  deed  was  not,  by  tho 
agreement,  to  include  the  120  acres  in  possession  of  Hugh 
Cunningham's  heirs;  and  that  Nicholas  Michael  engaged, 
if  they  would  convey  to  him  the  162  acres,  that  he  would 
institute  a  suit  in  the  Court  of  Equity  for  the  other  tract 
of  130  acres,  in  their  names  and  prosecute  it  for  their  ben- 
efit.   The  bill  then  avers,  that  the  plaintiff  had  not  tho 
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slightest  suspicion  that  the  deed  included  any  but  the  162 
acres,  and  that  Mr.  Fisher,  acting  under  the  belief  that 
the  subject  was  properly  understood  by  the  parties,  did 
not  offer  to  read  the  deed,  and  that  the  plaintiff  and  Wil- 
lis, being  young  and  inexperienced  and  confiding  fully  in 
their  uncle,  did  not  request  to  have  it  read. 

Elizabeth  Willis  afterwards  executed  the  deed,  but 
,  was  never  privily  examined.  In  1818,  Nicholas  Michael 
filed  a  bill  in  the  names  of  David  Michael  and  Willis 
and  wife  in  Rowan,  against  Hugh  Cunningham's  heirs, 
setting  up  for  the  120  acres  the  same  title,  and  in  Octo- 
ber 1831.  (it  having  been  noticed,  that  Elizabeth  was  not 
an  heir  of  her  father,)  a  decree  was  made  therein,  that 
the  defendant  should  deliver  possession  and  convey  the 
land  in  fee  to  the  phtintilf,  and  also  pay  him  $700  for 
the  profits. 

The  bill  states  further,  that,  with  the  view  of  throwing 
the  costs  of  that  suit  upon  the  plaintKF  and  Willis,  in 
case  the  decree  should  be  for  the  defendants,  and  also  to 
prevent  them  from  discovering  the  contents  of  the  deed, 
Nicholas  Michael  did  not  make  himself  a  party  to  that 
suit,  nor  register  his  deed,  but  kept  it  secret  until  August 
1831,  after  the  rights  of  the  parties  had  been  declared  in 
the  suit ;  and  that,  until  that  time,  the  plaintiff  had  no 
knowledge  that  the  deed  included,  as  in  fact  it  did,  the 
whole  tract  purchased  from  McCulloch.  The  bill  further 
states,  that  the  land  recovered  from  Allen  was  worth 
91,600  ;  that  the  rent  of  the  land  occupied  by  Nicholas 
Irom  1787  up  to  the  period  at  which  he  was  ejected,  was 
worth  $100  a  year ;  that  Nicholas  received  the  sum  of 
$250  decreed  to  be  paid  by  Allen,  and  applied  it  to  his 
own  use ,  and  that  he  took  possession  in  1831  of  the  land 
recovered  in  the  suit  against  Cunningham,  and  also  re- 
ceived the  $700  and  applied  the  same  to  his  own  use ; 
and  that  those  sums  greatly  exceed  the  sum  paid  by 
him  to  McCulloch,  which  the  bill  states  to  have  been 
only  $600. 
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The  bill  thereupon  charges^  that  the  plaintifT  was  de« 
ceived  into  the  execution  of  the  deed,  under  the  belief 
that  it  conveyed  the  tract  of  162  acres  only,  and  also  that 
he  was  induced  to  convey  that  tract  without  any  conside* 
ration,  and  was  so  induced  by  an  uncle,  professing  to  act 
as  a  parent  and  protector,  and  in  fact  acting  as  his  agent 
and  next  friend,  but  who  availed  himself  of  tho  advan- 
tage's of  the  relation  between  them  to  obtain  the  con- 
veyance upon  those  terms ;  and  therefore  it  insists  that 
the  deed  should  be  declared  fraudulent  and  wholly  void, 
as  agaiust  the  plaintiff;  and  it  prays  a  decree,  according- 
ly, for  a  conveyance  of  the  whole  tract,  and  that  the  de- 
fendant should  come  to  an  account  of  the  sums  received 
by  him,  and  also  for  the  profits  while  he  occupied  the 
premises.  The  answer  states,  that,  shortly  after  the 
death  of  Frederick  Michael,  the  agents  of  McCulloch 
recovered  a  judgment  against  his  administrator  for  the 
residue  of  the  purchase  money  of  the  land,  but  the  same 
remained  wholly  unsatisfied  lor  the  want  of  personal  as- 
sets ;  and  that  application  was  then  made  to  Barna,  the 
heir-at-law,  for  payment,  who  said  the  land  was  not 
worth  the  money,  and  refused  ;  but  he  told  the  defendant 
that,  if  he  chose,  he  might  pay  for  the  land  and  have  it, 
and  delivered  to  him  the  plots  of  survey  and  McCuUoch's 
bond.  It  being  then  uncertain,  as  he  was  advised  by 
counsel,  what  was  the  effect  of  the  sale  of  the  land  as 
confiscated  property,  the  defendant  says  he  declined  pay- 
ing the  purchase  money,  cither  to  McCulloch  or  to  Jo- 
seph Cunningham,  the  purchaser  from  the  commissioners, 
and  in  1791  Cunningham  instituted  an  ejectment  against 
him,  for  the  1G2  acres,  which  he  defended  at  his  own  ex- 
pense, without  aid  from  his  brother  Barna.  In  1801  that 
suit  at  law  was  decided  against  him  ;  and  a  year  or  two 
afterwards  Hugh  Cunningham  evicted  him  from  the  resi* 
duo  of  the  tract. 

.The  defendant  further  states,  that  he  instituted  the 
suit  in  equity  against  A\\n\  in  1S05  for  his  own  benefit^ 
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though,  from  necessity,  in  the  names  of  his  brother's  infant 
heirs,  as  his  brother,  though  not  setting  up  any  claim  nor 
advancing  any  money,  had  died  without  executing  an  as- 
signment of  McCulloch's  bond  to  him.  During  the  twelve 
years  it  was  pending,  neither  the  plaintiff'  nor  his  sister, 
(then  supposed  to  be  an  heir,)  nor  her  husband  set  up  any 
claim  to  the  land  or  any  part  of  it,  nor  advanced  anything 
toward  the  expenses,  or  interfered  in  the  suit  in  any  way, 
nor  had  iany  communication  whatever  with  the  defendant 
or  with  the  counsel  on  the  subject  of  the  suit.  But,  after 
the  recovery  in  their  names,  it  was  found  indispensable, 
that  the  plaintiff  and  his  sister  should  act  in  some  way 
in  the  business;  and  the  defendant  admits  that  he  sent 
for  them  to  Orange,  and,  when  the  plaintiff'  and  Willis 
arrived  at  his  house,  that  he  made  the  representations 
respecting  the  debt,  then  ascertained  to  be  going  to 
McCulloch,  and  respecting  the  trouble  and  expense  which 
he  had  borne  in  the  business,  as  stated  in  the  bill. 

The  defendant  says,  that  in  fact  he  disclosed  the  truth 
of  the  whole  transaction  to  them  and  the  understanding 
which  had  existed  with  his  brother,  and  stated  to  them 
that  he  thought  himself  justly  entitled  to  the  land,  upon 
paying  the  sum  due  to  McCulloch  ;  but  at  the  same  time 
he  explained  to  them  fully  the  advantage  they  had  in  the 
case,  and  their  power  of  denying  him  the  justice  he 
thought  they  owed  him ;  and  left  it  to  them  to  deter- 
mine, whether  they  would  pay  him  for  his  trouble  and 
expenses  and  time,  and  pay  McCulloch  and  take  the 
land,  or  let  him  pay  McCulloch  and  have  the  land.  The 
defendant  avers,  that  both  the  plaintiff*  and  Willis  fully 
understood  the  subject,  and  preferred  giving  up  the  con- 
tract, with  all  its  bcneffts  and  burdens,  to  the  defendant, 
with  liberty  to  him  to  sue  for  the  other  part  of  the  land, 
then  claimed  by  the  heirs  of  Hugh  Cunningham ;  and 
upon  those  representations  and  that  understanding,  those 
two  persons  executed  the  deed  to  the  defendant,  and  sub- 
sequently induced  Mrs.  Willis  iiho  to  execute  it.     The 
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defendant  denies  explicitly,  that  the  plaintiff  and  Willis 
executed  the  deed  without  its  being  read,  and  affirms 
that  Mr.  Fisher,  as  soon  as  he  had  written  it,  read  it 
plainly  and  distinctly  in  the  hearing  of  all  the  said  par* 
ties,  and  that  the  plaintiff,  as  he  believes,  knew  the  con- 
tents of  the  deed  as  well  as  the  writer  of  it  did  ;  and  he 
says  that  in  fact  the  deed  is  perfectly  conformable  to  the 
agreement  that  was  made,  and  also  that  the  plaintiff  is 
able  to  read  writing  very  well.  The  defendant  denies 
thatf  in  either  of  the  suits  in  equity,  he  professed  to  be 
acting  for  the  benefit  of  the  plaintiff  or  his  sister,  al« 
though  he  admits,  as  the  suits  were  in  their  names,  he 
styled  himself  **  agent"  in  affidavits,  notices,  and  othet 
proceedings  in  the  cases  in  which  he  acted  personally* 
On  the  contrary,  he  says  he  acted  throughout,  as  if  the 
suits  were  his  own,  and  he  so  considered  them,  and  so 
did  the  plaintiff  in  respect  to  the  last  suit,  which,  in« 
deed,  was  the  only  one  he  knew  of  until  after  their  de- 
cision. The  defendant  states,  that  the  balance,  due  to 
McCuUoch  on  the  judgment,  was  about  91900,  and  that 
he  applied  the  sum  of  $250  recovered  from  Allen,  toward 
the  payment  thereof,  and  that  he  paid  the  residue  out  of 
his  other  property  or  cash.  He  also  says,  that  besides 
giving  his  personal  attention  to  one  suit  after  another 
about  the  land,  for  upwards  of  forty  years,  he  paid  more 
than  $300  to  the  counsel  in  the  causes  at  different  times ; 
and  he  avers,  that  from  the  execution  of  the  deed  to  him 
until  the  final  determination  of  the  suit  against  Cunning* 
bam  in  1831,  the  plaintiffs  took  no  part  in  the  suit  and 
put  up  no  claim  to  what  might  be  recovered  in  it.  He 
denies  that  he  concealed  the  existcnce.of  the  deed  to  him, 
and  says  that  it  was  known,  though  he  admits  that  he  did 
not  register  it  until  August  1831 ;  and  says  the  reason 
thereof  was,  that  until  that  time  he  had  not  discovered 
that  Mrs.  Willis  was  not  an  heir  of  her  father,  and  he  was 
waiting  to  have  her  privy  examination  taken.  After  an- 
:^Wi:rine.  Xicholas  ^Michael  died,  and  in  1839  the  suit  was 
73 
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revived  against  bis  heirs,  and  by  an  amendment  it  was 
also  charged,  that,  in  February  1827,  he  had  conveyed 
the  land  to  one  of  his  sons.  That  son  in  his  answer  sets 
up  title  under  the  deed  from  bis  i^itber ;  and  all  the  others 
disclaim  any  interest. 

After  replication,  the  parties  proceeded  to  proofs. 
Elisha  Willis  and  Elizabeth  Willis  were  examined  for 
the  plaintiff.  The  former  states,  that  when  the  plain* 
tiff  and  he  reached  Nicholas  Michaers,  he  informed  them, 
that  the  balance  of  the  debt  to  McCulloch  was  $1,600, 
and  that  he  had  paid  it  and  required  them  to  refund  it, 
and  said,  if  they  did  not,  ho  would  have  the  land  sold  for 
it,  and  if  the  land  did  not  pay  him,  he  would  have  David 
Michael  and  the  witness  put  in  jail.  Nicholas  Michael 
offered  to  give  them  $1,300  for  the  162  acres,  that  had 
been  then  recovered-  He  states  that  the  three  went  to 
Salisbury,  and  David  Michael  and  he  '^  executed  the  deed 
to  Nicholas  Michael  i!\  Mr.  Fisher's  office  for,  as  ho  un- 
derstood,  the  one  hundred  and  sixty-two  acres  of  land, 
but  at  the  time  the  deed  was  not  road  over  to  David  Mi- 
chael or  himself." 

Mrs.  Willis  states,  that,  sometime  after  her  husband 
and  brother  returned  from  Rowan,  Nicholas  Michael  and 
his  son  John  camo  to  her  house  to  get  her  signature  to 
the  deed,  saying  that  ho  had  paid  for  the  land  and  wanted 
to  be  made  safe.  She  stated  to  him,  that  she  did  not  like 
to  sign  tho  paper,  unless  she  could  hear  it  read  and  ex* 
plained  by  some  person  who  understood  it :  That  John 
Michael  then  began  ,to  read  it,  when  his  father  said  it 
was  not  worth  while  and  stopped  him,  and  said  if  she  did 
not  sign  it  he  would  havo  the  land  sold,  and  if  that  would 
Qot  do  he  would  put  her  in  jail — whereupon  she  executed 
the  deed.  Her  husband  was  present  at  the  timo.  Both 
of  these  witnesses  make  a  mark. 

It  appears  in  tho  cause,  that  while  the  second  suit  was 
pending  against  Cunningham»  Elizabeth  Willis  went  on 
a  part  of  the  land  under  Cuaningham,  and  after  the  dc- 
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crec,  refused  to  give  up  the  possession  to  Nicholas  Mi- 
chael. A  witness  states,  that  the  present  plaintiff  told 
Nicholas  Michael  to  turn  Willis  off,  as  he  had  no  right. 
In  January  1S32,  Nicholas  Michael  brought  ejectment 
upon  hii  own  demise  against  Willis,  which  was  pending 
when  the  present  bill  was  filed.  In  March  1835,  the 
plaintiff  got  an  injunction  in  this  suit  against  further  pros- 
ecuting the  ejectment,  upon  the  ground,  that  Willis  was 
his  tenant  and  ought  not  to  be  evicted  until  the  right  was 
determined  in  the  cause.  The  injunction  was  dissolved 
in  September  1 835,  and  in  the  succeeding  month  judgment 
w^as  obtained  by  the  plaintiff  in  the  suit  at  law  and  Willis 
was  evicted.  It  was  pending  the  injunction,  namely,  on 
the  14th  of  May,  1835,  that  the  plaintiff  took  the  deposi- 
tions of  Willis  and  his  wife. 

Several  witnesses  prove,  that,  while  Nicholas  Michael 
was  carrying  on  the  suit  against  the  Cunninghams,  he 
«aid  that  he  was  the  agent  of  his  brother's  orphans.  One 
witness,  Philij^  Berner,  states,  that  he  mentioned  to  him, 
that  he  had  recovered  a  part  ot  Barna  Michael's  land  from 
Allen,  and  he  intended  to  bring  suit  against  Hugh  Cun- 
ningham's heirs  for  the  other  part — for  the  land  belonged 
to  Barna  Michael's  heirs,  and  they  had  been  up  a  short 
time  before  and  employed  him  to  act  as  their  agent  and 
bring  suit.  This  witness  says  that  he  knew,  that  David 
Michael  came  up  to  Rowan  to  sell  the  land,  and  agreed 
to  let  Nicholas  Michael  have  it,  and  they  went  over  to 
Salisbury  to  have  a  conveyance  made,  which  was  some- 
time before  the  conversation  between  N.  Michael  and  the 
witness.  He  says,  he  never  understood  that  the  plaintiff 
and  Willis  conveyed  the  whole  tract,  but  understood  that 
they  conveyed  the  part  recovered  from  Allen ;  and 
that  he  had  lived  within  about  a  mile  from  the  land 
and  from  Nicholas  Michael,  about  thirty-five  years.  He 
says  the  land  would  now  be  worth  $10  an  acre,  if  it 
was  in  the  condition  it  was  in,  when  he  first  knew 
it.      Other   witnesses   prove    that  when  the    suit  was 
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brought,  the  average  value  of  the  tract  was  85  50  an 
acre. 

On  the  part  of  the  original  defendant  were  examined 
the  two  subscribing  witnesses  to  the  deed  from  the  plain- 
tifT.  John  Michael  states,  that  he  was  sent  by  his  father 
to  Orange,  for  the  plaintiff  and  Willis ;  and  that  after 
getting  up  and  hearing  from  bis  father  the  circumstances 
of  the  case,  they  came  to  an  arrangement  with  him  to 
take  the  land  and  pay  McCuUoch  ;  and  the  next  day  they 
went  to  Salisbury  to  execute  the  contract,  and  the  wit- 
ness went  with  them :  that  at  Salisbury  they  met  Mc- 
CuUoch'^ agent  and  settled  with  him ;  and  that  Mr. 
Charles  Fisher  wrote  a  deed  according  to  the  direction  of 
the  parties,  and  he  read  it  over  to  all  of  them,  and  the 
plaintiff  himself  also  read  it  over,  and  then  he  and  Wil- 
lis executed  it,  and  Mr,  Fisher  attested  it.  Afterwards, 
Mrs.  Willis  executed  it  in  Orange  and  this  witness  at- 
tested it  as  to  her. 

The  other  witness  is  Mr.  Fisbcr.  IIo  savs,  he  wrote 
the  deed,  he  is  sure,  as  he  finds  it  in  his  hand-\yriting 
and  he  has  an  indistinct  recollection  of  having  written 
it.  His  recollection  is  not  sufHcient  to  enable  him  fo 
state  positively  from  memory,  that,  after  having  written 
the  deed,  he  read  it ;  but  he  has  no  doubt  that  he  either 
read  it  to  the  parties  or  that  they  road  it  themselves,  as 
he  is  confident,  from  long  habit,  that  he  would  not  have 
witnessed  it,  (as  he  did  as  to  David  Michael  and  Elisha 
Willis;)  if^hehad  not  known  ef  his  own  knoVi'ledge,or  heard 
them-qJoknowledge,  that  they  knew  its  contents.  He 
states  further,  that  on  the  day  the  deed  was  made,  he 
understood  from  the  plaintiff.  Willis,  and  Nicholas  Mi- 
chael, that  Nicholas  was  to  pay  McCulloch  for  the  land 
and  take  it;  that  the  debt  was  a  considerable  sum,  though 
.he  cannot  recollect  the  amount,  and  that  it  was  either 
then  paid  or  in  a  short  time  afterwards,  as  he  heard  Mc- 
Culloch and  his  agent  say  it  was  discharged — who  have 
both  been  dead  many  years.     He  states  that  Nicholas 
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>¥as  the  manager  and  conductor  of  the  suit,  and  the 
whole  business  connected  with  the  land,  and  that  in  cou« 
ducting  it  he  was  called  agent. 

The  deed  itself  is  annexed  to  those  two  depositions. 
It  is  a  printed  deed  of  bargain  and  sale,  except  as  to  the 
date,  names  of  the  parties,  consideration,  and  description 
of  the  land.  It  is  dated  November  21st,  1817,  and  the 
consideration  set  forth  is  81900,  paid.  The  written  part:i 
of  the  deed  are  in  large,  legible,  and  uncommonly  plain 
hand-writing ;  and  David  Michael's  signature  purports 
to  be  written  by  himself,  and  is  distinctly  written  in  a 
good  though  stiff  hand.  Willis  and  his  wife  made  marks. 
A  witness  proves,  however,  that  the  plaintiif,  who  is  of 
a  German  family,  has  but  a  defective  English  education, 
and  does  not  read  writing  with  ease. 

W.  IL  Haywood,  Norwood  and  /.  11.  Bryan,  lor  the 
plaintiff. 

IS'o  counsel  for  the  defendants. 

RuFFiN,  C.  J.  The  bill  raises  two  points  of  equity. 
They  are  combined  in  some  confusion  in  the  bill;  but,  as 
they  arc  in  their  nature  entirely  distinct,  they  ought  to 
be  disposed  of,  each  by  itself.  The  first  is,  that  the  deed 
by  mistake  of  the  writer,  or  the  contrivance  of  the  pur- 
chaser, was  drawn  so  as  to  cover  more  land  than  wiis 
agreed  to  be  conveyed,  and  the  plaintiff  executed  it  with- 
out a  knowledge  of  the  error,  and  fully  believii  _ 
covered  only  the  tract  of  102  acres.     But,  |^^^^^%atr*'$^ 

the  plaintiff  says  that  he  ought,  at  all  cvenL, .^ 

lieved  against  the  deed,  upon  the  ground,  thafl|^j^|^s8(p]i0iKl 
him  to  have  known  the  contents,  and  to  haveffexeeuted  it     ^ 
willingly  at  the  time,  it  is  one  of  those  centre  fit  IB  Jm^^^* 
the  policy  of  the  law  forbids,  because   it 
obtained  from   an   inexperienced  young  man,   Jusf 
age,  by  one  standing  in  loco  parentis,  and  acting  i%&  his 
guardian  and  agrnt  about  this  property.     The  natural 
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order  of  treating  the  subject  is  to  ascertain,  first,  what 
reallv  was  the  contract,  before  mc  consider  whether 
it  be  obligatory  in  law  or  not.  There  i^.  in  the  first 
place,  a  presumption  that  the  dealings  are  fair,  and 
that  the  deed  conforms  to  the  agreement  of  the  par- 
ties, unless  the  contrary  is  made  to  appear  by  satisfac- 
tory proof,  direct  or  circumstantial  The  allegation  in 
the  bill  is,  that  the  defendant  agreed  to  take  the  land  then 
recovered,  which  was  162  acres,  and  the  sum  of  8250 
decreed  for  the  profits,  and  pay  the  purchase  money  to 
McCuUoch,  give  up  any  demand  for  previous  expenditures 
in  the  various  suits,  and,  at  his  own  expense,  prosecute  a 
suit  for  the  other  tract  of  123  acres  and  the  profits,  in  the 
name  of  the  plaintifi'  and  Willis,  and  for  their  benefit. 
Now,  this  is  positively  denied  in  the  answer  ;  and  the 
defendant  avers,  that  his  expenses  and  the  payment  to 
McCulloch  amounted  to  more  than  the  full  value  of  the 
land  andlLc  profits, and  that,  although  he  claimed  the  land 
by  contract  with  his  brother,  yet  he  offered  the  other  par- 
ties their  choice,  cither  to  reimburse  to  him  his  expenses 
and  take  the  land  to  themselves,  subject  to  the  debt  to 
McCulloch  and  the  contest  as  to  part  with  Hugh  Cunning- 
ham's heirs,  or  let  him  have  their  claim.  The  defendant 
says,  that,  without  hesitation,  they  preferred  the  latter, 
and  that  the  deed,  as  drawn,  was  but  in  completion  of  the 
agreement. 

Against  those  statements  in  the  answer,  thus  respon- 
fiive  and  directly  contradictory  to  the  bill,  the  plaintiff 
cannot  have  a  declaration  of  facts  in  his  favor,  unless 
upon  very  clear  proof,  that  the  contract,  as  made,  was 
different  from  these  representations  of  the  answer,  and 
that  the  contents  of  the  deed  were  concealed  from,  or,  at 
the  least,  unknown  to  the  plaintiff,  when  he  executed  it. 
Generally,  when  a  person  makes  a  deed,  who  is  able  to 
read  it,  the  presumption  is,  that  he  did  read  it,  and,  if  he 
did  not,  it  is  an  instance  of  such  consummate  folly  to  act 
upon  so  blind  a  confidence  in  a  bargain,  when  each  party 
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i3  supposed  to  take  care  of  himself,  that  it  would  be  dan* 
gerous  to  relieve  upon  the  mere  ground  of  .a  party's  neg- 
ligence to  inform  himself,  as  ho  so  easily  might,  of  what 
he  was  doing.  Therefore,  commonly,  the  Court  ought 
not  to  act  on  the  mere  ignorance  of  the  contents  of  the 
deed ;  but  there  should  be  evidence  of  a  contrivance  in 
the  opposite  party  to  have  the  instrument  drawn  wrong 
and  to  keep  the  maker  in  the  dark.  In  this  case,  howev- 
er, it  may  be  yielded,  that  from  the  confidence  arising 
out  of  their  near  blood  relationship  and  from  the  apparent 
candor,  with  which  his  uncle  had  commnicated  the  in* 
formation  of  his  rights,  and  the  fairness  with  which  he 
seemed  to  deal  with  his  nephews,  that  the  plaintiff  might 
have  executed  the  deed,  prepared  under  his  uncle's  dircc< 
tions,  without  being  so  culpable  for  not  reading  it  orhav« 
ing  it  read,  as  to  preclude  him  from  being  relieved  against 
so  much  of  it  as  may  not  accord  with  the  bargain  as  made. 
Then,  we  axe  to  enquire  what  is  the  evidence  opposed  to 
or  in  support  of  the  representations  of  the  answer.  Thero 
are  but  two  witnesses  who  professed  to  have  been  present 
at  the  making  of  the  contract.  The  one.  is  Elisha  Willis^ 
a  party  to  it,  and  the  other  is  the  defendant':)  son,  John, 
who  now  claims  part  of  the  land ;  both  of  whose  deposi- 
tions have  been  taken  and  read  without  objection.  The 
account  of  each  is  very  barren  of  details :  so  much  so,  as 
to  lead  to  some  suspicion,  that  they  might  be  afraid  to 
trust  themselves  to  entering  on  them,  or  do  more  than  de- 
pose to  what  they  thought  the  main  fact,  lest  they  might 
be  exposed  to  contradiction.  Willis,  however,  says,  that 
Nicholas  Michael  agreed  to  give  $1,300  for  the  tract  of 
162  acres  then  recovered,  and  that  the  deed  executed  in 
Fisher's  ofEco  was,  "as  he  understood  it,"  for  that  tract, 
but  that  it  was  not  read.  lie  says  also,  that  the  debt 
due  to  McCuUoch  then  was  $1,600.  On  the  other  hand, 
John  Michael  says,  that  the  plaintiff  and  Willis,  after 
hearing  from  his  father  the  circumstances  of  the  case, 
came  to  an  arrangement  with  him  to  pay  McCulloch  and 
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"  take  the  land,"  without  positively  specifying  what  land, 
whether  the  whole  tract  purchased  from  McCulloch,  or 
the  part  recovered  from  Allen,  though  the  former  most 
be  supposed  to  have  been  meant.  Upon  these  two  state- 
ments, by  themselves,  no  one  could  say  he  had  a  clear 
belief  as  to  the  actual  agreement ;  and  therefore,  upon 
thorn  it  would  be  impossible  to  declare,  that  the  deed 
was  different  from  the  agreement.  For,  in  such  a  case^ 
in  order  to  determine  which  of  the  two  witnesses  is  en- 
titled to  the  more  confidence  in  his  memory  and  integri' 
ly,  one  naturally  enquires  whether  the  executory  con- 
tract was  about  the  time  executed  by  making  a  deed ; 
and,  if  it  Mas,  one  looks  at  once  at  the  deed,  as  the  best 
evidence  which  is  right.  Instead  of  such  evidence  con- 
trolling the  deed,  that  instrument  is  decisive  between 
the  witnesses,  liut  here,  it  is  said,  the  deed  was  not 
read,  and  the  execution  of  it,  when  the  party  was  igno- 
rant of  its  coiitcints,  fakes  away  all  its  force,  as  evi- 
dence of  the  terms  of  the  original  contract,  and  that  it 
is  not  pretended  in  the  case,  that  those  terms  were  in- 
tended to  be  varied  by  any  second  contract.  That  brings 
us  down  to  an  enquiry  into  that  single  question  of  factr 
whether  the  deed  was  read  or  not.  The  bill  says  it  was 
not.  The  answer  is  i)ositive,  that  it  was.  Willis  sup- 
ports the  bill,  and  John  Michael  as  directly  supports  the 
answer.  If  the  matter  rested  there,  the  decree  must  bo 
for  the  defendant,  without  taking  any  notice  of  the  cir- 
cumstances under  which  Willis  gave  his  deposition  ;  for 
the  onus  is  on  the  plaintiff,  not  only  to  produce  a  pre- 
ponderance of  jiroof,  but  a  jjlain  preponderance,  leaving 
no  doubt  in  the  mind  as  to  the  fact  of  the  case.  But  the 
evidence  does  not  stop  there,  for,  besides  the  presumption 
that  the  contents  of  the  deed  were  known  to  the  parties 
before  they  would  execute  it,  there  are  the  testimony  of 
Mr.  Fisher,  and  the  circumstances  under  which  the  deed 
was  prepared,  and  also  the  probability,  as  will  be  pre- 
itutly  pointed  ^n\{,  that   the  LarL'-ain  would  have  been 
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as  the  defendant  says  it  was.  There  is  nothing  to  in« 
dace  a  suspicion  that  the  instructions  to  Mr.  Fisher,  res- 
pecting the  land  to  be  described  and  conveyed  in  the 
deed,  were  not  given  by  both  of  the  parties,  or,  at  all 
events,  by  Nicholas  Michael  in  the  presence  of  the  others. 
The  bargidn  was  made  in  the  country  on  one  day,  and 
the  parties  all  went  together  the  next  day  to  the  ofiSce  of 
the  Clerk  and  Master,  where  the  boundaries  of  the  land 
could  be  ascertained,  to  have  the  deed  drawn.  Willis 
does  not  suggest,  nor  is  John  Michael  or  Mr.  Fisher  ex- 
amined to  show,  that  Nicholas  Michael  alone  gave  the 
instructions  or  had  any  private  interview  with  Mr.  Fish- 
er, and,  without  particular  instructions  from  some  one, 
that  gentleman  could  not  have  known  at  all,  how  the  deed 
was  to  be  drawn.  The  open  manner  then,  in  which  the  in« 
structions  must  have  been  given,  and  the  perfect  indiffer* 
ence  of  the  writer  between  the  parties,- and  the  capacity 
of  the  plaintiff  to  read  the  deed,  and  the  impossibility  of 
knowing  before  hand  that  he  would  not  read  it  or  have 
it  read,  all  go  to  show,  that  there  was  no  intentional  de« 
parture  from  the  instructions,  and  also  the  extreme  pro* 
bability  that  the  instructions  were  agreeable  to  the  bar- 
gain. It  is  to  be  remembered,  that  there  is  no  pretence 
that  the  deed  was  read  falsely.  The  allegation  is,  that 
it  was  not  read  at  all,  as  an  excuse  for  executing  it,  not- 
withstanding its  variance  from  the  agreement.  Now, 
how  should  it  happen,  that  Mr.  Fisher  should  write  the 
deed  variant  from  the  bargain  7  What  motive  had  he  to 
do  so  7  How  could  he  have  made  such  a  mistake  7  But 
Mr.  Fisher  says,  that  he  is  confident,  that  either  the 
plaintiff  read  the  deed  or  that  he  read  it  to  all  the  par^ 
ties.  Not  that  he  remembers  it  absolutely,  though  he  has 
lome  recollection  of  the  transaction.  But  he  knows  cer« 
tainfy  from  his  habits,  as  a  man  of  business,  that  he  would 
not  have  attested  the  instrument  as  a  subscribing  witness, 
unless  the  contents  had  been  known  to  the  parties.  Here, 
then,  is  direct  proof  of  a  very  satisfactory  kind,  supported 
74 
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too,  by  the  circumstances,  under  which  the  deed  must 
have  been  drawn,  to  establish,  that  the  plaintiff  knew  the 
contents  of  the  deed,  and  by  consequence,  that  the  con* 
tents  were  according  to  the  intention  of  the  parties.  But 
the  ^plaintiff  meets  this  argument  by  the  observation,  that 
it  is  only  an  inference  from  Mr.  Fisher's  testimony,  that 
the  plaintiff  knew  the  deed  covered  more  than  the  163 
acres,  and  that  such  inference  is  met  and  repelled  by  the 
opposite  inferences,  to  be  deduced  from  the  facts,  that  the 
sums  paid  and  to  bo  paid  by  tho^  purchaser  were  much 
less,  than  the  value  of  the  whole  tract ;  that  he  did  not 
register  his  deed,  but  kept  the  contents  concealed ;  and 
that  afterwards  the  defendant  instituted  a  suit  for  the 
120  acres,  in  the  name  of  the  plaintiff  and  his  sister,  and 
put  up  no  claim  to  it  for  himself,  but  declared  he  was 
prosecuting  it  as  agent  for  their  benefit. 

As  to  the  relative  amount  of  the  value  and  the  price, 
the  inference  is  clearly  the  other  way,  even  upon  Willis* 
testimony.  The  plaintiff  does  not  examine  a  witness*  as 
to  the  value  of  the  land,  except  one,  who  says,  that,  if  the 
land  was  as  ho  knew  it  tbirty-five  years  before  this  suit 
— meaning,  we  suppose  when  nearly  all  uncleared  and 
with  its  virgin  soil — it  would  now  be  worth  98  per 
acre.  But  other  witnesses  prove  the  actual  value  of  one 
half  to  be  85,  and  of  the  other  half  $4  an  acre,  making 
an  average  of  84  50.  Now,  Willis  says,  that  the  debt  to 
McCuUoch  was  $1,600,  as  he  understood,  and  this  waste 
be  paid  off  by  Nicholas  Michael,  out  of  the  price  of  the 
lanl^,  which  was  sold  to  him — which,  he  understood,  was 
the  152  acres,  taken  at  81,300.  In  the  first  place,  it  is  to 
be  noted,  that  he  docs  not  say  one  word  about  what  was 
to  become  of  the  remaining  120  acres,  or  that  any  .suit 
W4S  to  be  brought  for  it  by  Nicholas  Michael  for  his  ben- 
efit and  the  plaintiff's.  That  statement  is  found  in  the 
bill,  but  not  in  the  deposition  of  the  witness,  and  is  denied 
in  the  answer.  But  it  is  clear,  that  the  witness  must  also 
be  mistaken,  as  to  the  price  of  the  parcel  of  land   pur- 


JUNE  TEKM,  1846.  S6S 


MiohMl  r.  MiehfttU 


ohased  by  the  defendant.  For,  to  make  the  163  acfes 
bring  91,300.  it  must  be  valued  at  upwards  of  96  per 
acre ;  and,  if  that  was  all  the  purchaser  was  to  have,  in  ■ 
cloding  even  the  9250  then  in  the  office  for  profits,  there 
would  still  remain  unpaid  950  of  the  debt  to  McCullocb, 
and  Nicholas  Michael  bo  out  of  pocket  all  his  expenses, 
besides  the  loss  of  time  and  trouble.  If  to  that  be  added 
(as  must  be  according  to  the  allegation  of  the  bill)  the 
expense  and  further  loss  of  time  and  trouble  of  carrying 
on  the  projected  controversy  with  the  Cunninghams,  it 
would  appear  to  have  been  one  of  the  most  disadvantap 
geous  bargains,  that  a  silly  old  man  ever  made.  One  cieui* 
not  readily  contradict  a  tale,  if  there  were  precise  evidence 
to  the  several  circumstances  supposed.  But  when  the 
computation  is  made,  upon  the  basis  of  the  true  value  of 
the  land,  it  is  seen,  that  it  would  be  utterly  impossible  it 
could  be  true,  if  Nicholas  Michael  had  any  sense  at  all. 
The  162  acres,  at  the  actual  value,  84  50  an  acre, 
eame  only  to  9720,  and  the  profits  of  9250  added, 
only  made  9979 ;  and  it  is  pretended,  that  for  that  land 
and  money  the  purchaser  was  to  pay  McCuUoch  upon 
the  spot  91600,  and  pay  himself  for  all  his  outlays.  Even 
if  the  other  120  acres  be  added  at  94  50,  making  9540, 
and  an  aggregate  of  91519,  there  would  be  left  981  due 
to  McCullocb,  and  all  that  the  uncle  had,  himself,  been 
out  of  pocket ;  which  the  parties  might  expect  to  be  cov- 
ered by  the  profits  to  be  recovered  from  Cunningham,  but 
which  was  not  thus  covered ;  for,  at  the  end  of  fourteen 
years  more,  only  the  sum  of  9700  was  received  therefor. 
But  computing  the  debt  to  McCuUoch  at  91900,  as  the 
defendant  swears  it  was,  and  as  is  rendered  probable  by 
that  sum  being  inserted  i,n  the  deed  as  the  consideration, 
ike  badness  of  the  bargain  is  so  palpable,  that,  on  the 
part  of  the  purchaser,  we  can  only  account  for  his  mak- 
ing it  by  the  attachment  to  the  property,  which  might 
have  arisen  from  his  long  contests  for  it,  and  the  final 
triumph  as  to  the  most  important  portion  of  it.     Thus 
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\ve  should  suppose,  if  the  transaction  had  been  eonsiiler- 
ed  by  the  parties  as  really  a  purchase,  upon  a  new  con- 
tract then  made.  But  upon  the  footing  upon  which  the 
answer  puts  it,  we  readily  understand  why  the  bnsiness 
ifhould  have  taken  that  course.  The  answer  says,  that 
tho  defendant  and  his  brother  had,  thirty  years  before, 
understood  each  other,  that  the  defendant  was  to  pay  for 
the  land  and  have  it ;  and  therefore,  that  he  had  been 
contending  all  along  for  himself,  though  in  the  names  of 
his  brother's  children,  and  hence  he  felt  bound  to  treat 
the  land  as  his  own,  and,  of  course,  to  bear  the  whole 
burden. 

The  deed  is,  therefore,  not  impeached  by  the  least 
probability  from  the  price,  that  the  purchase  was  of  less 
land  than  was  conveyed,  but,  on  the  contrary,  the  cir- 
cumstances most  strongly  sustain  it  in  that  point  of  view. 
Then,  as  to  the  circumstances,  that  the  defendant  did 
not  register  the  deed  until  1831,  and  called  himself 
**  agent,"  and  said  he  had  been  employed  to  sue  for  the 
land  for  those  parties :  they  furnish,  at  best,  but  feeble 
and  inconclusive  arguments,  in  opposition  to  the  other 
circumstances  and  to  the  allegation  of  the  bill,  that  the 
contents  of  the  deed  were  not  known  to  the  plaintiff. 
But  the  answer  gives  a  reasonable  explanation,  why  the 
deed  was  not  registered  sooner,  which  removes  the  in- 
ference from  that ;  and  to  the  other  part  of  the  arg^ 
ment,  it  is  plain,  as  the  answer  states,  that  the  defendant 
would  naturally  hold  himself  out  as  agent,  when  suing 
in  the  names  of  the  others,  though  to  his  own  use.  But 
whatever  weight  there  might  be  in  those  ciroumstanoes 
and  in  the  testimony  of  Willis,  the  whole  is  completely 
overthrown  by  the  deductions  necessarily  to  be  made 
from  a  few  other  undisputed  and  indispensable  facts. 
One  is  the  fact,  that,  pending'the  suit  with  Cunningham, 
Willis  entered  into  a  part  of  the  land  under  Cunningham 
and  as  his  tenant.  Now,  if  it  had  been  understood,  that 
Nicholas  Michael  was  suing  for  the  benefit  of  Willis  and 


JUNE  TERM,  1846,  3inr 


fc  ■  m 


Mioba«l  «.  MidifteL 


his  wife,  would  be  have  attempted  to  defeat  his  own  bHl 
by  becoming  the  tenant  of  his  adversary  7  Undoubtedly 
not.  The  other  is,  that  the  suit  against  Cunningham 
pended  fourteen  years,  and,  during  the  whole  time  and 
for  three  years  afterwards — ^until  this  bill  was  filed — ^the 
plaintiff  did  not  look  after  it  at  all,  made  no  enquiries  as 
to  its  progress  or  result,  and  had,  indeed,  no  communi- 
eation  whatever  with  the  defendant,  or  with  the  so* 
licitor  or  counsel  in  the  cause,  except  that  he  once  ex* 
pressed  his  indignation  that  Willis  should  pretend  any 
right  to  the  land,  or  go  in  under  the  opposite  title.  If 
the  suit  had  been  for  his  benefit — as  he  says  he  un- 
derstood it — ^it  cannot  be  believed,  that  he  should  have 
been  so  totally  regardless  of  his  own  interest,  as  not 
to  have  opened  his  mouth  about  it,  for  upwards  of  seven* 
teen  years.  On  the  opposite  supposition,  that  he  had 
agreed,  that  his  uncle  should  take  the  whole  of  the  land, 
and  that  he  had  conveyed  his  claim  to  him,  and  that  the 
uncle  was  carrying  on  the  suit  for  his  own  benefit,  every 
thing  is  consistent. 

The  Court  has  no  doubt,  therefore,  that  the  plaintiff 
well  knew,  when  he  executed  the  deed  to  his  uncle,  that 
it  included  the  whole  of  the  land,  which  had  been  pur* 
chased  from  McCuUoch :  as  well  that  then  in  the  pos- 
session of  Hugh  Cunningham's  heirs,  as  that  which  had 
been  recovered  from  Allen.  And  we  are  well  satisfied, 
that  this  pretence  would  never  have  been  set  up,  if  the 
plaintiff  had  not  hoped,  that  he  might  have  had  some 
ground  of  relief  in  the  doctrine  of  the  Court  of  Equity 
which  forbids  undue  advantages  being  made  in  contracts 
between  persons  standing  in  confidential  relations. 

There  is  no  doubt  about  the  rule  of  the  Court.  If  a 
guardian,  agent,  or  other  person  standing  in  a  confidential 
relation,  avail  himself  of  information,  which  his  situation 
pots  him  in  possession  of,  or  of  the  influence,  which  is  the 
natural  consequence  of  habitual  authority  or  confidence, 
to  gain  an  undue  advantage  by  getting  obligations  or  con» 
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veyances  without  adequate  consideration*  they  cannot 
stand.  The  Court  regards  such  transactions  as  extremely 
dangerous,  and  sets  them  aside,  except  as  secnrities  for 
what  may  have  been  done  under  them.  Even  if  that 
were  done  here,  the  plaintiff,  it  would  seem,  would  not 
profit  by  it,  as  it  is  fully  clear,  the  land  cost  the  defendant 
the  value  to  the  last  farthing.  But  the  difficulty  is,  to 
make  the  principle  of  equity  reach  this  case,  by  finding 
such  a  confidential  relation  between  the  parties  as  comes 
within  the  sense  of  the  rule,  or,  if  there  was,  that  any 
undue  advantage  was  taken  of  the  defendant.  It  ma]% 
however,  be  remarked,  in  the  first  place,  that  the  plain- 
tifl**s  witnesses,  Willis  and  wife,  completely  disprove  the 
statements  of  the  bill,  as  to  the  pretended  professions  of 
paternal  regard  on  the  part  of  the  uncle,  and  the  compli* 
ance  with  the  demands  on  the  part  of  the  plaintiflT  being 
the  effect  of  confidence  or  induced  by  personal  influence : 
They  make  out  a  case,  in  which  the  defendant  insisted 
upon  his  rights,  and  threatened  to  enforce  them  against 
the  properties  and  bodies  of  the  plaintiffs,  and  his  wit- 
nesses.  But,  passing  by  that  contradiction,  we  will  come 
to  the  other  point.  There  was  no  guardianship  in  fact  of 
the  plaintifi*  by  his  uncle,  nor  any  agency  constituted  by  the 
contract.  The  whole  matter  is,  that  the  uncle  had  been 
suing  for  the  land  for  his  own  benefit,  in  the  names  of 
the  infant  heirs  of  a  former  equitable  owner.  Whether 
his  claim  of  a  purchsise  or  donation  from  a  former  owner 
was  well  or  ill  founded,  makes  no  difierence  to  this  pur- 
pose. He  represented  a  case  to  the  plaintifi*,  in  which,  if 
true,  he  had  really  been  suing  for  himself  and  not  for  the 
plaintiff,  though  he  had  been  proceeding  in  the  plaintiff's 
name.  Now,  he  candidly  told  the  plaintiff,  that  he  could 
not  establish  the  contract  with  the  plaintifPs  father;  and 
therefore  it  was  at  the  plaintiff's  option  to  claim  the  land 
and  take  it  under  certain  known  incumbrances,  or  let  the 
defendant  have  it  as  his  own,  under  those  encumbrances, 
according  to  the  alleged  understanding  with  the  plain- 
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tiff^s  father.  The  latter  arrangement  the  plaintiff  pre* 
ferred,  and  very  properly,  if  he  had  any  faith  in  the  as* 
•urance  of  his  uncle,  because  he  was  but  fulfilling  the 
engagement  of  his  father,  under  which  his  uncle  had 
inourred  much  expense,  and  had  vast  trouble.  Thus 
viewed,  the  transaction  was  not  a  sale  of  the  plain* 
tiff*3  property.  Neither  party  so  regarded  it,  for  not  a 
cent  was  offered  by  the  one  or  received  by  the  other. 
It  was  a  mere  surrender  of  a  legal  title,  and,  as  it  were* 
to  the  equitable  owner  of  the  land — a  title  which  au 
honest  man  could  not  have  withheld.  The  bill  puts  the 
case  upon  the  assumption  by  the  defendant  of  the  title 
of  next  friend  of  the  plaintiff,  in  the  bill  filed  in  his 
name,  and  calling  himself  agent  in  conducting  the  busi. 
Bess.  But  that  is  a  poor  quibble ;  for  those  titles  the  de- 
fendant was  obliged  to  assume,  because  he  had  to  sue  in 
the  plaintiff's  name,  and  ho  was  at  the  time  an  infant. 
The  question  is,  for  whose  benefit  he  was  suing.  Was 
he  really  endeavoring  to  recover  the  land,  as  land  equita- 
bly belonging  to  the  plaintiff  or  himself.  Upon  the  re- 
cord, he  said,  necessarily,  that  it  was  the  plaintiff  *s ;  but 
every  body  understood,  as  Mr.  Fisher  states,  that  the  de- 
fendant was  the  sole  manager,  and  conducted  the  case 
as  if  it  was  his  own.  If  the  defendant  had  meant  any- 
thing unfair,  and  his  object  had  been  to  make  a  profita- 
ble bargain  out  of  his  nephew,  he  would  have  made  his 
proposals  before  the  suit  was  decided,  when  he  might 
have  expected  an  advantage.  But,  instead  of  that,  he 
waited  until  the  decision,  and  then  made  a  representa- 
tion to  the  plaintiff  and  his  sister,  which  does  not  appear 
to  have  been  in  any  respect  unfounded,  except  in  a  mis- 
take as  to  her  being  an  heir ;  and,  under  the  influence  of 
the  representation,  they  agreed  to  convey  their  formal 
title,  and  the  plaintiff  has  acquiesced  in  that  arrange* 
meat  seventeen  years  without  a  murmur — while  the  de- 
fendant was  prosecuting  a  doubtful  litigation  at  great 
expense  for  nearly  half  of  tho  property.     It  is  as  clear. 
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that  the  defendant  prosecuted  the  first  suit  upon  a  claim 
of  his  own  to  the  land,  as  that  he  did  the  second,  thongh 
his  title  in  the  first  instance  was  not  established  by  such 
apparent  proof  as  it  was  in  the  second,  when  he  had  ob^ 
tained  a  deed  from  the  plaintifi"  for  the  whole  of  the 
land.  It  is  a  total  perversion  of  the  rule  of  equity,  to 
apply  it  to  such  a  case.  There  had  in  fact  been  no  con- 
fidential relation  between  the  parties,  nor  any  previons 
communications  even ;  and  there  was  no  purchase,  as  of 
the  plaintiff's  right  in  the  land.  He  simply  gave  up  a 
nominal  claim  to  it,  as  all  the  parties  understood.  Be- 
sides, if  it  had  been  a  sale,  it  would  have  been  one,  as 
we  have  already  seen  in  considering  the  other  point,  in 
which  the  land  stood  the  defendant  in  the  fullest  value* 
Upon  the  whole,  therefore,  the  Court  deems  the  suit 
to  be  entirely  groundless,  and  dismisses  the  bill  with  costs^ 

Per  Curiam.  Bill  dismissed  with  ctosta.  ' 


GEORGE  W.  LOGAN  Sl  AL.  w.  PETER  GREEM  &   AL. 

Pbr  Danibl,  J.  Merger  never  takei  place,  when  it  would  have  the  effect  tv 
destroy  intermediate  vetted  estates  in  third  persona. 

When  there  is  &ii  outstanding  lease  for  a  number  of  years,  and  the  reversioner 
make*  a  new  lease  to  third  persons  to  commence  immediately,  tbn  is  a 
Tested  estate ;  and,  although  the  second  lessees  eojiKl  not  take  jMSsesmm  of 
their  term,  inasmuch  as  the  possession  belonged  to  the  first  leasee,they  would 
have  a  concurrent  lease  and  be  entitled  to  all  the  rents  issuing  out  of  the 
term  of  the  first  lessee,  and  on  the  expiration  of  that  term,  they  could  le* 
gaily  enter  and  possess  the  land  for  the  residue  of  their  own  term.  This 
eatate  would  prevent  a  merger  whea  tha  first  leesae  became  outillad  to  th# 
reversion. 

Ent,  if  the  deed,  conveying  this  second  interest,  created  only  what  is  aomo* 
times  called  a  future  lease,  that  is,  a  contract  to  have  a  lease  to  commenca 
alter  the  expiration  of  the  first  lease,  then  it  conveyed  oo  pcesent  titatw  la 
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Ui«  land,  either  iii  interest  or  posseasioiL  It  would  be  only  aa  inltreut 
ttrmini,  which  neither  makei  a  merger,  nor  prevents  one,  but  may  be  ac- 
celerated in  the  time  of  its  becomln|r  an  estate  in  the  land  by  poasentOBr 
by  the  merger  of  an  antecedent  vested  term  by  the  termor's  porchaaiAg  in 
the  next  immediate  estate  in  reversion. 

Cause  removed  from  the  Court  of  Equity  of  Ruther^ 
ford  County,  at  the  Spring  Term,  1846. 

Thomas  Hall  was  seized  in  fee  of  a  tract  of  land,  con- 
taining about  100  acres,  in  Rutherford,  and  on  the  24th 
of  September  1823,  leased  it  to  William  Owens  for  the 
term  of  thirty  years  thereafter  rendering  r'ent,  and  Owens 
entered  into  the  premises.  The  bill  charges,  that  the 
land  consisted  partly  of  cultivated  and  partly  of  wood 
land,  and  that  the  lease  was  for  the  purposes  of  farming 
only.  In  1824,  Hall  devised  the  reversion  to  Thomsis 
Coggin,  and  on  the  11th  of  July  1831,  Coggin  made  to 
Thomas  Dews,  John  McEntire  and  John  Logan,  a  lease 
for  thirty  years,  (expressed  to  be,)  "  to  a  certain  extent, 
and  for  certain  purposes  thereinafter  to  be  named,  of  a 
certain  tract  of  land,  on  which  William  Owens  now 
lives,  lying,  &c.,  on  the  conditions  following,  viz.  for  the 
special  and  sole  purpose  of  digging  and  searching  for, 
and  extracting  the  precious  metals,  if  any  be  there  found, 
on  or  from  any  and  every  part  of  the  said  premises" ;  and 
granting  also  such  ways,  woods,  water,  stone  and  timber 
for  machinery,  building,  and  other  purposes,  as  might  be 
found  necessary  and  useful  for  prosecuting  the  business 
of  opening  and  working  mines  on  the  premises.  In  con- 
sideration whereof,  it  was  agreed  between  the  parties, 
that  Coggins  should  be  entitled,  equally  with  the  three 
lessees,  to  the  privilege  of  working  in  the  mines  so  opened, 
and  using  the  machinery  so  to  be  erected  and  draw  a  pro- 
portion of  the  metals  according  to  the  number  of  hands 
furnished  by  each,  provided  that  the  number  furnished  by 
Coggins  should  not  exceed  one  fourth — the  whole,  how- 
ever, subject  to  the  understanding  and  proviso,  that  it 
should  be  at  the  option  of  the  lessees  to  erect  such  ma- 
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chinery  as  they  thought  requisite,  or  none  at  all,  and  to 
work  or  not  to  work  mines  on  the  premises,  as  they  might 
please.  The  bill  states  that  the  foregoing  lease  was  made 
with  the  privity  and  consent  of  Owens ;  and  that,  shortly 
thereafter,  the  lessees  entered  on  the  premises  and  com- 
menced working  for  gold,  Owens  then  living  on  the  land, 
and  knowing  of  their  operations  and  making  no  objection 
thereto,  nor  setting  up  any  claim  to  the  minerals  in  the 
land.  The  bill  further  states,  that  on  the  19th  of  Septem- 
ber, 1831,  Logan  purchased  from  Coggins  the  interest  in 
the  minerals,  and  right  of  working  for  gold  and  other 
metals  to  him  reserved  or  secured  by  the  previous  lease 
of  July ;  and  that  Owens  was  also  present  at  that  time, 
and  made  no  objection  to  the  contract,  but,  on  the  con* 
trary,then  contracted  with  Coggin  for  the  purchase  of  the 
reversion  in  the  premises,  and  took  from  him  a  covenant 
to  convey  the  laud  to  him  in  fee,  expressly,  however,  sub- 
ject to  the  rights  of  Logan,  Dews,  and  M cEntire,  under 
the  said  lease  and  contract ;  and  that,  on  the  same  day, 
Owens  agreed  in  writing  with  Logan,  that  he  might  erect 
on  the  premises  a  grist-mill  and  use  it  for  the  term  of 
thirty  years,  and  at  the  end  thereof  remove  the  stones. 

The  bill  then  states,  **  that  the  said  company  soon  ceased 
to  work  the  mines ;  and  it  so  remained  until  about  the 
year  1840,  when  the  defendants.  Green,  McDowell,  and 
Lord,  pretending  some  right  so  to  do,  opened  mines  on  the 
land  and  took  thereout  four  or  five  penny  weights  of 
gold.'*  It  is  then  stated,  that  Dews,  one  of  the  lessees, 
died  in  1838,  having  made  a  will  and  given  all  his  estate 
to  his  father,  Thomas  Dews  the  elder,  one  of  the  plain- 
tiffs ;  and  that  John  Logan  died  ip  1842,  having  made  a 
will,  in  which  he  gave  his  interest  in  the  premises  to 
George  W.  Logan,  and  appointed  him  and  John  W.  Logan 
the  executors,  who  are  the  other  plaintiffs. 

The  bill  was  filed  in  1843  against  Mclntire,  Green, 
McIXowell,  and  Ford,  and  prays  that  the  three  latter  may 
discover  what  gold  they  have  collected  on  the  premisesf 
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Aad  may  be  decreed  to  pay  to  the  plaintiffs  '^  such  dama- 
ges«  rents  and  profits,  as  may  be  just." 

The  defendant,  Green,  states  that  in  1840  he  took  a 
lease  of  the  premises  from  William  B.  Owens,  a  son  of 
William  Owens,  to  whom  the  latter  had  made  a  deed  in 
fee  for  them;  that  his  lease  was  for  the  purposes  of 
mining  and  was  for  five  years,  paying  a  rent  of  one-sixth 
part  of  the  gold  found  ;  and  that  he  admitted  McDowell 
and  Ford  under  him.  The  three  then  state,  *  that  they 
have  paid  the  rent  to  Owens,  and  set  forth  the  amount  of 
the  gold  found,  which,  they  say,  will  not  more  than  com- 
pensate for  the  expenses  of  working.  Green  states,  that 
before  he  took  the  lease,  he  had  heard,  that  some  contract 
had  been  made  by  Coggins  and  Dews,  Logan  and  McEn- 
tire,  respecting  the  premises,  and  that  he  applied  to  Mc- 
Entire  to  know  what  it  was,  and  whether  it  was  still  in 
force,  and  was  informed  by  him  that  there  had  been  such 
a  lease  as  is  stated  in  the  bill,  but  that,  soon  afterwards, 
the  lessees,  having  commenced  operations,  found  the  bu« 
siness  unprofitable,  and  abandoned  the  lease.  The  de- 
fendants deny,  that  as  far  as  they  are  informed  and  be- 
lieve, William  Owens  was  privy  to  the  making  of  the 
lease  or  contract  from  Coggins  and  Dews,  Logan  and 
McEntire,  or  assented  to  the  same  before  or  afterwards, 
or  agreed  that  they  might  open  or  work  any  mines  under 
the  same.  The  answer  also  states,  that  the  defendants 
believe,  that  Logan  did  ma^e  some  verbal  contract  with 
Coggins  for  the  purchase  of  his  interest  in  the  metals  on 
the  premises,  under  the  previous  lease,  for  some  small 
price,  which  was  paid  in  a  barrel  of  flour  and  70  gallons 
of  whiskey ;  but  that,  after  the  mines  had  been  found 
not  to  be  worth  working  as  aforesaid,  Logan  rescinded 
the  contract  with  Coggins,  and  took  Coggins'  bond  for 
the  value  of  the  flour  and  whiskey,  and  afterwards  re- 
ceived  the  money  thereon. 

The  plaintifls  took  the  deposition  of  James  Walker^ 
who  says  that  he  knows  nothing  of  the  lease  to  Dews^ 
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Logan  and  McEntire;  but  that  he  was  present  when 
Logan  and  Coggins  made  a  verbal  agreement  for  the 
sale  of  Coggins'  mineral  interest  to  Logan,  which  was 
afterwards  to  be  reduced  to  writing.  The  witness  says 
he  cannot  state  the  time,  farther  than  that  it  was  be« 
tween  1828  and  1831  ;  but  that  William  Owens  was 
present,  and  made  no  objection  ;  and  that,  sometime  af- 
terwards, Logan  called  on  him  in  Rutherfordton  to  wit- 
ness that  he  M^as  then  paying  Coggins  for  his  interest 
in  the  mine,  and  let  him  have  some  liquor  and  flour. 

AH  the  other  testimony  for  the  plaintiffs  relates  to  the 
proceeds  of  the  mines  worked  by  the  defendants  Green, 
McDowell  and  Ford. 

The  other  defendants,  under  an  order,  took  the  deposi- 
tion of  the  defendant  McEntire.  He  says,  that  after  the 
lease  from  Coggins,  he  and  Logan  worked  on  the  land 
"  two  or  three  days,  for  the  purpose  of  testing  it" :  that 
Owens  was  opposed  to  it,  but  after  a  while  consented 
that  they  might  test  outside  of  his  field,  and,  after  they 
had  done  so,  he  consented  for  them  to  test  it  inside  of 
the  field :  that  for  that  purpose  they  sunk  six  or  seven 
pits  and  found  but  little  gold,  and  then  abandoned  all 
idea  of  working  farther,  and  never  went  back :  that 
he  gave  this  infoi^mation  to  the  other  defendants,  and 
gave  his  consent  that  they  should  take  a  lease  from 
Owens  in  1840,  but  told  them  he  would  not  act  for  Ixh 
gan,  who,  he  believed,  still  set  up  some  claim. 

It  is  further  proved  by  two  witnesses,  Cole  and  Owens, 
that  William  Owens,  when  informed  that  the  lease  had 
been  made  by  Coggins  to  Dews,  Logan  and  McEntire, 
expressed  much  dissatisfaction  and  would  not  agree  that 
they  should  work  on  the  premises  even  for  the  purpose 
of  "  testing"  the  mines ;  that  those  persons  did,  never- 
theless, go  on  for  a  short  time,  until  they  became  satis- 
fied that  there  were  no  mines  worth  working,  and  then 
abandoned  the  premises  ;  that  Logan  informed  Coggins 
that  they  could  make  nothing,  and  insisted  that  he  should 
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rescind  the  contract,  and  that  finally  it  was  agreed  to 
rescind,  and  that  Coggins  should  pay  Logan  for  certain 
flour  and  whiskey  which  Logan  had  paid  him  on  the 
contracts  respecting  the  mines ;  that,  in  a  few  days  after* 
wards.  Coggins  agreed  to  sell  t^e  premises  in  fee  to 
Owens,  and  made  him  a  deed,  which  appears  to  be  dated 
September  28th,  1831,  and  that  Logan,  when  he  heard 
of  it,  applied  to  Owens  to  secure  in  his  hands  Logan's 
demand  against  Coggins  for  the  flour  and  whiskey,  but 
was  informed  that  Owens  had  fully  satisfied  Coggins  for 
the  purchase  money,  and  thereupon  lie,  Logan,  took 
Coggins'  own  bond  to  himself  for  the  ampunt. 

No  counsel  for  the  plaintifis. 
Badger,  for  the  defendants, 

RuFFiN,  C.  J.  This  is  a  singular  bill,  seeking  merely 
an  account  of  the  profits  of  working  the  mines  by  some 
of  the  defendants,  and  payment  of  shares  thereof  to  the 
plaintifis,  without  asking  any  relief  in  respect  of  the  title 
of  the  land,  and  without  bringing  before  the  Court  Cog- 
gins, under  a  contract  with  whom  the  plaintifi*s  claim, 
and  under  whom  also  the  defendants  claim ;  and  without 
bringing  in  William  Owens,  on  whose  consent  to  their 
lease  and  contract  they  rely  to  give  them  efficacy,  and 
under  whom  also  the  defendants  claim,  who  have  worked 
the  mines.  But,  without  noticing  any  objections  arising 
from  these  circumstances,  there  are  others  upon  the 
facts  which  are  decisive  against  the  bill. 

It  is  objected,  first,  by  the  defendants'  counsel,  that 
the  plaintifis  have  failed  to  establish  their  title,  as  set 
forth,  under  the  wills  of  Dews  and  Log:an,  two  of  the 
lessees ;  as  they  are  not  admitted  in  the  answers,  nor 
copies  of  them  exhibited.  This  objection  is,  of  course, 
fatal ;  but  if  there  were  nothing  more  in  the  cause, 
the  Court  would  be  disposed  to  consider  it  a  case  of 
surprise,  and  allow  the  proofs  to  be  completed  by  ex- 
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hibiting  copies  of  the  wills  now.  It  would,  however* 
be  of  no  avail  to  do  so,  as  there  are  other  grounds,  on 
which  all  relief  to  the  plaintiffs  must  be  denied.  In  the 
first  place,  as  far  as  the  assent  of  W.  Owens,  (who  was 
in  possession  under  ^  previous  lease  for  a  term,  of  which 
22  years  were  unexpired)  is  material  to  the  validity  of 
the  subsequent  lease,  under  which  the  plaintiffs  claim,  on 
which  assent,  indeed,  the  bill  rests  entirely  the  efficacy 
of  that  lease  as  against  Owens,  the  evidence  directly 
contradicts  the  statements  of  the  bill.  There  is  no  proof 
whatever  of  such  assent.  Although  Mr.  McEntire,  one 
of  the  parties  to  that  lease  is  examined,  the  plaintiffs  do 
not  even  ask  him  a  question  upon  the  point ;  and  it  is 
clear  from  what  he  and  the  witnesses,  Cole  and  Mrs.  Ow- 
ens, all  say,  that  W.  Owens  did  not  know  of  the  lease 
until  after  it  had  been  made,  and  that  he  never  did  agree 
to  it.  It  is  true.  Walker  says,  that  Owens  was  present 
when  Logan  made  a  verbal  agreement  with  Coggins,  asd 
made  no  objection.  But  that  clearly  relates  to  the  agree- 
ment, subsequent  and  distinct  from  the  lease  between 
Coggins  and  Logan  alone,  for  the  sale  of  Coggin's  mineral 
interest,  as  it  is  called,  under  the  lease  itself:  for  Walker 
speaks  of  the  whiskey  and  flour,  as  being  paid  on  the  con- 
tract to  which  he  deposes,  which  must  refer  to  the  subse- 
quent transaction,  since,  for  the  original  lease  itself  there 
was  no  such  consideration  as  appears  upon  its  face. 
McEntire  says,  indeed,  that,  afler  at  first  refusing,  Owens 
consented  to  let  them  *'  test''  the  mines ;  which,  we  sup- 
pose, means  that  he  allowed  them  to  make  some  exami- 
nations with  the  view  simply  to  ascertain,  whether  the 
land  contained  gold,  or  enough  of  it  to  be  worth  working. 
This  he  might  have  done,  and,  as  we  think,  did,  as  one 
mode,  and  perhaps  the  easiest,  of  preventing  disputes  be- 
tween the  parties,  as  he  would  naturally  expect,  if  it 
should  turn  out  there  was  little  gold,  that  he  would  have 
no  more  trouble  upon  the  subject  That  is  very  differeDt 
from  his  yielding  to  them,  as  a  matter  of  right  under  their 
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lease,  ingress  upon  the  premises  for  the  purpose  of  open- 
ing and  working  mines  where  they  pleased. 
<  But,  secondly,  McEntire  says,  that,  after  they  had  satis- 
fied themselves  by  **  tests,**  that  there  was  too  little  gold 
to  make  the  business  worth  pursuing,  the  lessees  from 
Coggins  abandoned  all  idea  of  it;  and  there  can  be  little 
doubt  that  they  so  informed  Owens.  It  is  natural  to  sup- 
pose  so,  after  what  had  passed  between  them,  as  stated 
by  this  witness.  But  the  other  two.  Cole  and  Mrs.  0\V- 
ens,  state  that  Logan  and  Coggins  expressly  agreed  to 
rescind.  Whether  they  did  it  effectually  or  not,  as  be- 
tween themselves,  is  not  material.  It  is  sufScient,  that 
Logan  and  Coggins  so  represented  to  Owens,  and  that, 
tinder  that  belief,  he  purchased  the  premises  from  Coggins 
as  unincumbered  and  unaffected  by  either  of  the  previous 
contracts  with  Logan,  or  with  him  and  his  associates. 
Certainly  contracts  cannot  afterwards  be  set  up  with  good 
faith  against  W.  Owens,  or  any  persons  claiming  under 
him ;  and  especially  after  lying  by,  without  once  setting 
up  the  claim,  for  nine  years  or  thereabouts. 

Daniel,  J.  When  William  Owen,  the  tenant  under 
Hall,  purchased  from  Coggins  the  reversion  in  fee  on  the 
land,  the  two  estates,  to-wit,  his  term  and  his  reversion 
in  fee  then  meeting  in  the  same  person,  would  have  had 
the  effect  of  merging  the  precedent  lesser  estate  in  the 
fee,  if  there  had  been  no  intermediate  estate,  outstanding 
in  a  third  person.  But  merger  never  takef  place,  when 
it  would  have  the  effect  to  destroy  intermediate  vested 
estates  in  third  persons.  If  Coggins'  lessees  had  been 
the  owners  of  their  term  in  all  the  land,  and  the  lease 
was  to  have  commenced  immediately,  it  would  in  law 
have  been  a  vested  estate  in  interest  for  the  term  of 
thirty  years.  And,  although  they  could  not  have  taken 
possession  of  their  term,  inasmuch  as  the  possession  be* 
longed  to  Owen,  the  first  lessee,  they  would,  however. 
have  had  a  concurrent  IcasCr  and  hayfi  been  entitled  to 
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ii\l  the  rents  issuing  out  of  Owen's  term;  and,  on  the  ex- 
pirution  of  that  term,  they  could  have  legally  entered, 
and  possessed  the  land  for  the  residue  of  their  own  term. 
If  the  deed  from  Coggins  to  Logan  and  others  created 
only  what  is  sometimes  called  a  future  lease,  to-wit,  a 
contract  to  have  a  lease  for  thirty  years,  to  commence 
after  the  lease  to  Owen,  then  it  would  have  conveyed 
no  present  estate  ^in  the  land,  either  in  interest  or  in  pos- 
session. It  would  have  been  only  an  interesse  terminU 
which  neither  makes  a  merger  nor  prevents  one,  but 
may  be  accelerated,  in  the  time  of  its  becoming  an  es- 
tate in  the  land  by  possession,  by  the  merger  of  an  ante* 
cedent  vested  term  by  the  termor  purchasing  in  the  next 
immediate  estate  in  reversion.  Whitcchurch  v.  ]l7iite-. 
vhnrclu  2  Torre  W.  23G.  Dyer  1 12  (a.)  10  Vin.  Ab.  204, 
vol.  3  and  264  pi.  3.  Sheph.  Touch.  106.  Preston  on 
Estates,  20S  to  212  (new  pages).  The  deed  from  Coggins 
to  Logan  &:  al.  cannot  be  construed  an  estate  or  lease  of 
the  laud  for  thirty  years,  concurrent  with  the  lease  to 
Owen  ;  because  the  things,  attempted  to  be  leased  in  that 
deed,  to-wit.  minerals,  timber  and  fire- wood,  were  not 
in  law  capable  of  being  leased^  so  as  to  enable  the  lessee 
to  have  a  concurrent  lease  with  Owen,  in  those  things, 
Coggins^  at  the  date  of  his  deed  to  Logan  and  others^ 
could  not  himself  have  entered  upon  Owen,  and  opened 
the  mines,  cut  timber  or  fire-wood,  without  the  permis* 
sion  of  Owen.  And  if  he  could  not  do  such  things  him- 
self, it  is  certain,  that  he  could  not  assign  to  Logan,  and 
others  the  right  to  do  them  This  deed,  therefore,  con* 
veyed  no  present  estate,  out  of  the  reversion.  It  is  then 
to  be  considered  by  us,  as  a  contract  only,  to  have  the 
mineral  ores,  timber,  fire- wood,  &c.  at  the  time  of  the 
expiration  of  the  term  of  Owen.  It  then  is  an  interesse 
terminij  and,  coming  in  between  Owen's  term  and  rever- 
sion, it  cannot  prevent  a  merger  of  his  term  in  his  re- 
version. By  that  reversion,  this  interesse  termini  was 
accelerated,   in  tlie  time  it  Wiis  to  become  an  estate. 
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For  it  was  to  become  an  estate,  as  soon  as  the  thirty 
years'  lease  of  Owen  ceased  to  exist ;  and  it  did  cease  to 
exist,  as  soon  as  it  was  merged,  to-wit,  on  the  very  day 
Owen  purchased  the  fee  from  Coggins.  The  instant 
Owen*s  term  merged  in  his  reversion,  that  instant  the 
interesse  termini  of  Logan  and  others  sprung  into  an 
estate^  coupled  with  a  right  of  entry  into  the  possession 
of  the  things  leased.  They  had  never  alienated  their  in- 
terest in  the  land  by  any  writing.  It,  therefore,  by  the 
statute  of  frauds,  still  remained  in  them.  But  Owen  and 
Wiiy  s^n,  William  B.  Owen,  and  the  defendants,  have  con- 
tinued in  the  adverse  posi^ession  of  the  land,  ever  since 
Coggins  sold  the  reversion  to  Owen,  to-wit,  ever  since 
September  1831.  This  bill  is  an  ejectment  bill,  brought 
to  have  an  account  of  the  profits  of  land,  which  has 
been,  and  now  is,  in  the  possession  of  William  Owen  and 
his  assignees  for  many  years.  This  Court  never  relieves 
in  such  a  case,  before  the  plaintiffs  recover  possession  of 
their  term  at  law.  And,  secondly^  the  answer  of  neither 
of  the  defendants  admits  that  the  two  plaintiffs,  George 
W.  Logan  and  John  W.  Logan  are  the  executors  of  John 
Logan,  dec'd.,  or  that  the  said  John  Logan  died  testate. 
The  defendants  do  not  admit,  that  Thomas  Dews,  Jun.  is 
dead  testate ;  and,  if  that  fact  appeared,  his  executor 
ought  certainly  to  sue,  and  not  his  legatee,  Thomas  Dews, 
Sen.  as  he  is  described  in  the  bill.  There  is  a  replica- 
tion to  all  the  answers,  and  there  is  neither  any  probate 
nor  any  copies  of  the  wills  of  John  Logan  or  Thomas 
Dews,  Jun.  We  must,  for  the  reasons  above  mention- 
ed, dimiss  the  bill,  with  costs  to  be  taxed  against  the 
plaintiffs. 

Pkr  Curiam.  Bill  dismissed  with  costs. 


TO    SUBSCRIBERS. 

The  undersigned,  having  become  Proprietor,  since  June 
Term,  1845,  of  the  Supreme  Court  Reports,  respectfully 
requests  Subscribers  thereto,  to  make  payment  to  him, 
for  the  numbers  published  since  that  date.  The  price  of 
the  Number  for  December  Term  1845,  was  $4  50  ;  and 
of  that  for  June  Term  1846,  (the  present,)  $4. 

The  present  Number  finishes  the  6th  Volume  of  Law, 

the  Index  to  which  is  now  in  Press,  and  will  be  forwarded 

in  a  few  days  to^  Subscribers. 

WESTON  R.  GALES. 
iVovrfjibrr  2,  1816. 
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JOHN  MORRISON  m.  JAMES  MEACHAM. 

Ib  «  mit  in  Equity  to  tecof  er  upon  a  loit  bond,  whra  the  taumn  deaicitkvt 
Umi*  was  «  bond,  ih»  nnio  degrM  of  proof  if  roqniMte,  which  m  Cowl  of 
law  wottid  call  for,  to  bo  laid  boforo  tho  jory  apon  non  cff  facUm  ploadtdl 
to  a  declaration  on  a  loot  bond. 

Am  tho  doclaration  wonld  havo  boon  to  avor  tho  loalini;  of  tho  obligation,  aai 
idontify  it  by  ita  date,  day  of  payment  and  the  ana  mentioned  hi  tt,  ••  thn 
pfoof  wonld  have  to  come  np  to  that  dweriplian. 

Game  transmitted  by  consent  of  the  parties  from 
the  Conrt  of  Equity  of  Richmond  County,  at  the  Fall 
Term,  1846. 

The  bill  was  filed  in  August,  1848,  and  prays  the  pay* 
ment  of  a  lost  bond.  It  states  that  pre rions  to  the  month 
of  December,  1836,  the  defendant  was  indebted  to  the 
plaintiff  in  the  sum  of  660,  and,  for  the  purpose  of  seeur- 
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ing  the  same^.  executed  to  the  plaintiff  a  bond  for  that 
suiDf  with  another  person  as  his  surety,  who  has  removed 
from  this  State.  The  bill  states,  that  the  plaintiff  is  un* 
able  to  remember  the  date  of  the  bond,  or  who  was  the 
subscribing  witness  to  it ;  but  it  avers  that  it  was  paya- 
ble on  some  day  in  December  183G.  The  bill  further 
states,  that  in  1S39,  the  plaintiff  lost  his  pocket  book* 
which  contained  that  bond  and  several  others,  and  that 
he  has  never  been  able  to  recover  this  or  any  other  of 
those  papers ;  but  that  they  are  certainly  lost :  That  the 
plaintiff  never  received  from  the  defendant,  nor  the  other 
obligor,  nor  any  other  person,  payment  of  the  debt,  or 
any  part  of  it,  but  that  the  whole  sua  together  with  in* 
tercst  thereon  is  due  to  him :  And,  after  a  tender  of  in* 
demnity,  the  bill  prays  payment.  The  bill  is  verified  by 
the  affidavit  of  the  plaintifil 

The  answer  denies,  that  the  defendant  ever  gave  the 
plaintiff  a  bond  by  himself,  or  with  any  other  person,  for 
the  sum  of  860,  or  any  other  sum,  during  the  year  1836, 
or  any  subsequent  period  ;  and  it  avers  that  the  defen- 
dant paid  every  debt  which  he  had  contracted  to  the 
plaintiff  at  any  time  before  183(5. 

There  is  evidence  that,  in  January  1836,  the  plaintiff 
•held  a  bond  of  the  defendant  to  him  for  9100,  which  the 
defendant  paid  and  too^  up ;  and  there  is  no-  evidenee  of 
subsequent  dealings  between  them.  But  a  son  of  the 
plaintiff  states,  that  in  1842  or  1843,  in  a  conversation 
,with  the  witness  respecting  the  bonds  of  some  other  per- 
sons, which  the  plaintiff  had  stated  he  had  lost,  the  de- 
fendant remarked,  ^  your  father  had  a  note  against  me 
for  about  sixty  dollars,  and  it  is  gone  as  well  as  the  rest ; 
and  I  am  not  willing  to  pay  it,  unless  it  be  produced.*^ 
The  wife  of  the  last  witness  states,  that,  about  the  same 
period,  she  heard  a  conversatioa  between  the  plaintiff's 
-wife  and  the  defendant,  in  the*  course  of  which  the  former 
said,  **  I  have  no  harm  against  you,  Mr.  Meacham,  if  yo« 
would  pay  my  husband  the  money  you  borrowed  of  him-J* 
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and  he  replied :  **  well,  if  he  will  bring  me  my  note,  I 
will  pay  him ;  bat  he  has  lost  my  note,  and  I  do  not  want 
to  pay  it  twice."  The  witness  states,  that  she  knew 
nothing  of  the  debt,  and  that  neither  of  the  other  persons 
mentioned  what  money  was  alluded  to,  nor  what  sam ' 
was  due  or  alleged  to  be  due  from  the  defendant 

Strange^  for  tb^  plaintiff 
No  counsel  for  the  defendant. 

Rurny,  C.  J.  The  evidence  is  not  sufficient  to  au- 
thorize a  decree  for  the  plaintiff,  in  opposition  to  the  an« 
swer,  which  peremtorily  denies  the  execution  of  any 
such  bond,  or  the  existence  of  any  debt  whatever.  With- 
out stopping  to  consider,  whether  any  proof  of  the  loss  of 
the  bond  is  necessary  upon  the  hearing,  and  admitting 
some  to  be  requisite,  it  seems  pretty  certain,  that  very 
slight  ^evidence  answers  on  that  point ;  and  we  should  be 
satisfied  with  that  before  us,  supposing  it,  however,  to  be 
first  admitted  or  established,  that  the  bond  once  actually 
subsisted,  which  it  is  alleged  has  been  lost.  Upon  that 
question  there  is  nothing  in  the  nature  of  the  jurisdiction 
of  a  Court  of  Equity,  when  the  answer  denies  that  there 
was  a  bond,  to  dispense  with  the  degree  of  proof,  which 
a  Court  of  law  would  call  for,  to  be  laid  before  a  jury  on 
non  est  factum  pleaded  to  a  declaration  on  a  lost  bond. 
As  the  declaration  would  have  to  aver  the  sealing  of  the 
•obligation,  and  identify  it  by  its  date,  day  of  payment, 
^nd  the  sum  mentioned  in  it,  so  the  proof  would  have  to 
4$ome  up  to  that  description.  Upon  evidence  so  vague 
as  not  to  fix  any  date,  day  of  payment,  or  certain  sum 
mentioned  in  it,  and  leaving  it  doubtful  whether  the  in- 
strument was  a  bond  or  note,  a  verdict  could  not  be  ex« 
pected  for  the  plaintiff  on  such  declaration.  Much  less 
can  a  decree  here,  since  the  defendant's  answer  is  by  the 
rales  of  equity  evidence  for  him.  Here  no  date  or  day  of 
payment  is  specified  by  either  witness.    One  of  them  jm 
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vnable  to  mention  any  stun,  as  acknowledged  or  claimed ; 
and  both  call  the  instrament  a  note,  instead  of  a  bond. 
The  plaintiff's  son  says,  indeed,  that  the  defendant  ad- 
mitted the  amoont  to  be  '*  aboot  sixty  dollars.'*  That  is 
the  only  evidence  to  the  fact.  It  is  possible,  perhaps  pro* 
bable,  that  the  plaintiff  had  the  defendant's  note  for  that 
amount,  and  we  rather  believe,  that  he  had  a  bond  or 
note  for  some  amoont ;  but  the  Court  cannot  declare  that 
to  be  the  fact  in  a  decree,  upon  so  vague  a  statement 
from  one  witness,  in  opposition  to  the  positive  oath  of  the 
defendant,  especially  when  the  bill  states  that  another 
person  executed  the  instrument  as  a  surety,  and  the 
plaintiff  has  not  called  for  an  answer  from  that  person  by 
making  him  a  defendant,  nor  attempted  to  examine  him 
as  a  witness.  Under  such  circumstances  the  Court  is 
obliged  to  declare,  that  the  plaintiff  has  not  established, 
tiiat  the  defendant  executed  to  him  a  bond  for  the  sum  of 
f60,  payable  in  December  1S36,  as  alleged  by  him ;  and 
therefore  his  bill  must  be  dismissed.  But  the  Court  does 
not  deem  it  a  proper  case  for  costs. 

Pu  CemiAM.  Bill  dismissed. 
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A  Clerk  and  Maator  onght  not  to  refer  back  to  the  Court  a  point,  which  the 
Conrt  hae  ezpreasly  referred  to  him,  or  which  ia  neeeosarily  involved  in  the 
f nqniry,  which  he  waa  directed  to  make.  The  clerk  and  roaeter  ehonUl 
decide  every  qneetion  directly,  and  leave  it  to  the  partiea»  if  diapatiaded, 
to  brinif  the  matter  np  fair  the  deciaien  of  the  Court  by  an  exception. 

A  debt,  legacy  or  diatribotive  ahare  of  the  wife  ia  under  the  control  of  tha 
hnaband,  ao  far  aa  to  empower  him  to  release,  aaaign  or  receive  them.  But 
if,  in  hia  lifetime,  he  neither  releaaea,  conveya  nor  reeetvea  her  ohoeee  ia 
action,  bnt  leavee  them  ontatanding,  they  belong  to  the  surviving  wife. 

Therefore,  where  a  kuaband  gave  hia  bonda  to  the  executor  or  admin iatrator 
of  the  father  of  the  wife,  of  whoae  eatate  aha  waa  a  legatee  or  diatributee, 
and  the  huabtnd  gave  hia  bonda  to  the  admimatrator  for  certain  purchaeea 
he  made  at  the  adminiatrator'a  aale,  and  alao  for  money  loaned  to  him  out 
of  the  fnnda  of  the  estate,  there  being  no  agreement  that  theae  were  to  be 
regarded  aa  paymenis  of  the  diatribntive  ahare  of  the  wife ;  Held,  that, 
«fter  the  death  of  the  hnaband,  the  wife  waa  entitled  to  recover  the  wbolo 
of  her  diatribntive  share. 

Caqse  transmitted  by  consent  from  the  Conrt  of  Eqnity 
of  Person  County,  at  the  Spring  Term,  1846. 

The  bill  is  filed  by  some  of  the  residuary  legatees  of 
Simon  Clement,  deceased,  against  his  widow  and  her 
second  husband  ;  she  being  the  executrix  of  the  will  and 
one  of  the  residuary  legatees.  The  prayer  is  for  the 
asaal  accounts  of  the  estate,  and  payment  of  the  plain- 
tiff's shares.  After  an  answer,  there  was  a  reference  to 
the  master  to  take  the  accounts.  A  report  has  been 
made,  to  which  neither  party  has  excepted.  But  the 
master  has,  in  the  report  itself,  submitted  a  question  for 
the  decision  of  the  Court  upon  certain  facts  stated  by  him« 
as  follows : 

The  testator  married  Nancy,  the  daughter  of  Hubbard 
Cozort  He,  Cozort,  died  intestate  in  1836,  and  William 
Clement  administered  on  his  estate.  On  the  31st  of  May, 
1830,  the  administrator  made  sale  of  the  property,  and 
Simon  Clement  piltchased  to  the  amount  of  $270  75 :  for 
which  he  then  gave  the  administrator  his  bond  payable 
Bine  months  after  date.    On  the  '31st  of  Ju]y»  18979  Simon 
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Clement  borrowe'd  from  the  administrator  the  sum  of 
Sii2,  of  the  money  belonging  to  the  estate,  and  gave 
therefor  a  bond  payable  to  the  administrator  one  day 
afterdate.  And  on  the  Gth  of  1837,  he  borrowed  from 
the  administrator  the  further  sum  of  (30 :  for  which  he 
also  gave  a  bond  payable  in  like  manner.  On  the  15th 
of  November,  1837,  Simon  Clements  made  a  payment  of 
9100,  on  the  bond  for  8442,  and  made  no  other  payment 
on  either  of  the  bonds  before  his  death ;  which  happened 
early  in  the  year  1838,  and  before  the  estate  of  Hubbard 
Cozort  had  been  settled  or  the  expiration  of  two  years 
from  the  grant  of  administration  on  that  estate.  After 
the  death  of  Simon  Clement,  his  widow,  whom  he  ap» 
pokited  executrix,  proved  his  will ;  and  subsequently, 
viz  :  on  the  28th  of  May.  1838,  she  came  to  an  account 
with  William  Clement,  the  administrator  of  her  fathei^s 
estate,  and  found  her  distributive  share  thereof  to  be  the 
sum  of  81»085  OO,  and  on  that  day  received  the  same. 
The  sum  then  due  on  the  three  bonds  of  her  late  husband, 
was  |i685  34 ;  and  she  received  those  bonds  in  part  pay- 
ment of  her  distributive  share  as  so  much  cash,  taking 
thereon  the  receipts  of  the  administrator,  William  Clement^ 
to  her  as  executrix.  At  the  same  time  the  administrator 
took  from  her  a  refunding  bond,  in  the  condition  of  which 
it  was  recited,  *'  that  the  above  bound  Nancy  Clement, 
executrix  of  Simon  Clement  deceased,  has  received  from 
William  Clement  administrator,  &c.,  the  sum  of  $1085, 
in  full  of  the  distributive  share  of  the  said  Simon  Clement 
in  right  of  his  wife  Nancy  in  the  personal  estate  of  Hub- 
bard Cozort  deceased." 

Upon  the  reference,  the  defendants  carried  the  three 
bonds  of  the  testator  into  the  Master's  office,  as  vouchers 
of  disbursements  by  them.  The  Master  neither  allowed 
nor  disallowed  them ;  but  he  stated  an  account  of  the 
estate,  shewing  the  balance  in  the  hands  of  the  defendants 
if  those  vouchers  should  be  allowed  to  them,  and  also 
stated  a  second  account,  shewing  the  balance  in  their 
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kands,  if  those  bonds  should  not  be  allowed.  The  Master 
then  refers  it  to  the  Court  to  decide  which  is  the  proper 
balance  upon  the  foregoing  facts. 

Tenable,  for  the  plaintifiV 

Norwood  and  E.  O.  Reade^  for  the  defendants. 

RuFFiK,  G.  J.  The  Court  has  several  times  expressed 
disapprobntion  of  the  manner  of  reporting  adopted  in 
this  case.  The  Master  ought  not  to  refer  back  to  the 
Court  a  point,  which  the  Court  has  expressly  referred  to 
him,  or  which  is  necessarily  involved  in  the  enquiry  he 
was  directed  to  make.  It  is  much  more  convenient  and 
renders  the  proceedings  more  direct  and  concisot  that 
the  Master  should  decide  every  question  directly,  and 
leave  it  to  the  parties,  if  dissatisfied,  to  bring  the  matter 
up  for  the  decision  of  the  Court  by  an  exception.  If, 
therefore,  this  were  a  report  made  by  our  own  officer, 
under  a  reference  in  this  Court,  we  would  not  act  on  it, 
but  direct  it  to  be  put  into  the  proper  form.  But»  as  the 
report  was  made  in  the  Court  below  and  was  received 
there,  and  the  case  sent  here  upon  the  single  point  raised 
in  the  report^  and  has  been  brought  on  by  counsel  for  a 
decision  without  objection,  we  think  it  best,  perhaps,  to 
proceed  in  the  case  in  its  present  shape,  especially  as  the 
point  itself  seems  to  be  so  plain,  that  it  is  not  necessary 
to  put  the  parties  to  further  expense  about  it. 

The  Court  is  opinion,  that  the  three  defendants  are 
entitled  to  credit  in  their  administration  account  for  the 
amount  of  the  three  bonds  in  question.  The  objection  to 
it  is  founded  upon  the  notion,  that  the  distributive  share 
of  Mrs.  Clement  in  her  father's  estate  vested  in  the  testa-> 
tor^  as  her  husband :  at  least,  to  the  extent  of  his  debts 
to  the  estate  or  to  the  administrator.  But  that  is  a  mis* 
take.  A  debt,  legacy,  or  distributive  share  bf  the  wife  is 
under  the  control  of  the  husband,  so  far  as  to  empower 
him  to  release,  assign,  or  receive  them.    His  release  ex- 
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tinguishes  themt  and  the  collection  of  the  money  vests  it 
in  him  as  his  absolute  property.  But  if,  in  his  life*time^ 
be  neither  releases,  conveys,  nor  receives  her  choses  in 
action,  but  leaves  them  outstanding,  they  belong  to  the 
surviving  wife.  If,  therefore,  th^  testator,  in  this  case, 
had  not  owed  the  debts  in  question,  it  could  not  be  argued^ 
that  the  wife,  on  the  death  of  her  husband,  was  not  enti- 
tled to  the  distributive  share  of  her  father^s  personalty. 
That  he  owed  those  debts  can  make  no  difierence.  It  is 
probable  the  husband  might  have  formed  an  expectation, 
that,  in  settling  with  Cozort's  administrator  for  his  wife's 
distributive  share,  his  own  debts  would  be  discharged  by 
their  being  discounted  or  set  off  in  such  settlement.  But 
that  was  a  mere  expectation  in  the  testator's  own  mind, 
dependent  upon  the  events,  that  he  should  not  otherwise 
have  paid  the  residue  of  those  debts,  as  he  had  a  part^ 
and  that  he  should  live  to  make  the  settlement.  It  is 
certain,  that  he  did  not  consider  his  bonds  paid  tit  pre^ 
senti,  by  being  set  off  against  so  much  of  his  wife's  dis* 
tributive  share.  Indeed,  it  does  not  appear,  that  any 
arrangement  whatever,  had  even  been  talked  of  between 
the  administrator  or  himself  on  that  subject,  or  that  the 
testator  had  expressed  an  opinion  on  purpose  to  appro* 
priate  to  the  discharge  of  those  debts  an  equal  sum  out 
of  the  distributive  shar.e.  It  was  not  known  what  the 
distributive  share  would  be  or  any  thing  near  it,  when 
the  debts  were  contracted,  nor  even  at  the  death  of 
Simon  Clement,  which  happened  before  the  estate  was 
settled  or  the  time  for  making  a  settlement  of  it  had 
arrived.  There  was,  then,  nothing  done  by  the  testator^ 
or  that  occurred  in  his  lifo  time,  that  could  affect  the 
operation  of  the  rule  of  law,  by  which  a  distributive  share 
outstanding  survives  ta  a  wife*  The  circumstances  that 
the  widow  herself  received  the  money  and  her  husband's 
bonds  afterwards,  and  gave  a  refunding  bond  in  which  it 
is  stated,  that  she  received  them  as  executrix  of  her  late 
husband,  does  not  change  the  right.    It  does  not  appear. 
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that  the  husband  professed  to  dispose  of  that  interest  in 
his  wilU  or  that  there  was  any  thing  ehe  to  pot  Mrs. 
Clement  to  an  election,  by  which  she  should  give  up  her 
distributive  share.  Without  something  of  that  sort,  it  is 
apparent  that  it  was  a  mere  mistake  to  suppose,  that  the 
i^are  belonged  to  the  husband,  instead  of  hefrself ;  and 
that  mistake  cannot  preclude  her,  upon  its  cQscoveryt 
from  claiming  her  real  rights. 

Upon  the  question  submitted  by  the  Master,  it  most 
therefore  bcf  dedared,  that  the  defendants  are  entitled  to 
credit  for  the  amount  due  on  thel  testator^s  bonds  at  the 
time  they  were  taken  up  by  Mrs.  Clementf  and  interest 
thereon  from  that  time,  according  to  the  first  account 
anexed  to  the  report. 

There  will  be  a  decree  for  the  plaintiffs  according  ta 
that  amount  The  decree  will  be  with  costs  against  the 
defendants,  because  the  executrix  returned  no  inventory, 
aimount  of  sales,  nor  accounts  of  the  administration,  be-^ 
fore  the  bill  filed,  which  was  upwards  of  four  years  after 
the  testator^s  deaths 

Pi»  GvBfAir.  Decree  accordingly.   . 
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Wb«ii  m  dafeodftBt  efiki  the  Conrt  to  act  on  hif  aoiwar,  as  ha  doaa,  whan  h« 
tnmrm  t«  diaaolvv  an  ifljiinctioii,  it  w  not  aufficieot  that  ha  abould  mmko  an 
fQavar»  wbiob  inaraly  doaa  not  admit  the  groaad  of  the  plaintiff's  equity, 
bnt  it  mnst  aet  forth  a  full  and  Tair  discovery  of  all  the  mattera  within  bia 
knowledge  or  in  bis  power  to  discover,  and  then  deny  the  material  grounds , 
vpon  which  the  plaintiff'a  equity  is  founded. 

Aa  answeri  that  is  avaaive,  that  daclinea  admitting  or  denying  a  fact  poeitiva- 
Ijp  wbeii  itiaia  tba  party's  power,  if  he  will»  to  obtain  information,  that  will 
unable  bjm  to  admit  or  deny  the  fact ;  and,  much  more,  an  answer*  that 
kaeps  back  information  that  is  posseseed  by  a  party  upon  a  material  fact, 
on  the  pretence,  that  the  defeodant  cannot  give  the  information  with  all 
tba  minuteness  ef  which  the  sobj«>et  is  ^aaeeptible,  such  an  answer  ongbl 
BQt  to  «aMt)(9  the  pMBon,  who  makes  it,  to  any  favor. 

Appeal  from  an  interlocutory  order,  made  in  the  Court 
ofEquity  of  Rutherford  County,  at  the  Fall  Term  1846\ 
his  Honor  Judge  Caldwell  presiding. 

The  object  of  the  bill  is  to  obtain  an  injunction  and 
relief  against  a  judgment  at  law.  The  parties  reside  in 
Rutherford,  and  the  defendant  kept  a  retail  shop,  in  which 
the  plaintiff  had  dealt  for  several  years.  The  bill  states, 
that  on  the  27th  of  January,  1841,  the  plaintiff  paid  the 
defendant  all  be  then  owed  him  on  account,  and  took  a 
receipt  in  fuIL  It  is  annexed  to  the  bill  as  an  exhibit  A, 
and  is  in  the  following  words:  ^January  27th,  1841. 
Received  of  William  Thompson  in  full  for  a  judgment 
and  all  accounts  up  to  this  date."  (Signed,)  **  M.  Mills.'* 
The  bill  further  states,  that  the  plaintiff  then  went  to 
Henderson  County,  and  worked  there  about  18  months, 
having  left  his  wife  and  family  at  his  residence  in  Ruth- 
erford ;  and  that,  upon  his  return  home,  the  defendant 
demanded  from  him  a  debt  of  9120  70,  for  dealings  which 
be  alleged  the  plaintiff's  family  had  in  his  store  during 
the  plaintiff's  absence :  that  the  plaintiff  was  very  drank 
at  the  tin^,  and  that  the  defendant  availed  himself  of 
that  opportunity  to  obtain  an  undue  advantage  of  him, 
and  insisted  that  the  plaintiff  should  give  his  bond  for 
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the  said  sum ;  and  that  he  did  so»  while  drank,  and  under 
^  the  belief,  from  the  defendant's  representations,  that  the 
demand  was  just* 

The  bill  further  states,  that,  becoming  sober,  the  plain- 
tiff enquired  of  his  family,  what  dealings  they  had,  dur- 
ing his  absence  with  the  defendant ;  and  was  informed 
by  them  and  believes,  that  not  an  article  was  purchased 
by  any  member  of  his  family,  excepting  only  two  pieces 
of  tobacco  ;  and  that,  in  a  short  time  afterwards,  he  went 
to  the  defendant  and  informed  him  of  what  his  family  had 
told  the  plaintiff,  and  requested  him  to  produce  his  books 
containing  the  account,  so  that  he  might  see  the  items 
and  the  amount  of  it ;  but  that  the  defendant  refused  to 
let  him  see  his  books,  or  to  give  him  any  satisfaction  upoki 
the  subject,  pretending  however,  at  some  times,  that  the 
bond  was  taken  for  the  dealings  of  the  plaintiff's  family 
as  aforesaid,  whereas  they  had  no  such  dealings;  and  at 
other  times  pretending  that  it  was  taken,  partly,  for  a 
book  account,  and  partly,  for  a  balance  due  on  a  note  for 
•100,  which  the  plaintiff  had  given  the  defendant  for  tho 
price  of  a  mare,  whereas,  the  plaintiff  had  discharged 
the  note  by  paying  on  it,  at  one  time  885,  and  at  another 
•90 ;  and  also,  he  had  paid  $10  on  account,  and  had  re- 
ceived no  credit  therefor. 

The  bill  then  contains  several  interrogatories;  partic- 
ular!}', whether  the  parties  did  not  settle  all  accounts  on 
the  27th  of  January,  1841 ;  and  whether  the  defendant 
did  not  give  the  plaintiff  the  receipt  or  acquittance  of 
that  date  exhibited  with  the  bill :  whether  the  defendant 
did  not  demand  the  bond  for  dealings  of  the  plaintiff's 
family  subsequent  to  the  said  settlement  of  January  18419 
or  for  what  other  cause.  And  it  calls  on  the  defendant 
to  set  forth  a  copy  of  his  account,  for  which  the  bond 
was  taken. 

The  answer  admits  that  the  plaintiff  made  the  payment 
of  •35,  on  the  note  for  •lOO  given  for  the  mare,  and  de- 
Bies  that  he  made  any  other.    It  states,  that  the  plaintiff 
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kad  been  dealing  i^ith  the  defendant  for  ten  or  twelve 
years,  and  was  generally  in  his  debt,  and  that  he  may 
have  made  payments  of  820,  and  810,  though  the  defen«* 
da|it  says  he  has  no  recolleotion  of  any  such,  and  that,  if 
they  were  made,  they  were  credited  on  accounts  eating 
^t  the  timet 

The  answer  states,  that  on  the  1st  of  August,  1842,  the 
plaintiff  was  indebted  to  the  defendant  in  the  sum  of 
f  120  70,  upon  accounts,  in  part  for  dealings  of  the  plain- 
tiff,  and  in  part  of  his  wife  and  family,  and  including  a 
a  balance  of  HIS,  due  on  the  note  for  the  mare,  and  inter- 
est thereon  {  and  that  the  settlement  was  made  and  the 
bond  given  of  that  date,  when  the  plaintiff  was  not  in 
the  least  drunk,  and  ''  with  a  full  knowledge  of  all  the 
facts."  The  defendant  denies,  that  the  plaintiff  ever  ap- 
plied for  an  inspection  of  the  defendant's  books ;  and 
states,  that  on  all  occasions  the  defendant  declared  the 
consideration  of  the  bond  to  have  been  as  herein  set  forth* 

The  answer  then  proceeds:  *^  Respondent  doth  not 
know,  whether  exhibit  A,  is  a  copy  of  a  receipt  executed 
by  him  to  complainant,  as  he  had  no  opportunity  of  see- 
ing the  original,  and  has  no  recolleotion  of  giving  a  re- 
ceipt of  that  date.  Since  the  last  settlement  with  com- 
plainant, respondent  did  not  deem  it  necessary  to  preserve 
the  accounts,  for  which  the  said  bond  was  given ;  and, 
consequently  he  oannot  now  set  out  an  exact  statement 
of  all  the  articles  furnished  complainant ;  but  he  recol* 
le^ts,  that  the  same  was  for  a  variety  of  articles  of  mer? 
cbandize,  and  for  work  in  a  blacksmith's  shop,  and  for 
the  balance  of  the  note  and  interest,  as  aforesaid." 
'  An  injunction  was  granted  on  the  bill,  while,  on  the 
answer,  the  defendant  moved  to  dissolve.  But  the  Court 
vpfused  the  motion,  and  ordered  the  injunction  to  stan4 
p}  the  hearing,  but  allowed  the  defendant  an  i^pp^M* 


WoodfiUf  for  the  plaintiff. 
Smptert  for  the  defendant 
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RoFKiv,  C.  J.  The  Court  of  equity  compels  an  answer 
on  oatb,  to  enable  the  plaintiflfto  get  a  discovery  of  facts, 
which  he  cannot  prove  by  indifferent  witnesses^  or  to  save 
him  from  the  trouble  and  expense  of  thus  proving  them. 
The  defendant  is  turned  into  a  witness  in  the  cause ;  and 
as  a  witness  be  ought  honestly  and  explicitly  to  set  forth 
•very  thing  he  knows,  or  has  the  means  of  knowing  and 
believes,  that  is  material  to  the  plaintiff's  case,  as  well 
as  such  matters  as  constitute  his  own  defence.  Bof, 
judging  from  many  answers  that  come  up  here.  and« 
especially,  in  injunction  causes,  the  purposes  for  which 
the  answer  is  required,  and  the  nature  of  the  jurisdiction 
are  often  almost  entirely  overlooked.  Answers  are 
drawn  for  the  sole  benefit  of  the  defendant,  apparently, 
and  not  to  disclose  the  truth  and  justice  of  the  case.  It 
is  true,  that  oflen  the  bill  is  sadefeotively  framed  as  not 
to  compel  a  full  discovery  in  the  answer.  And  it  is  like* 
wise  true,  that  by  not  excepting  to  an  insufficient  answer* 
and  replying  to  it,  the  plaintiff  may  be  put  to  great  dis- 
advantage at  the  hearintc*  as  the  truth  of  a  matter,  charged 
in  the  bill,  cannot  upon  that  occasion  be  inferred  from 
the  silence^of  the  answer  as  to  it,  or  the  omission  merely 
of  a  denial.  But  when  the  defendant  asks  the  Court  to 
act  on  his  answer,  as  he  does  when  he  moves  to  dissolve 
an  injunction,  it  is  not  sufficient  that  he  should  make  an 
answer,  which  merely  does  not  admit  the  grounds  of  the 
plaintiff's  equity,  but  it  must  set  forth  a  full  and  fair 
discovery  of  all  the  matters  within  his  knowledge,  or  in 
his  power  to  discover,  and  then  deny  the  material  grounds 
upon  which  the  plaintiff's  equity  is  founded.  An  answer 
that  is  evasive,  that  declines  admitting  or  denying  a  fact 
positively,  when  it  is  in  the  party 's  power,  if  he  will,  to 
obtain  information  that  will  enable  him  thus  to  admit  or 
deny  the  fact ;  and  much  more,  an  answer  that  keeps, 
back  information  that  is  possessed  by  the  party  upon  a 
material  fact,  on  the  pretence,  that  the  defendant  cannot 
give  the  informatioo  with  all  the  minuteness,  of  which 
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the  subject  is  susceptible  ;  such  an  answer  ought  not  to 
entitle  the  person*  who  makes  it,  to  any  favour.  Of  that 
character  is  the  answer  in  this  case.  Either  from  care- 
lessness  in  the  writer,  or  want  of  explicitness  and  candoar 
in  the  party,  this  answer  is  grossly  evasive.  The  equity 
of  the  plaintiff  is,  that  the  defendant  obtained  a  bond  from 
him  for  §120  70,  on  the  misrepresentation,  that  he  was 
indebted  to  him  in  that  sum  on  account,  for  dealings  by 
the  plaintiff's  family  afler  the  27th  of  January,  ISll. 
The  bill  adds,  indeed,  that  the  plaintiff  was  drunk,  when 
he  gave  the  bond,  and  that  is  denied  distinctly  enough. 
But  that  is  material  in  the  present  state  of  the  case,  since 
the  defendant  admits  that  the  bond  was  not  intended  as 
a  voluntary  bond,  but  was  understood  to  be  founded  on 
existing  debts.  Now,  it  is  obviously,  an  important  part 
of  the  plaintiff's  case,  that  the  period  of  the  alleged  deal- 
ings i^ould  be  precisely  fixed,  in  order  to  confine  the  ac« 
count  to  the  particular  transactions  included  in  the  settle- 
ment. For  that  purpose  the  bill  charges,  that  it  must 
have  been  for  dealings  after  January  29th,  1841,  foras* 
mucht  as  on  that  day  the  parties  settled  for  all  previous 
dealings,  and  the  defendant  gave  a  receipt  to  that  effect ; 
and  that  receipt  was  filed  in  the  office  with  the  bill  as  an 
exhibit,  and  the  defendant  interrogated  as  to  its  genuine- 
ness. Instead  of  answering  directly  to  the  interrogatory^ 
the  defendant  says,  he  ^'does  not  know."  Why  ?  because 
in  the  copy  of  the  bill  sent  to  him,  only  a  copy  of  the  receipt 
was  annexed,  and  he  had  no  opportunity  of  seeing  the 
original.  But,  if  he  had  forgotten  giving  the  paper,  and 
wished  to  know  the  truth  or  to  make  it  known  to  the 
Court,  nothing  was  easier  than  to  have  gone  to  the  office 
and  seen  the  original.  Instead  of  that,  he  merely  answers 
at  largey  that  the  account  was  for  dealings  of  both  the 
plaintiff  and  his  family,  without  specifying  any  periods 
for  such  dealings,  or  denying  that  for  18  months  the  plain- 
tiff had  been  out  of  the  county,  and  thus  leaving  it  to 
be  inferred  that  the  dealing  had  run  through  the  10  or  12 
je«ri>  spoken  of  in  another  part  of  the  answer. 
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Besides,  though  expressly  called  on  to  set  out  a  copy  of 
the  account  on  which  the  bond  was  given,  and  though 
the  defendant  says  it  was  for  merchandize  sold,  in  a 
country  store,  to  the  plaintiff  and  to  his  family,  and  for 
blacksmith's  work,  the  defendant  wholly  omits  to  give 
any  account.  The  reason  given  is,  that  **  be  cannot  now 
set  out  an  exact  account  of  all  the  articles  furnished  com- 
plainant," forasmuch,  as  *'  since  the  settlement  he  did  not 
deem  it  necessary  to  preserve  the  accounts."  It  will  be 
observed,  that  the  defendant  does  not  pretend,  that  copies  of 
the  accounts  were  delivered  to  the  plaintiff  nor  that  his 
books  containing  the  original  entries  have  been  destroj'ed, 
nor  that  any  book  or  paper  has  in  fact  been  lost  or  de- 
stroyed, nor  that  he  cannot  state  the  articles  the  plain- 
tiff's family  purchased.  He  says  only,  that  he  did  not 
deem  it  necessary  to  preserve  the  accounts,  for  which  the 
bond  was  given  and  consequently  that  he  cannot  furnish 
an  exact  settlement  of  all  the  articles  furnished  to  the 
plaintiff  himself.  From  this  we  collect  that  the  de- 
fendant probably  meant,  without  directly  averring  it,  that 
the  Court  should  understand  or  infer,  that  the  particular 
papers,  containing  the  computations  and  calculations  at 
the  settlement,  were  mislaid.  But  suppose  the  answer 
could  be  taken  in  that  sense,  yet  the  defendant  gives  no 
reason  for  not  annexing  copies  of  the  accounts  as  they 
stand  in  his  books ;  which  ought  to  shew  the  different 
settlements,  and  the  several  items.  And  although  he 
might  not  be  able  to  give  an  exact  account  of  all  the 
articles,  yet  he  was  bound  to  give  the  accounts  as  far  as 
he  could  ;  and,  if  he  could  give  no  account,  he  was  bound 
to  say  so,  and  give  the  plaintiff  the  full  benefit  of  that 
singular  circumstance. 

It  is  clear,  therefore,  that  the  defendant  has  not  given 
the  answer  that  was  called  for,  and  that  he  might  and 
ought  to  have  given,  but  has  evaded  it  in  several  essential 
points.    Therefore,  the  injunction  was  properly  continued 
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to  the  hearing  ;  and  it  must  be  so  certified  to  the  Court 
below.    The  defendant  must  pay  the  costs  in  this  Courts 

Pm  GuBiAM.  Certificate  ordered  accordingly. 


KZCaiEL  RICB  M.  ALFRED  II.  MARSH  A  At. 

• 

A  lupprMtiott  of  competition  at  an  ojtoeotidn  nU  by  tbo  reproMutativoi  of' 
tho  derendaikt,  tliat  ho  waa  bayio|r  for  the  plaintiff,  by  moano  of  whieh  bo 
porcbaied  tho  land  of  a  dtetreaMd  omq  for  a  very  inadeqaale  pricoji  mUk 
anthoriae  a  decree  for  the  ptaintiflT,  on  a  bill  to  redeem  the  land  on  paying 
Hie  earn  ibr  which  it  wae  Mid,  on  the  eronnd  of  an  undue  advantage  taken 
of  hii  neeenitie*,  and  a  fraud  practieed  in  getting  the  title  in  that  way, 
and  then  claiming  it  for  hife  own  benefit. 

Tbe  caaee  of  Nnly  r.  Torian,  1  Dev.  and  Bat.  410,  ainl  Turner  t.  King,  9 
Ired.  Eq*  132,  cited  and  approved^ 

The  bill  is  for  the  re(ferapti<m  and  reconveyance  of  m 
tract  of  land!.  In  1837  there  were  several  judgments  ancf 
executions  against  the  plaintiff,  under  which  the  premises 
were  about  to  be  sold  ^  and  he  applied  to  the  defendantv^ 
Davis,  to  lend  hira  money  to  discharge  them,  and  take  a 
deed  of  trust  to  secure  the  same.  iSiii  Davis  declined 
doing  so,  as  he  states  in  the  answer,  because  he  fearedf 
the  incumbrances  of  other'  judgments ;  and  they  came 
to  another  agreement :  which  was,  *'  that  this  defendant 
(fie  not  having  the  rbady  money)  should  borrow  money 
and  bid  off  the  land  at  the  sheriff's  sale,  and  take  the 
conveyance  to  himself,  and  that  the  plaintiff  might  redeem 
the  land  upon  re-paying  the  purchase  money,  by  the  time 
the  borrowed  money  became  due/^  The  answer  further 
states,  that  Davis  borrowed  the  money  in  November  1837, 
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and  agreed  to  re-pay  it  and  did  re«pay  it  in  September  foI« 
lowing.  The  land  is  charged  in  the  bill  and  proved  to 
haye  been  worth  aboat  $400 ;  but  Davis  purchased  it  at 
the  Sheriff's  sale  for  t36,  and  took  a  deed.  At  the  sale 
several  persons  were  present  with  the  intention  of  bidding 
for  the  land,  but  were  prevented  from  doing  so  by  Davis^ 
who  informed  them  that  he  had  agreed  to  buy  it  for  the 
ben^t  of  the  plaintiff,  and  allow  him  to  redeem  it*  After 
the  sale,  the  plaintiff  continued  to  occupy  the  land  and 
Davis  took  annually  from  him  a  note  for  about  95,  for* 
the  rent,  as  he  states,  of  the  land ;  but  a  witness  states  it 
to  have  been  for  the  interest  of  the  sum  advanced  and 
the  taxes  on  the  land,  which  Davb  paid.  In  1848,  Davis 
executed  a  deed  of  trust  for  the  land  and  other  property 
to  the  defendant  Elliott  to  secure  a  debt  he  owed  the  de- 
fendant Marsh,  and  in  1943  the  land  was  offered  at  public 
sale  under  the  deed  of  trust  by  the  defendant  Marsh, 
acting  as  the  agent  of  the  trustee,  Elliott,  and  was  bid 
off  by  Marsh.  At  that  time  the  plaintiff  was  still  living 
on  the  land,  and,  when  it  was  put  up  for  sale,  he  forbid 
the  sale  and  claimed  the  land. 

No  counsel  for  the  plaintiff. 
Winston^  for  the  defendant. 

RuPFiN,  C.  J.  The  plaintiff  is  clearly  entitled  to  the 
relief  he  seeks.  Independent  of  the  express  agreement 
for  redemption,  and  the  right  to  have  that  executed  upon 
the  admission  of  it  in  the  answer,  the  suppression  of  consh 
petition  at  the  sale  by  the  representations  of  Davis,  that 
he  was  buying  for  the  jdaintiff,  by  means  of  which  ho 
purchased  the  land  of  a  distressed  man  for  $86,  which 
was  worth  $400  or  more,  would  authorize  a  decree  for 
the  plaintiff  upon  the  ground  of  an  undue  advantage 
taken  of  his  necessities  and  a  fraud  practiced  in  getting 
the  title  in  that  way  and  claiming  it  for  his  own  benefit. 
This  has  been  already  decided  in  several  cases.  Ntelp 
70 
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▼•  Tarianf  1  Dev.  Sc  Bat.  Eq.  410.  Turner  y.  King^  S 
ked*  £q.  132.  To  such  cases  the  statute  of  frauds,  181R^ 
hafl  no  application ;  for^  besides  the  agreement  for  re- 
demption, there  is  the  additional  circumstance  of  the  sup* 
pression  of  competition  at  the  sale,  and  it  is  a  fraud  to 
bring  that  about  or  to  take  advantage  of  it  under  those 
circumstances.  However,  in  the  present  ease  there  can 
be  no  doubt  of  the  agreement  for  redemption,  as  the 
answer  explicitly  admits  it.  It  is  said,  indeed,  in  the 
argument,  that  it  was  an  agreement  for  redemption  by 
a  particular  day,  so  as  in  effect  to  be  an  agreement  for 
a  conditional  sale ;  and  that  it  was  lost  for  non-per- 
ibrmance  at  the  day.    But  the  law  is  clearly  otherwise 

There  cannot  be  a  doubt,  that  Davis  was  to  take  the 
legal  title  ai  a  security  for  the  money  advanced ;  so  that 
in  fact,  to  use  the  word  in  the  answer,  it  was  intended*, 
that  the  plaintiff  might  ''redeem"  the  land;  and  when 
tJbe  agreement  is  for  redemption,  it  confers  the  right  ta 
it  with  all  its  incidents  as  to  time  and  circumstances. 

The  decree  must  be  against  the  defendants  Elliott  and 
Marsh  as  well  as  Davis ;  for  there  is  nothing  to  protect 
them.  They  were  not  purchasers  for  value  and  without 
notice.  Elliott  gave  nothing  for  the  land ;  indeed,  the 
conveyance  was  taken  to  him  without  his  knowledge  by 
Marsh,  as  a  security  for  a  previous  debt  to  himself.  And 
it  was  necessary  to  make  Elliott  a  party,  as  it  does  not 
appear  that  he  had  conveyed  to  Marsh  under  his  pur* 
ehfise  at  the  sale  made  for  the  trustee.  Besides,  the 
plaintiff  was  living  on  the  land  at  the  time,  and  that  was 
notice  of  his  title,  because  it  made  it  the  duty  of  the  other 
parties  to  make  the  enquiry  of  him.  And  that  was  not 
all,  bttt  he  gave  exfxress  notice  of  his  claim,  when  the 
land  was  offered  under  the  deed  of  trust. 

It  must  be  declared,  therefore,  that  the  plaintiff  is  en- 
titled te  redeem  upon  payment  of  the  sum  advanced  by 
Davis  and  the  interest  thereon,  or  the  balance  due  there- 
for ;  and  k  must  be  referred  to  the  Clerk  to  take  the 
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tisaal  accounts*  and  state  the  balance  due  on  either  side* 
as  npon  the  foot  of  a  mortgage  of  the  premises  from  the 
phdntiff  to  the  defendant  Davis. 

Paa  CuBUM«  Decreed  accordingljr. 


NATHANIEL  C.  GORDON  m.  UAaClLTON  BROWN, 

Equity  dwre^ards  penalties. 

A  penalty  liroite  the  ram  which  may  be  recovered  in  an  action  of  debt  for 
a  breach  of  a  oontraet. 

The  party  who  elaime  for  the  breach  of  a  oootraot  ie  not  reirtrieted  to  hm 
legal  remedy  by  an  action  for  the  penalty,  bat  may  claim  an  exeootioo  of 
the  contract,  as  it  is  undentood  in  a  Conrt  of  Equity ;  that  is,  as  a  itipala- 
tion,  without  reference  to  the  penalty,  to  do  the  several  things  stated  in 
the  condition. 

Cause  transmitted  to  this  Court  by  consent  of  the  par- 
ties from  the  Court  of  Equity  of  Wilkes  County  at  the 
Fall  Term,  1846. 

The  facts  of  this  case  seem  to  be  these,  as  collected 
from  the  pleadings  and  exhibits.  Sarah  Gordon  was  in 
1834  of  an  advanced  age  and  owned  some  slaves  and 
other  property ;  and  among  them  was  a  negro  maUt 
named  Jimu  and  a  woman  named  Harriett.  She  had  a 
numerous  family  of  descendants.  Two  of  her  sons  were 
then  dead,  namely,  Nathaniel  and  John.  The  former  left 
several  infant  children,  of  whom  the  present  defendant 
was  the  guardian  and  step-father.  The  latter  left  a  son, 
vi^o  is  the  present  plaintiff  and  was  then  of  full  age  and 
resided  in  Mississippi.    John  Gordon  was,  at  the  time  of 
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.his  death,  indebted  to  one  Thomas  Brown  on  a  judgment 
in  a  Coart  of  Tennessee  for  the  sum  of  $550 ;  and  the 
present  defendant  was  the  agent  of  the  creditor  to  collect 
or  secure  the  debt.  In  that  state  of  things,  Mrs.  Gordon  * 
was  desirous  of  making  i^ome  immediate  advancement  for 
the  children  of  her  deceased  son  Nathaniel,  and  provide 
for  the  payment  of  the  debt  of  her  late  son  John,  and  also 
make  some  prospective  provision  for  the  present  plaintiff; 
and  she  determined  to  give  to  Nathaniel's  children  the 
nse  of  the  negro  Jim  during  her  own  life,  and  to  give  the 
remainder  in  him  after  her  death,  and  also  the  other 
negro  Harriett  to  her  grand  son,  the  plaintiff,  subject, 
nevertheless,  to  the  payment  at  her  death  of  what  should 
be  then  due  for  principal  and  interest  upon  the  judgment 
of  Thomas  Brown  against  his  father;  and  to  that  arrange- 
ment the  defendant,  as  the  agent  of  Thomas  Brown,  as- 
sented. In  order  to  carry  it  into  effect  the  parties  adopted 
this  method.  Sarah  Gordon  and  Nathaniel  C.  Gordon, 
the  plaintiff,  made  an  absolute  bill  of  sale  to  the  defen- 
dant for  the  two  negroes,  bearing  date  March  13th,  1834 ; 
and  at  the  same  time  he,  with  a  surety  executed  to  them 
a  bond  in  the  penal  sum  of  81000,  with  a  condition,  re- 
citing that,  whereas  Sarah  Gordon  and  Nathaniel  G. 
Gordon,  had  sold  to  H.  B.,  the  defendant,  the  two  slaves 
Jim  and  Harriett,  and  for  the  purpose  of  re-purchasing 
them  had  agreed  to  pay  him  at  the  death  of  Sarah  Gor- 
don the  sum  of  8550  and  interest  thereon,  to  be  applied 
to  the  judgment  in  favour  of  Thomas  Brown  against  John 
Gordon,  and  then  providing  that  the  bond  shall  be  void, 
if  during  the  life  of  Sarah  Gordon  H.  B.  shall  allow  her 
to  have  the  use  and  possession  of  Harriett,  and,  during 
the  same  term,  shall  hold  the  slave  Jim  for  the  benefit  of 
the  infant  children  of  Nathaniel  Gordon  deceased,  and, 
upon  the  death  of  the  said  Sarah,  shall  convey  the  said 
two  slaves  Jim  and  Hariiett  to  Nathaniel  C.  Gordon ; 
(the  plaintiff)  he,  the  said  Nathaniel  C.  first  paying  to 
H.  B.  the  said  sum  of  8550,  with  the   interest  thereon. 
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On  the  15th  of  March^  1834,  the  bond  was  proved  before 
a  Jodge  and  registered. 

In  March  1848,  Sarah  Gordon  died,  having  made  a 
will,  in  which  the  defendant  is  appointed  executor.  la 
October  1843,  this  bill  was  filed  by  Nathaniel  C.  Gordon 
against  Hamilton  Brown,  to  obtain  the  conveyance  of  the 
two  slaves  and  an  account  and  payment  of  their  profits, 
since  the  death  of  Sarah  Gordon,  the  plaintiff  offering  to 
pay  the  principal  and  interest  of  the  debt  of  his  father  to 
Thomas  Brown  The  bill  charges,  however,  that  the  de- 
fendant was  unable  to  convey  the  negroes,  because  be 
bad  sold  them  in  the  life  time  of  Mrs.  Gordon ;  that  is  to 
say,  Jim  for  the  price  of  9637  to  a  person  in  this  State, 
who  has  since  carried  him  to  parts  unknown,  and  Harriett 
to  some  person  in  Georgia  for  91000:  that  those  suras 
were  less  than  the  value  of  the  slaves,  but  that  the  plain* 
tiff  was  willing  and  had  offered  to  accept  them  instead  of 
the  slaves,  and,  after  deducting  the  sum  due  on  Thomas 
Brown's  judgment,  to  receive  the  residue  and  interest 
thereon  from  the  death  of  Mrs.  Gordon  ;  but  that  the  de- 
fendant refused  to  settle  on  that  principle  or  any  other* 
except  that  of  accounting  to  the  plaintiff  for  the  penalty 
of  SI 000,  named  in  bis  bond,  by  deducting  therefrom 
•814  for  the  debt  to  Thomas  Brown,  and  paying  the 
balance  of  tl86  to  the  plaintiff.  The  prayer  is  for  a  con« 
veyance  and  delivery  of  the  slaves,  and  the  increase  of 
Harriett,  or  payment  of  the  sums  for  which  they  were 
sold,  or  payment  of  their  present  values. 

The  bill  states  that  the  original  bond  was  in  the  pos- 
session of  Sarah  Gordon,  and  has  been  lost,  and  a  copy 
from  the  Register's  books  is  annexed  as  an  exhibit. 

The  answer  admits  the  execution  of  a  bond  in  the  pen* 
alty  of  91,000  and  that  '*it  was  not  materially  variant 
from  the  copy  annexed  to  the  bill ;  but  **  the  defendant 
upon  the  best  of  his  recollection  does  not  admit,  and  does 
not  deny,  that  the  paper,  annexed  as  a  copy,  is  a  true 
eopy  of  the  bond." 
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The  answer  states,  that  the  bond  was  executed  with 
the  understanding*  that  Sarah  Gordon  might,  neverthe* 
less,  at  her  will  and  pleasure,  dispose  of  the  negroes, 
provided  she  should  pay  the  debts  to  Thomas  Brown: 
that  in  1836  Sarah  Gordon,  on  account  of  the  bad  quali* 
ties  of  the  negro,  sent  Harriett  to  Georgia,  and  had  her 
sold  there  on  a  credit  for  •  1,000,  for  which  a  note  was 
taken  payable  in  Georgia  bank  notes  to  one  Gwyn,  her 
agent.  The  defendant  admits  that  Sarah  Gordon  made 
known  to  him  her  wish  to  dispose  of  Harriett,  and  her 
intention  to  appropriate  a  part  of  the  price  to  making  a 
Airther  provision  for  the  children  of  Nathaniel  Grordon, 
who  were  the  wards  of  the  defendant ;  and  that  the  de- 
fendant did  not  interfere  to  prevent  her,  but  advanced 
the  money  for  the  expenses  of  carrying  the  slave  to  Geor- 
gia.  The  answer  states  that  in  183S  the  defendant 
received  11300  on  the  note  for  the  price  of  Harriett : 
and  that  no  other  part  of  the  debt  has  as  yet  been  col« 
Iccted,  though  he  thinks  that,  after  a  short  delay,  the 
residu'b  may  be  collected.  He  says  that  the  reason  he 
did  not  receive  the  money  before,  was  the  depreciation 
of  Georgia  notes,  being  as  much  at  one  time  as  16  per 
cent,  below  those  of  this  State ;  and  therefore  he  let  the 
debt  continue  outstanding,  until  the  circumstances  of  the 
debtor  became  doubtful :  but  that  in  doing  so  and  in  all 
his  other  conduct,  he  acted  upon  the  best  of  his  judgment 
for  the  interests  of  those  concerned  as  he  would  for  him« 
self.  He  furthermore  states,  that  Sarah  Gk>rdon  after- 
wards made  her  will,  and  therein  bequeathed  divers 
legacies,  which  will  be  defeated  by  reason  of  a  deficiency 
of  assets,  unless  a  part  of  the  price  of  Harriett  be  applied 
to  their  satisfaction. 

The  answer  states  the  reason  for  the  sale  of  Jim  to 
have  been,  his  insubordination  and  the  apprehension,  on 
certain  circumstances  mentioned,  that  he  designed  an 
escape  into  Canada  or  a  north-western  State.  It  admits 
the  price  to  have  been  f  637,  which  it  says  was  the  full 
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valae :  and  states  the  defendant's  ignorance,  whether 
Jim  or  Harriett  be  living  or  dead,  or  what  is  their  present 
value,  or  whether  Harriett  had  any  children.  It  also 
admits  that  the  defendant  hath  kept  out  at  interest  the 
said  sums  of  9637,  and  830O,  and  states  that  he  paid  the 
interest  to  Mrs.  Gordon  daring  her  life,  and  is  ready  to 
account  for  the  principal  and  interest  since  her  death  to 
the  plaintiff,  if  he  be  entitled  thereto.  The  defendant 
states,  that  when  he  executed  the  bond,  his  understanding 
was<,  that  the  demand  of  the  plaintiff  for  a  breach  of  the 
condition  was  limited  to  the  penalty  of  81>0O0 ;  and  be 
insists  on  that,  as  the  law  of  their  contract.  Moreover 
the  answer  insists,  that,  as  the  bond  was  payable  to  Sarah 
Crordon  and  the  plaintiff,  he  is  bound  by  the  acts  of  his 
co-obligee,  and  that,  as  she  sold  the  negro  Harriett  and 
directed  the  disposition  of  part  of  the  proceeds,  and  there- 
fore could  not  complain  thereof,  so  neither  can  the  plain* 
tiff.  The  defendant  then  submits  to  pay  the  plaintiff  the 
penalty  of  91,000,  deducting  therefrom  the  debt  to 
lliomas  Brown. 

The  plaintiff  put  in  as  evidence  two  letters  written  to 
him  by  the  defendant.  One  dated  April  29th,  1842,  in 
which  he  advises  him  of  the  death  of  Mrs.  Gordon,  and 
tbat  he  was  desirous  that  the  plaintiff  should  come  in 
and  settle  the  business  between  them.  He  then  states^ 
that  he  had  sold  Jim  for  SSSl^tLnA  then  proceeds:  ''I 
sent  Harriett  to  Georgia  and  sold  her  for  91,000  in 
Georgia  money.  I  have  paid  the  interest  annually  to 
Mrs.  Gordon.  As  there  was  and  now  is  a  large  discount 
between  Georgia  and  North  Carolina  money,  I  let  it  re- 
main in  Georgia,  with  the  expectation  that  Georgia  mo- 
ney would  get  better.  I  was  there  last  Januarj'  and  had  the 
misfortune  to  lose  0700  of  that  money.''  The  other  is  dated 
November  18th,  1842,  and  appears  to  be  in  answer  to  one 
from  the  plaintiff,  in  which  he  claims  the  negroes  or  their 
value,  and  his  unwillingness  to  bear  the  loss  of  any  part 
of  the  price  of  Harriett.    The  letter  then  says :  **1  in- 
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tended,  after  Brown's  claim  was  settled,  to  pay  you  the 
balance  of  the  sale  of  the  two  negroes  ;  but  I  was  unfor^ 
tunate  and  lost  in  Georgia  $700  of  the  price  of  Harriett. 
If  1  bad  been  unfortunate  and  both  of  the  negroes  had 
run  or  died,  I  still  would  have  expected  to  pay  you  the 
amount  of  the  bond  at  Mrs.  Gordon's  death.  As  I  was 
unfortunate  in  losing  a  part  of  the  price  of  Harriett,  I 
must  fall  back  on  the  amount  of  my  bond.** 

DodgCf  for  the  plaintiff. 
Bf/num,  for  the  defendant. 

KuFFiN,  C.  J.  The  plaintiff  would  be  entitled  to  a  de« 
cree  for  a  conveyance  of  the  slaves,  if  the  defendant  had 
them  in  possession.  It  is  true,  as  the  defendant  says,  the 
penalty  was  the  law  of  their  contract,  limiting  the  sum 
which  could  have  been  recovered  from  the  defendant  in 
an  action  of  debt.  But  equity  disregards  penalties.  If 
the  penalty  here  had  been  ten  times  as  much,  the  defcn- 
ciant  would  have  then  thought  it  reasonable  and  equita- 
ble, that  he  should  be  relieved  from  it  by  performance  of 
the  act,  upon  the  non-performance  of  which  the  penalty 
accrued  by  strict  law.  So,  the  other  side  is  not  restricted 
to  his  legal  remedy  by  an  action  for  the  penalty,  but  may 
claim  an  execution  of  the  contract,  as  it  is  understood  in 
this  Court ;  that  is,  us  a  stipulation,  without  reference  to 
the  penalty,  to  do  the  several  things  stated  in  the  condition. 

The  negroes,  however,  have  been  sold ;  and  several 
questions  are  made,  how  far  the  defendant  is  thereby 
discharged.  As  to  Jim,  there  is  no  allegation  in  the 
answer  that  Mrs.  Gordon  directed  or  even  assented  to  the 
sale  made  by  the  defendant,  and  therefore  the  defendant 
is  undoubtedly  liable  for  him.  The  defences  as  to  Har- 
riett must  alse,*we  think,  all  fail.  In  the  first  place,  it 
is  clear  that  Mrs.  Gordon  had  parted  from  all  control 
over  her,  except  for  the  term  of  her  life.  Her  conveyance 
was  by  deed,  in  part  for  a  valuable  consideration  in 
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respect  of  Thomas  Brown's  debt ;  and*  moreover,  good 
without  that  circumstance,  inasmuch  as  the  St.  27  Eliz^ 
{Rev.  Stat.  ch.  50,  sec.  2,)  in  favour  of  purchasers,*  does 
not  embrace  personal  chattels.  McKee  v.  Houston.  3 
Murp.  429.  Still  less  can  a  sale  to  raise  a  fund  for  the 
payment  of  legacies  defeat  a  bona  fide  voluntary  con- 
veyance to  or  for  a  grand-son.  For  the  same  reason  that 
in  this  Court  the  penalty  is  not  respected,  the  acts  of  Mrs. 
Gordon  in  making  or  assenting  to  a  sale  of  the  negroes 
cannot  affect  the  interest  of  the  plaintiff.  The  form  of 
the  contract  is  nothing.  The  substance  is,  that  upon  the 
death  of  that  lady,  the  defendant  became  the  trustee  of 
the  slaves  for  the  plaintiff,  subject  to  the  incumbrance  of 
Thomas  Brown's  debt. 

But,  setting  aside  all  those  considerations,  the  defence 
fails  for  want  of  proof.  There  is  no  evidence,  that  Mrs. 
Gordon  sold  or  agreed  to  the  sale  of  either  of  the  negroes. 
On  the  contrary  the  only  evidence  upon  the  point,  except 
the  answer,  are  the  letters  of  the  defendant,  in  which  he 
assumes  the  act,  as  exclusively  his  own.  Then,  it  is  the 
common  case  of  a  trustee  undertaking  of  his  own  head, 
and  without  the  concurrence  or  Icnowledge  of  the  cestui 
que  trustf  to  dispose  of  the  trust  property  ;  and  he  must 
undoubtedly  make  it  good,  by  answering  for  the  value,  at 
the  least.  If  the  cestui  que  trust  chooses,  he  may  claim  the 
price  got  by  the  trustee,  however  far  above  the  value  ; 
for  a  trustee  can  make  no  profit  for  himself,  though  he 
may  los^l^  a  breach  of  trust.  But  if  the  cestui  que  trust 
claim  the  price,  he  must  take  it  in  its  actual  state  f  for 
when  he  follows  the  fund,  he  gets  it  as  it  is.  Therefore 
the  plaintiff  cannot  charge  the  defendant  with  tlOOO  for 
Harriett  (if  that  exceeds  her  value)  without  accepting 
the  money  collected  by  the  defendant  and  the  sureties 
held  by  him  for  the  residue.  But  he  has  the  right  to  take 
the  sum  of  9637,  received  for  Jim,  as  his  counsel  says,  he 
is  content  to  do ;  and,  at  his  election,  to  have  a  decree 
for  the  present  value  of  Harriett  and  her  issue,  if  any,  or 
80 
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for  the  sam  received  by  the  defendant  and  the  securities 
for  the  residue  of  the  price ;  and  to  those  ends  he  may 
have  all  necessary  enquiries. 

Per  Curiam.  Decreed  accordingly. 


JOEL  MERRITT  vt.  JAMES  HUNT. 

Wh«re  th«re  was  a  pablio  tald  of  laDda,  whera  tha  Tandor  ghWB  notiea  at  th» 
aala  that  thara  wara  doubta  as  to  tha  titla,  bat  that  ha  would  giva  a  war- 
ranty daadi  baiog  a  man  of  nndoabtad  ability  to  aaswar  tha  warranty,  and 
whara  such  dead  was  aceordiogly  givan  and  tha  parchaaar  gava  bia  bond 
for  tha  pnrchaaa  mooay,  upon  which  tha  Yandor  aftarwarda  obtainad  judg- 
mant ;  Held,  that  tha  parchaaar  had  no  right  to  an  iojanction  againal 
tbb  jndgmanti  that  tha  Court  of  Equity  would  not  look  into  tha  thla,  bnt 
would  laava  tha  purchasar  to  hia  remady  at  law  upon  tha  wairanty. 

Cause  removed  from  the  Court  of  Equity  of  Granville 
County,  at  the  Fall  Term,  1846. 

In  December  1841,  the  defendant,  the  executor  of  Mary 
Jones,  deceased,  offered  at  public  sale  two  tracts  of  land* 
as  having  been  the  property  in  fee  of  the  testator,  which 
he  was  authorized  to  sell.  As  to  one  of  the  tracts,  the 
bill  states  that  the  defendant  declaredt  that  he  would  sell 
only  such  interest  as  his  testatrix  had,  and  at  the  risk  of 
the  purchaser.  As  to  the  other,  containing  100  acres,  the 
defendant  announced,  that  it  was  the  property  of  the  tes- 
tatrix, although  he  had  been  unable  to  find  any  deed  for 
it»  and  that  he  would  warrant  it  to  the  purchaser;  This 
latter  piece,  the  plaintiff  purchased  at  the  price  of  tSOSy 
and  he  immediately  gave  his  bond  therefor  and  took  sl 
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conveyance  and  entered  into  possession  of  the  land.  The 
bill  states  that  in  the  course  of  the  next  summer,  further 
doubts  arose  as  to  the  title  to  the  land,  and  that  there 
was  some  negotiation  between  the  parties  about  rescind* 
ing  the  contract ;  bat  that,  finally,  the  defendant,  in 
November  1842,  declined  doing  any  thing  farther,  and 
thereupon,  the  plaintiff  offered  to  surrender  the  deed  and 
demanded  his  bond,  and  abandoned  the  premises.  The 
defendant  afterwards  took  a  judgment  on  the  plaintiff's 
bond,  and  he  then  filed  the  bill  to  have  the  contract  re« 
scinded  and  the  judgment  perpetually  enjoined. 

The^  bill  states,  that  search  has  been  made,  in  the  Reg* 
ister's  office,  and  that  no  evidence  of  any  title  in  the  tes* 
tatrix  can  be  found,  and  that  the  plaintiff  believes  none 
exists. 

It  further  states,  that  upon  consulting  counsel  upon  the 
question  of  title,  it  was  discovered,  that  the  deed,  which 
tbe  defendant  made,  conveyed  but  an  estate  for  the  plain- 
tiff's life,  although  the  defendant  contracted  to  convey  in 
fee,  and  the  warranty  is  to  the  plaintiff  and  his  heirs. 
The  bill  charges,  that  the  plaintiff  is  an  illiterate  man, 
and  that  the  deed  was  prepared  by  the  defendant  or  un* 
der  his  direction,  and  was  accepted  by  the  plaintiff,  not 
knowing  the  deficiency  therein  and  in  the  confidence  that 
it  was  according  to  the  contract. 

The  answer  denies,  that  the  defendant  undertook  to 
covenant,  that  the  land  had  belonged  to  his  testatrix. 
On  the  contrary,  the  defendant  says,  that,  in  respect  to  a 
small  tract,  he  refused  to  make  any  covenant, because  he 
could  not  discover  any  trace  of  right  in  the  testatrix  ex- 
cept possession  ;  and  the  purchaser  was  to  take  a  con- 
veyance without  warranty.  With  respect  to  the  other 
tract,  which  the  plaintiff  purchased,  the  defendant  ad- 
mits it  was  otherwise.  He  says  that  he  discovered  that 
his  testatrix  never  had  a  deed  for  it ;  but  that,  under- 
standing that  one  William  Jones  had  taken  a  conveyance 
for  it  from  a  former  owner  upon  some  trust  for  the  testa- 
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trix,  he  had  applied  to  him  to  know  how  the  truth  was ; 
and  that  William  Jones  admitted  that  he  held  the  title 
nnder  an  engagement  to  convey  it  to  Mary  Jones*  and 
accordingly  he  executed  a  deed  to  the  defendant,  as  the 
executor  and  devisee  of  Mary  Jones.  Believing,  from 
those  circumstances,  that  the  land  really  belonged  to  his 
testatrix,  and  that  the  purchaser  would  never  be  dis* 
turbed,  although  he  was  unable  to  trace  the  title  back 
beyond  William  Jones,  the  defendant  states,  that  he  pub* 
licly  made  known  to  the  plaintiff  and  other  persons  pre- 
sent, the  state  of  the  title,  and  in  order  to  enhance  the 
price  by  satisfying  bidders  of  their  security,  he  agreed 
that  he  would  make  a  deed  for  the  fee  and  give  therein 
his  own  covenant  of  warranty,  binding  him  and  his  heirs 
to  indemnify  .the  purchaser,  if  he  should  be  disturbed  in 
the  possession.  And  the  answer  positively  avers,  that  it 
was  understood  that  the  purchaser  was  to  have  no  other 
security  for  the  title,  but  the  conveyance  of  the  defendant 
in  fee,  with  his  covenant  against  an  eviction  by  su- 
perior title. 

The  defendant  admits,  that,  as  he  is  advised,  the  deed 
made  b}'  him,  is  only  for  a  life  estate,  and  that,  by  the 
terms  of  the  sale,  he  was  to  make  one  purporting  to  con- 
vey a  fee,  with  general  warranty.  But  he  says  that 
neither  the  plaintiff  nor  he  being  versed  in  drawing  con- 
veyances, application  was  made  to  a  merchant,  residing 
at  the  place  of  sale,  and  supposed  to  be  competent  there- 
to, and  that  the  deed  was  drawn  by  him  as  the  friend  of 
the  parties  ;  and  that  it  was  executed  by  the  defendant 
in  the  belief,  that  it  was  a  deed  for  the  fee  simple :  that 
he  had  no  suspicion  to  the  contrary,  until  the  plaintiff, 
after  the  judgment  at  law,  informed  him  of  the  defect : 
and  that  then  the  defendant  offered  to  make  any  deed 
plaintiff  might  wish,  which  would  carry  out  the  agree- 
ment between  them,  but  the  plaintiff  declared  that  he 
^onld  not  take  one. 

The  answer  further  states,  that  the  plaintiff  had  sold 
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and  conveyed  a  part  of  the  land,  about  five  acres,  to  Ben- 
jamin Sims,  who  claims  and  occupies  if. 

The  defendant  filed,  with  his  answer,  the  deed  to  hitn 
by  William  Jones ;  and  also  another  deed  to  the  plaintifl; 
and  submits  to  be  bound  by  it  or  to  make  a  conveyance  in 
fee  with  any  covenants,  to  which  the  Court  shall  declare 
the  plaintiff  entitled. 

Badger,  for  the  plaintiff*. 

Gilliam  and  Hasted,  for  the  defendant. 

RuFFiN,  C.  J.  The  parties  have  taken  much  testimony ; 
and  the  substance  of  it  is  clearly  in  support  of  the  an- 
swer. There  were  no  written  articles,  but  the  crier  at 
the  sale  and  several  of  the  bidders  prove,  that  the  defen- 
dant gave  distinct  notice,  that  doubts  rested  upon  the 
title,  as  he  was  unable  to  trace  it  or  find  any  evidence  of 
it  upon  the  Register  s  books ;  and  that  the  defendant,  in 
order  to  induce  persons  to  bid  a  fair  price  for  the  land, 
said  that  he  would  warrant  the  title.  The  witnesses  all 
understood  that  the  purchaser  was  to  take  a  conveyance 
for  the  land  at  all  events,  whether  the  defendant  could 
shew  a  good  title  or  not  in  his  testatrix  or  himself,  pro- 
vided he  would  bind  himself  by  a  general  warranty  in 
the  deed.  They  state  that  the  defendant  was  known  to 
be  a  man  of  substantial  and  independent  property,  and 
that  the  bidders  considered  the  title  good  to  them  by 
his  agreement  to  make  it  good  in  case  of  an  eviction.  It 
is  evident,  that  the  plaintiff",  also,  had  the  same  impres- 
sion and  understanding.  For,  after  he  was  declared  the 
purchaser,  he  made  no  enquiry  as  to  the  title,  nor  asked 
any  delay  for  the  purpose  of  looking  into  it ;  but  was 
satisfied  to  give  his  bond  for  the  price  immediately,  and 
take  a  deed,  purporting,  as  was  then  thought,  to  convey 
a  fee,  and  containing  a  general  warranty,  binding  the 
defendant  and  his  heirs.  He  also  sold  a  part  to  another 
person,  and  conveyed  it  in  fee.    If  there  be  a  defect  in 


410  SUPREME  COURT. 


Merritt  v.  HudU 


the  title,  therefore,  it  cannot  affect  the  contract  these 
persons  made :  for  the  contract,  in  terms  provided  for 
such  a  possible  or  probable  defect,  and  for  the  consequen* 
ees  of  it.  If  a  person  chooses  to  buy  a  doubtful  or  bad 
title  with  his  eyes  open,  and  at  his  own  risk,  he  is  as  muck 
bound  by  that,  as  by  any  other  contract  fairly  made.  So, 
if  he  buy  such  a  title  with  a  guaranty  of  the  seller 
against  eviction  or  disturbance,  he  must  take  the  title, 
and  look  to  the  vendor's  covenants  for  his  security  or  in- 
demnity. He  cannot  complain  of  any  injury :  for  he 
gets  precisely  what  he  bargained  for,  namely,  a  convey'* 
anee  with  the  warranty  of  the  vendor.  In  such  a  case 
the  Court  will  not  look  into  the  title  at  all ;  because  the 
bargain  was,  that  it  was  immaterial  whether  it  was  good 
or  bad,  provided  the  vendee  had  a  covenant  of  indem* 
nity.  The  plaintiff,  therefore,  would  have  been  clearly 
bound  to  pay  the  purchase  money,  had  the  deed,  that  was 
made  to  him,  been  for  a  fee.  That  it  was  not,  was  merely 
by  the  mistake  of  the  writer,  and  of  the  parties — as  much 
of  the  one  as  of  the  other— as  is  proved  by  the  writer  of 
the  deed  and  the  subscribing  witnesses.  All  thought  it 
to  be  for  the  fee.  The  defect  cannot  excuse  the  refusal 
of  the  plaintiff  to  fulfil  his  part  of  the  contract,  inasmuch 
as  the  defendant,  as  soon  as  he  had  notice  of  it,  offered 
to  supply  it  by  making  another  deed,  and  now  submits  to 
eonvey  under  the  direction  of  the  Court.  The  injunction 
oQght,  therefore,  to  be  dissolved  with  full  costs  up  to  this 
time,  and  the  plaintiff  declared  entitled  to  a  deed  from 
the  defendant  for  the  premises,  which  shall  purport  to 
convey  the  fee  simple,  and  contain  a  general  warranty  or 
covenant  of  quiet  possession,  binding  the  defendant  and 
bis  heirs,  to  be  approved  of  by  the  Clerk* 

Psm  CmiABi,  Decree  accordingly. 
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ANTHONY  R.  MARKHAM  &  AL.  ««.  ELIZABETH  SHANNON* 

HOUSE  Sc  AL. 

A.  pnrchated  at  ezeootion  tale  a  tract  of  land  beIoogiD|r  to  B.;  afterwanb  tbo 
same  tract  of  land  was  I«vie€l  npon  and  aet  up  for  sale  under  another  exe- 
cation  ag^ainat  B.  poeterior  in  ita  lien.  A.  forbid  the  aala  and  then  bid  for 
the  land  and  It  waa  etrnck  off  to  hins.  Held,  that,  in  so  doing*  A.  waa 
guilty  of  no  fraud  upon  B. 

Cause  removed  from  the  Court  of  Equity  of  Pasquotank, 
County  at  the  Fall  Term,  1846. 

The  plaintiffs  state  that  they  are  the  children  and  heirs 
at  law  of  Anthony  Markham,  and  that  a  judgment  was 
rendered  at  June  Term,  lS28,of  Pasquotank  County  Court, 
and  the  land,  the  subject  in  controversy,  sold  under  the 
execution  issued  thereon  and  purchased  by  Thomas  L. 
Shannonhouse,  the  father  of  the  defendants,  who  are  his 
heirs  at  law.  They  charge  that  at  the  sale  by  the 
Sheriff,  Thomas  L.  Shannonhouse  was  present  and  forbid 
the  sale,  alleging  that  the  title  of  the  land  was  in  hinu 
That  the  land  was  bid  off  by  one  Ambrose  Knox»  who 
was  acting  as  the  secret  agent  of  said  Shannonhouse, 
who  immediately  directed  the  sheriff  to  make  the  deed  of 
the  land  to  him,  as  he  had  bought  it  for  him.  The  bill 
prays  that  the  defendants  may  be  compelled  to  re-convey 
the  land,  &c. 

The  defendants  in  their  answer  state  that  in  the  year 
1825,  one  William  C.  Banks  obtained  a  judgment,  in  the 
Court  of  Pleas  and  Quarter  Sessions,  against  Demarcos 
Markham  and  Anthony  R.  Markham,  the  father  of  com* 
plainants,  upon  which  an  execution  issued  and  was  levied 
on  the  land  in  question,  which  was  sold  at  the  Court 
house  door,  and  he  became  the  purchaser,  and  took  a 
deed  therefor  from  the  sheriff  on  the  7th  day  of  December* 
1825,  and  that  under  that  deed  he  claimed  the  land  as  his. 

A  copy  of  the  record  of  the  suit  of  Banks  against  De* 
marcus  Markham  and  Anthony  R.  Markham,  and  the 
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sHeriif's  deed  of  December  1825,  to  Thomas  L.  Shannon- 
house  are  filed  as  exhibits  in  the  case.  The  deed  bears 
date  as  set  forth  in  the  answer  and  is  proved  and  regis- 
tered at  March  term,  1 820,  of  Pasquotank  Court  of  Pleas 
and  Quarter  Sessions. 

No  counsel  for  the  plaintiffs. 
A.  Moore,  for  the  defendants. 

Nash,  J.  The  bill  sets  forth  that  the  land  claimed  by 
the  plaintiff,  and  for  the  re-conveyance  of  which  it  is 
filed,  is  the  land  sold  under  Banks'  execution.  There  is 
then  no  question  as»to  the  identity  of  the  land.  The  only 
ground,  upon  which  the  plaintiffs  seek  :i  re-conveyance, 
is  the  fraud,  it  is  alleged,  perpetrated  by  Sfaannonhouse 
in  forbidding  the  sale,  at  which  he  purchased.  To  this 
allegation  of  fraud  the  defendants  reply,  that  the  land,  at 
the  time  of  that  sale,  did  actually  belong  to  Thomas  L. 
Shannonhouse  and  the  exhibits  prove  it.  The  title  be- 
ing in  him,  he  could  perpetrate  no  fraud  upon  the  plain- 
tiffs by  forbidding  the  sale  and  afterwards  purchasing 
himself.  The  plaintiffs  do  not  allege  in  their  bill  any 
fraud  in  the  first  sale,  or  that  Thomas  L.  Shannonhouse 
held  under  any  trust  for  their  father  Anthony  Markham. 
That  sale  they  do  not  impeach  any  farther  than  to  allege, 
that  Thomas  L  Shannonhouse  forbid  the  sale  under  a 
pretended  title.  ^The  defendants  have  shown  a  title  in 
their  father,  upon  its  face  good  and  perfect.  Under  a 
different  form  of  the  bill,  the  facts  alleged  might  become 
important.  In  the  present  case  they  are  not.  Thomas 
L.  Shannonhouse  had  a  right  to  forbid  the  sale  of  his  own 
land  and  then  to  purchase,  if  he  chose.  In  so  doing  he 
did  no  injury  to  the  complainants,  and  committed  no  fraud 
upon  them. 

PxR  Curiam.  Bill  dismissed  with  costs. 


December  term.  ism.  *ii 


PURVIS  M.  BROWN. 

A  penoa,  who  had  no  titlo  to  ptroperty  which  ho  m'ort^a^,  nu  no  ri^ht  to 

%  docroo  for  redemption. 
A  right  to  redeem  property  any  be  reeerved  to  a  etranger  to  tho  ooatnot^ 

but  then  it  moat  be  an  expreaa  rese^'vation.  .    . 


Cause  removed  from  the  Court  of  Equity  of  Randolph 
County,  at  the  Fall  Term,  1846. 

The  facts  on  which  this  Court  pronounced  its  decision 
are  fnlly  set  forth  in  the  opinion  here  delivered. 

/.  JET.  Bryan  and  H.  Waddellf  for  the  plaintiffs 
WinHofi,  for  the  defendants 

Nash,  J.  The  bill  is  filed  to  if'edeem  a  negro  named 
Travis,  mortgaged,  it  is  alleged,  by  Susan  Purvis,  one  of 
the  complainants,  and  William  Purvis,  her  father,  to  the 
defendant.  The  ease  stated  in  the  bill  is  as  follows : 
The  mother  of  the  complainants  was  the  daughter  of  John 
Lane,  who,  upon  her  intermarriage  with  William  Purvis^ 
their  father,  put  into  her  possession  a  negro  woman  named 
Penny,  who  so  remained  up  to  the  death  of  their  mother 
and  their  grand-father,  who  died  intestate.  Penny  is  the 
mother  of  the  boy  Travis,  bom  while  in  the  possession  of 
their  mother  and  father.  After  the  death  of  their  grand- 
father,  John  Lane,  a  bill  in  equity  was  filed  by  his  next 
of  kin,  to  procure  a  division  of  his  personal  estate,  and  by 
a  decree  obtained  thereon,  the  negroes  Penny  and  Travis 
were  assigned  to  the  plaintiffs.  The  bill  then  alleges^ 
that  William  Purvis,  their  father,  borrowed  of  the  defen- 
dant Brown  $100,  and  to  secure  the  payment  thereof,  the 
aegro  Travi»  was  mortgaged  to  the  defendant  by  William 
Purvis,  and  that  the  plaintiff,  Susan  Purvis,  joined  in  the 
mortgage.  It  then  avers  the  tender  of  the  money  bor- 
rowed apd  the  demand  for  the  neffro  Travis,  and  the 
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refusal  of  the  defendant  to  receive  the  money  or  deliver 
up  the  boy.  It  prays  a  redemption  of  the  negro*  and  a 
seqaestration,  &c. 

From  the  view  we  have  taken  of  the  case,  it  is  not  ne* 
cessary  to  say  any  thing  further  of  the  answer^  than  that 
U  denies,  that  Travis  was  mortgaged*  but  alleges  he  was 
purchased  by  the  defendant,  and  further,  it  denies,  that 
the  plaintiffs  have  any  right  to  redeem  the  negro  if  he  was 
mortgaged,  as  the  title  to  him  was  in  William  Purvis^ 
and  not  in  them. 

Among  the  exhibits  filed  in  the  cause,  is  the  record  of 
the  suit  in  the  Court  of  Equity  for  Randolph  County, 
to  which  the  plaintiffs  refer  in  their  bill.    They  were 
parties  complainants.    Upon  the  hearing  of  the  causey 
an  account  was  decreed,  and  a  reference  made  to  the 
master  to  take  an  account  of  the  estate  of  John  Lane,  sr. 
in  the  hands  of  his  administrator,  and  make  report  thereof. 
The  master  made  a  report,  and  in  it  states  that  the  negro 
woman  Penny  was  an  advancement  to  Sally  Purvis,  the 
mother  of  the   plaintiff,  by  her  father,  John   Lane.     In 
ascertaining  the   distributive  share   of  the   children  of 
Sally  Purvis,  who  were  parties  plaintiffs,  the  master  de- 
ducted from  their  share  the  sum  of  ^21  68,  the  amount 
of  the  advancement  made  their  mother :  leaving  the  sum 
of  9359  72,  as  the  balance  coming  to  them  from  their 
grandfather's  estate.    There  was  a  decree  for  that  sum, 
in  their  favor,  in  conformity  with  the  report    It  appears 
then,  that  the  negro  Penny  was  an  advancement  to  Sally 
Purvis  and  became  the  property  of  William  Purvis,  her 
husband,  who  is  still  alive.    The  plaintiffs  have  failed  to 
Aow  any  title  to  the  negro    Travis,  and  therefore  have 
DO  right  to  the  equity  of  redemption,  claimed  by  them,  if 
he  was  mortgaged  to  the  defendant.    We  do  not  deny» 
that  a  right  to  redeem  property  may  be  reserved  to  a 
stranger  to  the  contract,  but  then  it  must  be  an  express 
noMnratioa,  which  is  not  pretended  here  in  favor  of  theso 
pkLimiffs.    lo  truths  the  bill  is  framed  under  ut  eaUie 
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differeat  statement  of  facts,  which  is  denied  in  the  aof 
•wer»  and  not  proved,  bat  contradicted  by  the  proofs. 

PsK  Co AiAM.  Bill  dismissed  with  costs. 


WILLIAM  MILTON  It  AL.  m.  DAVID  HOGUE  6l  AL. 

When  a  bill  !•  amended,  and  the  amendment  filed  eontaine  allegmlloa 
directly  contrary  to  thoee  made  in  the  original  bill,  the  Court  can  make  no 
decree,  becauie  they  most  look  into  all  the  pleading!  and  cannot  act  npott 
eoch  eontradictory  statenjiente. 

Tbe  proper  way  in  inch  a  case  ii  etrike  oat  eo  maeh  of  the  original  bill  ae  it 
eontradicted  by  the  allegatione  in  the  amended  bill. 

Without  a  contract  between  the  parties,  the  sale  of  the  whole  traoi  of  Lasd 
and  receipt  of  the  price  by  one  tenant  in  common,  doee  not  torn  him  tats 
a  trustee  for  a  oo-teoant,  as  the  latter  still  has  the  legal  title  to  his  owa 
share  and  can  ha? e  redress  on  it  at  law* 

Cause  removed  from  the  Court  of  Equity  of  Rutherford 
County,  at  the  Spring  Term.  1846. 

The  plaintiffs  filed  an  original  bill  against  David 
Hogue  in  September  1841,  and  therein  charged,  that 
Stephen  Hogue  was  seized  in  fee  of  a  tract  of  land  in 
Rutherford,  containing  100  acres,  and  devised  the  same 
to  his  wife  for  life,  with  remainder  over  to  his  children 
—of  whom  the  plaintiff,  Mrs.  Milton,  was  one :  That 
the  testator  died  and  his  widow  entered  into  the  premises* 
and  died  in  the  year  1830  ;  and  that  then  the  plaintiffs, 
the  defendant  David  Hogue,  and  the  other  children  of  the 
testator,  entered.  The  bill  states  that  in  1833  a  gold 
mine  of  great  value  was  discovered  on  the  land ;  and 
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tkat  it  was  then  agreed  between  the  plaintiffs  and  the 
defendant*  David,  (who  alleged  that  he  owned  the  shares 
of  the  other  remaindermen)  that  they  would  not  make 
partition  of  tho  land,  but  that  instead  thereof  the  defen- 
dant David  should  sell  the  whole  of  it,  including  the  un- 
divided share  of  the  plaintiffs ;  and  that,  in  pursuance  of 
that  agreement,  David  Hogue,  in  a  short  time  thereafter, 
sold  the  whole  tract  to  William  McGee  for  the  price  of 
$8500  paid  to  him.  The  bill  states,  that  the  plaintiffs 
are  entitled  to  one  sixth  part  thereof;  but  that  David 
bath  heretofore  paid  them  only  2200,  and  for  that  took 
the  notes  of  the  plaintiff  William  ;  he  agreeing,  however, 
that  the  same  should  be  taken  into  account  in  settling  for 
his  wife's  share  of  the  purchase  money.  The  bill  further 
^tates  that  David  Hogue  conve3'ed  the  land  to  McGee  in 
his  own  name  alone,  as  if  he  claimed  the  whole  and  were 
the  sole  owner ;  but  that  the  same  was  done  by  the  as- 
sent of  the  plaintiffs  aod  that  they  were  ready  to  convey 
to  David  Hogue  or  to  McGee,  a  good  title  to  their  share, 
upon  the  receipt  pf  their  share  of  the  purchase  money* 
The  prayer  is,  that  David  Hogue-come  to  an  account  with 
the  plaintiffs  for  their  share  of  the  purchase  money  apd 
the  interest  thereon,  and  be  decreed,  after  deducting  the 
principal  and  interest  of  the  notes  for  8200,  to  pay  the 
plaintiffs  what  may  be  found  due  to  them. 

David  Hogue  answered,  that  Stephen  Hogue  did  not 
make  a  vrill,  but  died  intestate,  seized  of  the  tract  of 
land  mentioned  in  the  bill  and  other  land,  and  leaving  a 
widow  and  nine  children,  of  whom  the  defendant  and  the 
plaintiff  Zilphia  were  twx) ;  and  that  the  tract <sontaioing 
}00  acres  was  allotted  to  the  widow  as  dower  and  she 
occupied  it  until  her  death  in  1830. 

The  answer  denies  that  it .  was  ever  agreed  between 
the  plaintiffs  and  the  defendant,  that  he  should  sell  the 
)and  or  any  part  of  it  for  them  or  on  their  account,  or 
divide  the  proceeds  of  the  sale  with  them  in  any  manner, 
pn  the  contrary  the  defendant  says  that  in  1831  (before 
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tiie  discovery  of  gold)  the  plaintiff  sold  to  him  the  share 
of  Zilphia  in  this  and  another  tract  of  land,  at  the  price 
of  §500,  and  by  a  deed  bearing  date  April  29tb,  1S31, 
eonveyed  the  same  to  him.  The  deed  is  exhibited  with 
the  answer,  and  purports  to  be  a  bargain  and  sale  made 
between  the  plaintiff  William  Melton  -and  David  Hogiie» 
and,  for  the  consideration  of  9500,  to  convey  **  his  undi- 
vided share*'  of  the  two  tracts  of  land  in  fee.  It  is,  how« 
ever,  signed  and  sealed  by  the  plaintiff  Zilphia  also ;  but 
she  has  never  acknowledged  it  on  privy  examination.  The 
defendant  admits,  that,  in  the  latter  part  of  1831,  he  dis- 
covered  gold  on  the  land  and  sold  it  to  McGee  for  98500 ; 
bat  he  says  he  sold  it  as  his  own  property  and  not  as 
agent  for  the  plaintiffs,  and  conveyed  it,  with  warranty^ 
in  his  own  name.  He  denies  any  payment  to  the  plain- 
tiffs  or  either  of  them  of  any  part  of  the  purchase  money« 
and  says  that  the  note  he  took  from  the  plaintiff  William 
was  for  the  sum  of  9800,  lent  to  him  in  1840. 

Upon  the  foregoing  answer  being  put  in,  the  plaintiffs 
obtained  leave  to  amend  their  bill.  They  then  filed  an 
amended  bill  as  it  is  called,  against  David  Hogae,  Wil« 
Ham  McGee  and  John  J.  Price,  in  which  they  state,  that 
Stephen  Hogue  did  not  devise  the  land  in  question,  but 
that  he  died  intestate,  leaving  **  seven  or  eight  children," 
to  whom  the  land  descended,  and  of  whom  one  was  named 
Delpha  and  that  she  died  intestate  and  without  issue: 
That  partition  was  niade  of  all  the  other  land  that  de- 
scended, except  the  tract  containing  100  acres,  which 
was  allotted  to  the  widow  for  dower  and  was  never  di- 
vided.  This  bill  then  states,  that  the  defendant  David, 
having  in  1831  or  1832,  discovered  a  gold  mine  on  the 
land,  and  having  previously,  as  he  alleged,  purchased  the 
shares  of  some  of  the  other  children,  sold  the  100  acre 
tract  to  the  defendant  McGee,  for  the  sum  of  98500,  paid 
down  ;  and  that  McGee  then  entered  and  opened  gold 
mines,  and,  by  exhausting  them,  obtained  920,000  clear 
profit  from  them,  and  has  destroyed  the  value  of  the  land. 
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This  bill  farther  alleges,  that  the  plaiatiil's  never  coa- 
tracted  for  the  sale  of  their  share  of  the  land,  nor  aa- 
tkorized  a  sale  thereof ;  but  that,  after  the  sale  had  beea 
made,  they  thought  it  a  good  one,  and  were  willing  to 
abide  by  it,  and  informed  David  Ilogue  that  they  would 
accede  to  the  sale  and  confirm  the  title,  if  he  would  pay 
them  their  share  of  the  purchase  money,  and  he  promised 
the  plaintiffs  that  he  would ;  but  that  he  never  paid  any 
part  of  it  until  1839  or  1840,  and  then  he  only  paid  the 
sum  of  18^200,  and  took  notes  therefor  as  mentioned  in  the 
original  bill. 

This  bill  then  states  that  in  ISJl,  the  plaintil&  con- 
tracted with  David  Ilogue  to  sell  him  the  share  of  the 
^enie  plaintiff  in  that  part  of  the  land,  which  descended 
from  their  father,  which  belonged  to  her  as  one  of  the 
heirs  of  their  deceas^  sister  Delpha»  at  the  price  of  fid* 
which  be  paid  tJiMikn  ;  and  that  afterwards  he  presented 
to  them  for#Kecution  a  deed  therefor,  as  he  represented^ 
and  the^t  upon  the  faith  of  his  representation  and  in  the 
belief  that  it  included  the  share  so  agreed  to  be  sold  and 
no  more,  executed  without  reading  it ;  and  they  aver  that 
the  same  was  the  only  deed  at  any  time  made  by  them  or 
either  of  them  to  David  Hogue,  and  that  the  deed  ex- 
hibited by  the  defendant  with  his  former  answer,  is  the 
one  so  executed  by  them.  The  bill  charges  that  the  deed 
was  obtained  from  the  plaintiffs  under  a  mistake  as  to 
the  contents  of  it,  which  was  caused  by  the  fraudulent 
oontrivanoe  and  false  representations  of  David  Hogue,  as 
before  mentioned*  and  also  in  setting  out  therein  as  the 
consideration  the  sum  of  f  500,  whereas  he  only  paid  them 
$15  or  thereabouts,  and  the  plaintiffs  never  at  any  time 
intended  or  treated  for  a  sale  of  their  share  in  the  gold 
mine  tract. 

The  bill  further  charges  that  the  land  is  now  occupied 
by  John  I.  Price,  claiming  under  McGee.  And  the  prayer 
is»  as  before,  for  a  decree  against  David  Hogue  for  a  share 
of  the  purchase  money,  received  from  McGee,  upon  the 
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plaintifTs  executing  proper  assaranoes  for  the  land,  whiok 
they  offer  to  do ;  or  that  the  deed  to  David  Hogae  be  de« 
dared  to  have  been  obtained  by  fraud  and  eaneelled ;  or 
that  the  defendants  Hogne,  McGee,  and  Prtee,  re-convey 
to  the  plaintiffs  a  share  of  the  land,  and  accoont  with 
them  for  the  profits  of  the  same. 

David  Hogue  pat  in  another  answer,  in  which  he  de* 
mes  positively  that  he  ever  promised  to  pay  or  account 
with  the  plaintiffs  or  either  of  them  for  any  part  of  the 
purchase  money  received  for  the  land,  or  had  any  treaty 
with  them  on  the  subject.  He  avers,  that  it  is  not  true, 
that  he  contracted  with  the  plaintiffs  for  a  share  of  their 
deceased  sister  Delpha's  land ;  but  that  he  contracted 
with  them  for  all  the  interest  of  the  plaintiff  Zilphia  and 
of  the  plaintiff  Williamy  as  her  husband,  in  the  lands 
which  descended  from  their  father  and  are  described  in 
the  deed  dated  April  29th.  1831,  and  that  the  deed  was 
rightly  drawn  according  to  the  contract,  both  in  respect 
of  the  land  sold  and  the  price ;  for  he  states,  that  he,,  tha 
defendant,  bad  made  advances  for  the  support  of  the 
family  to  a  greater  amount  than  8500,  and  was  induced 
to  take  the  land  at  that  price,  though  more  than  its  value, 
because  it  was  all  that  he  could  get.  The  answer  further 
states,  as  evidence  that  no  fraud  was  practised  on  the 
plaintiffs,  that  the  plaintiffs  knew  of  the  sale  to  McGee 
in  1832,  and  that  the  price  was  then  paid,  and  that  Mc- 
Gee was  making  large  profits,  and  that  the  parties  have 
lived  near  each  other  ever  since,  and  the  plaintiffs  have 
been  in  needy  circumstances,  and  yet  that  no  demand 
was  made  or  complaint  in  the  premises,  until  the  filing  of 
the  bill  in  1841. 

McGlee  put  in  no  answer,  having  left  the  State ;  and 
the  answer  of  Price  states  nothing  of  importance. 

The  material  evidence  is  that  of  the  person,  who  wrote 
and  attested  the  deed.  He  was  examined  in  September 
1844,  and  says,  that  he  understood  that  the  deed  was 
made  for  the  undivided  portion  of  Zilphia  in  the  laads^ 
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vrhich  fell  into  possession  upon  the  death  of  her  father, 
and  that  be  did  not  think  the  gold  mine  tract  was  inclu- 
ded* He  did  not,  however,  hear  either  of  the  parties 
say  so,  but  he  understood  it  from  another  person,  who 
was  present  when  he  wrote  the  deed,  and  who  married 
one  of  the  daughters  of  Stephen  Hogue  and  produced  the 
deeds,  from  which  the  boundaries  in  this  deed  were  ta* 
ken.  The  witness  is  unable  to  remember,  whether  the 
parties  read  the  deed  or  whether  it  was  read  to  them,  or 
not,  before  it  was  executed ;  but  he  thinks  he  never  wrote 
and  yritaessed  a  deed  unless  he  knew  the  parties  were 
acquainted  with  the  contents.  He  states  that  the  parties 
were  all  present  when  he  wrote  the  deed,  and  that  he 
perceived  nothing  unfair  in  the  conduct  of  David  Hogue ; 
and  that  he  was  at  the  time  in  possession  of  the  gold 
mine  tract. 

Several  witnesses  prove  that  the  plaintiffs  have  always 
been  in  straitened  circumstances  and  lived  in  the  same 
neighborhood  with  the  defendant,  David.  Other  wit- 
nesses prove,  that,  pending  this  suit,  David  Hogue  said, 
that  his  sister,  Mrs.  Milton,  had  a  claim  on  him,  and  that 
he  loved  her  and  would  pay  her  8500,  and  others  say, 
that  he  said  he  bad  offered  to  give  William  Milton  9750 
to  compromise  the  controversy. 

•    Bynum  and  Guum^  for  the  plaintiffs. 

Alexander  and  J.  H,  Brf^an^  for  the  defendants^ 

RuFPiXf  C.  J.  The  plaintiffs  have  entirely  failed  to 
establish  those  parts  of  their  case,  which  depend  on  an 
agreement  of  David  Hogue  to  sell  their  share  of  the 
land  for  them  with  his  own,  or  an  agreement  after  the 
sale,  that  they  should  confirm  it  by  a  conveyance  of  their 
share,  and  thereupon  receive  a  due  proportion  of  the  pur- 
chase money.  The  answer  directly  denies  any  suck 
agreements,  and  the  plaintiffs  have  not  given  any  evi* 
dence  of  either.    If  there  had  been  evidence  upon  either 
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of  those  headst  the  Court  woald  have  been  at  much  Iom, 
upon  these  pleadings,  how  to  give  the  plaintifl*  the  bene^ 
ftt  of  it  The  bill,  as  at  first  framed,  states  a  title  ia  the 
plaintiffs  under  a  devise  from  the  former  owner,  Stephen 
Hogoe,  and  then  an  authority  from  them  by  parol  to 
David  Hogue,  to  sell  their  share,  and  an  agreement  on 
his  part  to  do  so  on  their  behalf.  Afterwards,  upon  leave 
to  amend  their  bill«  the  plaintiffs,  without  striking  out 
those  allegations,  allege  as  new  matter,  that  Stephen 
Hogne  did  not  devise  the  land,  but  that  it  descended  from 
him  ta  them,  and  that  they  did  not  authorize  David  Hogue 
to  well  their  shaire,  but  that  he  sold  it  without  their  con- 
sent or  iLuowledge,  though  they  were  willing,  after  the 
sale  was  made,  to  abide  by  it,  because  the  price  was  a 
good  one,  provided  they  got  their  share  of  the  price.  It 
seems  not  to  have  been  considered,  that  the  bill  was  thus 
rendered  contradictory  in  its  state  of  events,  or  not  remem- 
bered that  the  party  is  bound  by  every  part  of  his  plead* 
ingSy  and  that  the  Court  can  no  more  decree  for  him  against 
the  allegations  in  one  part  of  them  than  those  in  another. 
In  such  a  case  an  amendment  must  be  made  by  striking 
out  the  portions  in  which  a  mistake  has  been  made,  and 
then  adding  the  allegations  according  to  the  truth,  as  the 
party  means  to  make  it  appear.  Instead  of  the  pleadings 
being  amended  by  such  means  as  those  here  used,  they 
are  perplexed  and  rendered  absurd  by  containing  contra- 
dictory allegations  from  the  same  party.  It  is  true  there 
is  no  harm  done  here,  because  the  defendant  agrees,  that 
he  did  not  act.  upon  an  authority  from  the  plaintiffii  >  and 
they  have  offered  no  evidence  that  tbey  came  to  an  agree* 
ment,  after  the  sale,  that  the  plaintiffs  should  have  a  part 
ef  the  price  got  for  the  land. 

The  case  therefore  turns  entirely  upon  the  part  of  the 
bill,  which  seeks  to  set  aside  the  deed  to  David  Hogue, 
upon  the  ground  that  it  was  obtained  from  the  plaintiffs 
by  fraud  or  surprise,  being  for  difler.^nt  or  more  land  than 
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that  contracted  for.  The  first  observation  upon  this  point 
M,  that  the  interests  of  Mrs.  Milton  are  not  all  involved 
in  it ;  for  the  instrument  has  no  operation  as  to  her,  as 
upon  its  face  it  is  an  indenture  between  her  husband  and 
brother  alonr,  and,  even  if  that  were  otherwise,  it  would 
still  be  void  as  to  her,  for  want  of  execution  in  the  maa- 
ner  necessary  to  give  efficacy  to  the  deed  of  a  married 
woman.  In  due  time,  therefore,  she  will  have  her  remedy 
at  law  upon  her  legal  title  by  ejectment  and  partition ; 
and  she  has  no  ground  for  relief  here.  For,  without  a 
contract  between  the  parties,  the  sale  of  the  whole  tract 
of  land  and  receipt  of  the  price  by  one  tenant  in  eonmion, 
docs  not  turn  him  into  a  trustee  for  a  co-tenant ;  as  tha 
latter  still  has  the  legal  title  to  his  own  share  and  eaii 
have  redress  on  it  at  law.  It  is  not  like  a  sale  by  one*  of 
the  personal  property  of  another,  in  which  case  the  owner 
may  waive  the  tort  and  treat  it  as  a  sale  made  for  him, 
and  recover  the  price  as  money  had  and  received  to  hia 
use ;  because  the  property  passes  by  parol.  But  it  is 
otherwise  in  respect  to  land  ;  for  that  can  pass  only  by 
def^d,  and  the  purchaser  may  refuse  to  accept  it. 

Then,  in  regard  to  the  deed,  as  the  deed  of  the  has- 
band  alone,  the  question  is,  whether  a  sufficient  gronnd 
is  laid  for  holding  it  to  have  been  obtained  by  fraud  or 
surprise. 

.  There  is  no  doubt*  that  there  was  a  mistake  in  it  in  oam 
respect ;  which  was  in  drawing  it  as  the  deed  of  the  hoa- 
band  alone  **  for  his  undivided  sharo**  of  the  two  tracts  of 
laud  described  in  it.  For  it  was  the  intention  that  tho 
husband  and  wife  should  unite  in  conveying  both  hia 
right  as  tenant  by  the  curtesy,  and  also  her  right  to  the 
inheritance  in  some  land.  Bnt  that  mistake  is  onci  whidi 
is  not  to  the  prejudice  of  the  plaintiff  and  of  which  ho 
does  not  complain.  The  grocmd  of  surprise  on  him  he 
alleges  in  the  bill  to  be,  that  he  and  his  wife  agreed  to 
sell  to  David  Hogue  other  land,  namely,  the  share  of  the 


DECEMBER  TERM,  1648.  433 

MiiioB  0.  Hogue. 


wife  in  the  lands  that  had  been  allotted  to  her  deceased 
aister  Delpha*  as  her  part  of  her  father's  estate.  That  lot 
did  not,  according  to  the  bill*  include  any  part  of  the  gold 
mine  tract ;  for  the  bill  alleges,  first,  that  partition  had 
not  been  made  of  that  tract,  and  consequently  no  part  of 
it  had  been  assigned  in  severalty  to  Delpha :  and,  second- 
ly, that  partition  had  been  made  of  all  the  lands  de- 
scended, except  the  100  acres^  which  is  the  subject  of  this 
oontroversy,  and  consequently  Delpha's  share  of  the  other 
lands  was  held  by  her  in  severalty.  The  subject  of  the 
sale  to  David  Hogue  was,  therefore,  according  to  the  bill, 
Mrs.  Milton's  undivided  share  of  the  land,  that  had  been 
allotted  in  severalty  to  Delpha  Hogue  in  a  divisio:>  of  a 
part  of  the  land  descended  from  the  father — which  part 
included  all  the  land  descended,  excepting  only  the  100 
aeres  held  by  the  widow  as  de^wcr,  and  on  which  gold 
was  afterwards  found.  Now,  thai  statemt^it  the  answer 
distinctly  and  positively  denies ;  and  it  states  that  the 
defendant  purchased  all  the  interests  which  Milton  and 
his  wife  then  had  in  any  of  tlie  lands,  which  had  d«  - 
scended  from  the  father,  Stephen  Ilogue,^  including  the 
100  acres,  whether  the  interest  was  derived  by  he?  di« 
rectly  from  the  father  as  one  of  his  heirs,  or  through  Del- 
pha as  one  of  her  heirs.  Between  the  parties  thus  at 
issue,  the  Court  is  obliged  to  decide  on  the  greater  credit' 
due  to  the  sworn  answer  of  the  defendant,  unless  it  be 
overborne  by  the  evidence  to  the  contrary  of  indifferent 
witnesses.  But  there  is  not  such  evidence  in  this  case. 
There  is  but  one  witness  who  says  any  thing  material  on 
the  subject,  namely,  the  writer  and  witness  to  the  deed  ; 
and  his  testimony  is  very  unsatisfactory.  To  say  nothin*; 
of  the  distant  period  from  the  transaction  at  which  lin 
;;ave  his  testimony,  it  is  obvious  that  his  mctus  uf  in- 
formation, as  to  the  subject  of  the  contract,  wer:;  very 
imperfect,  and  that,  in  trnrli,  according  to  botli  the  J)iJl 
and  answers,  his  Matcnieut  of  it,  even  as  \';\r  an  it  goes  is 
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quite  erroneous.  He  was  not  present  at  the  bargain,  aoA 
did  not  bear  the  terms,  nor  the  subject  of  it  described  by 
the  parties  or  either  of  them  ;  but  learnt  all  be  knows 
from  a  third  person,  who,  he  says,  furnished  him  with  the 
title  papers  in  order  to  get  the  boundaries  o(  the  land  for 
which  the  deed  was  to  be  written,  and  yet  told  him  that 
no  part  of  one  of  the  tracts,  therein  conveyed,  had  beea 
sold.  He,  however,  does  say  distinctly,  that  be  did  not 
understand  the  gold  mine  tract  was  to  be  included,  bat 
understood  from  that  person,  that  it  was  not  to  be.  Let 
us  see,  then,  what,  according  to  his  understanding,  was  to 
be  conveyed.  He  does  not  mention  Delpha  at  all,  nor 
allude  to  her  share.  He  says,  he  understood  that  the 
deed  was  to  be  for  **  the  undivided  portion  of  ZUpkia 
(the  plaintiflT)  in  the  lands  which  fell  into  possession  on 
the  death  of  her  father."  He  obviously  means  thereby 
all  the  land  descended  from  the  father,  except  the  100 
acres  which  was  assigned  to  the  widow  as  dower,  and 
therefore  was  not  considered  as  having  fallen  into  pos* 
session  immediately  after  the  father's  death.  Now,  un- 
doubtedly, the  witness  is  entirely  mistaken  in  this  part 
of  his  evidence  :  for  of  the  land,  that  fell  into  possession 
at  the  death  of  the  father,  there  was,  at  that  time,  none 
undivided.  The  bill  itself  states,  that  all  the  land  des- 
cended had  been  divided,  except  the  widow's  dower* 
.  Consequently,  the  plaintifTZilphiahad  then  no  ^  undivided 
portion**  in  the  lands  of  the  father,  except  in  the  gold 
mine  tract  All  this  goes  to  shew,  that  the  witness  had 
no  accurate  knowledge  on  the  subject  of  the  contract — 
much  less  that  he  could  give  such  a  statement  of  it  as 
would  repel  the  credit  due  to  the  answer,  and  the  pre« 
sumption  from  the  execution  of  the  dec^d  itself,  that  it 
correctly  sets  forth  the  subject  of  the  sale.  That  pre- 
sumption is  much  fortified  by  the  just  inference  from  the 
silence  of  the  plaintiffs,  under  much  necessity,  for  so  long 
a  period  (upwards  of  nine  years,)   with  respect  to  the 
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rights  and  grievances  set  forth  in  this  bilh  No  regard 
can  be  paid  to  the  offers  of  compromise,  upon  the  prin* 
ciple  of  the  law  of  evidence  which  exclades  them.  Bat» 
besides,  there  was  a  plain  motive  for  the  offers  of  the 
defendant,  independent  of  an  acknowledgement  of  any  of 
the  wrongs  to  the  plaintiffs  alleged  in  the  suit :  which 
was  to  obtain  a  proper  deed  for  the  inheritance  belonging 
to  the  plaintiff  Zilphia,  as  some  day  it  may  be  very  im* 
portant  to  him  to  have  that  title.  The  Court  mnst  there* 
fore  declare,  that  the  plaintiffs  have  not  established,  that 
the  deed  in  question  was  obtained  by  the  defendant  by 
tntad  nr  surprise,  w  that  it  conveys  any  land  whtofa  the 
parties  thereto  did  not  intend  at  the  time  shoold  be  con* 
veyed. 

Put  Curiam.  The  bill  dismissed  with  costs. 


J 
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Du^  At  the  session  of  the  Grenerai  Assembly  in 
]M6-'479  Edwabd  Stavlt,  Esquire,  was  elected  Attok- 
msT  GmnstLAL,  in  the  place  of  Spier  Whitaksr,  Esquire* 
whose  term  of  office  had  expired,  and  was  thereupon 
eommissioned  hy  the  Governor. 
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JAMES  EL  KEA  vs.  JOHN  A.  ROBfiSON,  Ez't.  &c. 

A  notice  to  take  a  namber  of  depoeitionBi  on  the  1st,  2dy  3rd,  4t]i|  5th,  6th i 
7th,  8th,  9th  and  10th»  of  a  particalar  month,  does  not,  of  ittelf,  fnrniih  A 
ground  for  snpprearing  the  depoutlone. 

Where,  under  this  notieey  the  plamtiff  took  twenty*nx  depoeitwns  on  the  lit 
and  i2nd  of  that  month,  and  the  only  one  of  the  defendants,  who  com- 
plained, was  present  on  those  days,  there  can  be  no  reason  whatsTer  fo 
snpprsesuig  those  depositioae  on  the  ground  of  the  indeflnitenetM  of  tho 
Motioe. 

Appeal  from  an  interlocutory  order,  made  in  the  Court 

ef  Equity  of  Bladen  County,  at  the  Fall  Term  1846,  his 

Honor  Judge  Settlb,  presiding. 
84 
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Ke«  V.  Robesqp. 

This  is  an  appeal  from  an  order  suppressing  depositions 
in  a  suit  in  Bladen  Court  of  Equity,  against  John  A. 
Robeson  and  several  other  defendants.  The  plaintiff 
gave  the  defendants  notice,  that  he  would  take  the  de*^ 
positions  of  Joseph  M.  Gillespie  and  many  other  persons 
therein  named  at  L.  MacLeod's  store  in  Bladen  on  the 
1st,  2nd.  3rd,  4th,  5th,  6th,  7th,  8th,  0th,  and  10th,  days  of 
June,  1846.  On  the  1st  and  2nd  days  of  June  the  plain- 
tiff took  depositions,  to  the  number  of  twenty-six,  befove 
the  Clerk  and  Master  at  the  place  mentioned.  One  of 
the  defendants  was  an  infant,  and  one  James  Robeson 
was  his  guardian  ad  litem  ;  and  he  resided  about  thirty 
miles  from  MacLeod*s  and  did  not  attend.  Josiah  Maults- 
by,  another  de^ndant,  resided  about  twenty  miles  off,  and 
did  not  attend  on  the  1st,  but  did  on  the  2nd  day  of  June. 
The  defendaht  John  A.  Robeson  resided  two  miles  from 
MacLeod's,  and  was  present  at  the  taking  of  all  the  de- 
positions. 

When  the  Master  was  passing  on  the  depositions  in  the 
cause,  the  defendants  objected  to  those  twenty-six  upon 
the  ground  of  the  number  of  days  specified  in  the  notiee. 
But  the  Master  allowed  them  to  be  read  ;  and  the  defen- 
dant, John  A.  Robeson,  appealed  to  the  Court.  The 
Master  then  reported  the  facts  ;  and  upon  his  report  the 
Court  reversed  the  Master's  decision  and  suppressed  those 
depositions,  but  aJlowed  the  plaintiff  an  appeal  to  this 
Court 

Strange^  for  the  plaintiff. 

Badger^  and  Warren  Winshw,  for  the  defendants. 

RuFFiK,  C.  J.  The  Court  is  of  opinion,  that  the  deposi- 
tions ought  not  to  have  been  suppressed.  It  is  truoy  that, 
under  the  notice,  it  might  be  possible  for  the  plaintiff  to 
impose  on  the  defendants  the  necessity  of  an  inconvenient 
detention,  or  practise  a  surprise  on  them,  as  by  not  ob- 
taining the  attendance  of  the  witnesses  or  not  proceeding^ 
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to  examine  them,  until  the  term  of  nine  days,  embraced 
in  the  notice,  was  near  expiring,  or  when  the  opposite 
parties  happened  not  to  be  present.    It  need  not  be  said, 
if  such  appeared  to  have  been  the  course  of  the  plaintiff, 
or  if  there  were  any  just  grounds  for  suspecting  that  he 
intended  such  abuses,  this  Court  would  at  once  concur 
with  his  Honor.    But  we  do  not  perceive  any  such  ground 
of  suspicion.    The  number  of  witnesses  was  considerable, 
and  it  could  not  easily  be  anticipated  how  long  it  might 
require,  under  prolix  cross-examinations,  to  take  the  de- 
positions, or  that  some  of  the  witnesses  might  not  be  able 
to  attend  on  the  earlier  of  the  days.    It  would  have  been 
quite  proper  for  the  plaintiff,  as  is  common,  to  have  given 
the  notice,  that  he  would  take  the  depositions  on  a  par- 
ticular day,  and  from  day  to  day  thereafter,  until  com- 
pleted.   As  acted  on,  this  was  in  substance  a  notice  of 
that  kind,  and  was  intended  so  to  be,  as  far  as  we  can 
see.    For  the  plaintiff  collected  bis  witnesses  on  the  first 
day  and  proceeded  immediately  to  examine  them  to  the 
large  number  of  twenty*six  ;  thus  shewing  an  intention 
to  take  his  evidence  in  good  faith  and  without  imposing 
any  unnecessary  or  avoidable  inconvenience  on  the  de- 
fendants.   The  objection  could  not,  therefore,  have  been 
sustained,  if  it  had  been  taken  by  a  defendant,  who  was 
not  present  at  the  taking  of  the  depositions.    But  neither 
the  infant  defendant,  nor  Maultsby,  complained  of  the 
Master's  order,  and  the  appeal,  therefore,  was  taken  by 
John  A.  Robeson  alone,  who  lived  within  two  miles  of 
the  place  of  taking  the  depositions,  and  was  present  dur- 
ing the  whole  time  of  taking  them.    The  pleadings  are 
not  before  us  on  the  present  appeal,  and  we  are  not  in- 
formed of  any  interest  of  that  defendant  in  the  attendance 
of  the  others,  which  can  give  him  a  right  to  insist  on  an 
error  against  them,  which  they  think  proper  to  acquiesce 
in.    At  all  events,  then,  it  was  erroneous  to  reverse  the 
decision  of  the  Master  at  the  instance  of  that  defendant 
by  himself. 


4M  SUPREME  COURT. 

Braddy  o.  Parker. 

The  opinion  of  the  Goart,  therefore,  is,  that  the  order 
of  his  Honor  must  be  reversed,  and  that  of  the  Master^ 
allowing  the  depositions  to  be  read,  affirmed,  with  eosts 
in  this  Conrt. 

f  BE  CuBiAM*  Ordered  aooordingly. 


SQIiOMON  T.  aRADY,  Apm'r,  »«.  HARDY  PARK£Ul  &.  AL. 

Wherever  a  written  oontrAct  contains,  by  mistake,  less  than  the  parties  in* 
tended,  or  more,  and  the  mistake  is  clearly  established,  a  Conrt  of  Equity 
will  reforai  it,  en  as  to  make  it  oonfotm  to  the  precise  intentions  of  tte 
parties. 

The  case  of  Harriion  ?.  Howard,  1  Ired.  Bq.  409,  cited  and  approved. 

Cause  transferred  to  the  Supreme  Court  by  consent, 
from  the  Court  of  Equity  of  Edgecomb  County. 

The  facts  of  the  case  are  stated  in  the  Opinion  deliv- 
ered |ti  this  Court. 

B.  F.  MoorCt  for  the  plaintiff. 
Mordecai,  for  the  defendants. 

Nash,  J.  We  presun^e  this  case  h^s  been  brought 
here,  for  the  purpose  of  obtaining  a  decree,  which,  being 
piade  in  the  highest  Judicial  tribunal,  known  to  the  law, 
will  quiet  all  disputes  for  the  future,  as  to  the  title  to  the 
negr«es  in  question.  There  can  be  no  doubt,  that  the 
|ilaintiff  is  entitled  to  the  relief  he  seeks.  All  the  facts 
are  admittedy  and  are  as  follows :  In  the  year  1830,  Sol- 
omon T«  Braddy  purchased  from  Kader  Parker  a  negro 
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girly  named  Phillis,  at  the  price  of  fifty  pounds,  and,  a 
short  time  thereafter*  re-sold  her  to  Kader  Parker,  the 
latter  paying  him  the  sum  of  £18  3,  in  part  of  the  pur- 
chase money.  Before  the  balance  remaining  due  was 
paid,  Parker  died,  leaving  a  widow  and  several  children, 
among  whom  was  the  wife  of  Solomon  Braddy  and  to 
whom  he  w^as  married  before  he  purchased  the  negro 
Phillis.  The  defendant,.  Hardy  Parker,  administered 
on  the  estate  of  Kader  Parker,  and  refused  to  complete 
the  bargain  made  by  his  intestate,  with  the  intestate 
Solomon  Braddy.  At  the  sale,  made  by  the  administra* 
tor,  Hardy  Parker,  the  widow  was  a  large  purchaser, 
and  it  was  agreed  by  all  the  parties  concerned,  that  she 
should  pay  to  Solomon  Braddy,  what  remained  due  of  the 
purchase  money  of  Phillis,  out  of  what  she  owed  the 
estate,  upon  condition,  that  she  should  retain  the  negro 
during  her  life.  AccordinRly.  she  did  so  make  payment 
to  Solomon  Braddy  and  took  the  girl  into  her  possession, 
and  so  kept  her  until  her  death  in  the  year  — — .  Upon 
the  payment  of  the  money  by  the  widow,  the  intestate 
Braddy,  made  the  conveyance,  set  forth  in  the  bill,  by 
which  he  conveyed  Phillis  and  her  children,  *'to  the 
heirs  and  claimants''  of  Hardy  Parker ;  and  the  bill 
charges  expressly,  that  the  said  conveyance  was  intended, 
to  complete  the  bargain  made  by  Braddy  with  Kader 
Parker  and  vest  the  title  of  the  negroes  in  those  who 
were  entitled  as  his  distributors.  Solomon  Braddy  and 
his  wife  are  both  dead  and  the  plaintiff  has  administered 
on  their  estates.  These  facts  are  admitted,  but  the  de< 
fendants  say,  that,  at  law,  the  title  of  the  negroes  in 
controversy  is  conveyed  to  them,  and  that  Solomon 
Braddy  is  not  entitled  to  any  of  them.  Certainly  the  le- 
gal title  is  in  the  defendants,  and  it  is  equalJy  certain, 
that  it  was  not  intended  by  the  parties  to  be  so,  to  the 
exclusion  of  Elizabeth  Braddy,  the  wife  of  the  intestate. 
It  could  not  have  been  the  intention  of  Solomon  Braddy 
to  exclude  his  wife  or  himself  from  a  due  ishurc  of  Phillis 
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and  her  children  ;  for  in  re-selling  her  to  Kader  Parker, 
he  merely  got  back  the  money  he  had  paid  for  her.  Such 
could  not  have  been  his  intention,  and  the  defendants 
themselves  admit,  that  the  intention  was  to  re-invest  the 
estate  with  the  negroes,  as  if  no  sale  from  Parker  ever 
had  been  made ;  and  finally  it  is  manifest,  from  the  deed 
of  conveyance,  that  such  was  not  the  intention  of  the 
parties.  In  the  recital  of  the  deed  is  contained  a  brief 
statement  of  the  inducement  for  making  it.  In  the  con* 
veying  part,  after  conveying  Phillis  and  her  children  to 
the  widow  and  the  heirs  and  claimants  of  said  deceased, 
it  proceeds,  '^  as  fully,  clearly,  amply,  as  if  no  contract  had 
ever  been  made,  or  bill  of  sale  given  by  the  said  deceas- 
ed." It  is  very  clear,  then,  that  it  was  the  intention  of 
the  parties  to  place  Phillis  and  her  children,  precisely  as 
she  would  have  been,  if  Kader  Parker  had  died  leaving 
a  clear  title  to  them.  Wherever  a  written  contract  con- 
tains, by  mistake,  less  than  the  parties  intended,  or  more, 
and  the  mistake  is  clearly  established,  a  Court  of  Equity 
will  reform  it,  so  as  to  make  it  conform  to  the  precise 
intention  of  the  parties.  Durant  v.  Durante  1  Cox  R.  bS. 
Calverly  v.  Williams,  1st  Vez.  Id.  210.  Harrison  v. 
Howard^  1st  Ired.  Eq.  409.  The  plaintiff  is  entitled  to 
have  said  deed  reformed,  in  accordance  with  the  true 
intent  of  the  parties,  and,  as  his  wife,  Elizabeth  sur- 
vived her  father,  Kader  Parker,  she  was  entitled,  as  one 
of  his  next  of  kin,  to  a  distributive  share  in  the  negro 
Phillis  and  her  children.  This  was  a  vested  interest  and 
upon  her  death  passed  to  her  personal  representative, 
who  held  it  in  trust  for  her  husband,  Solomon  Braddy. 
And  the  plaintiff  is  entitled,  as  the  representative  of  Solo- 
mon Braddy,  to  partition  of  the  said  negroes. 

PiEji  Curiam.  Decreed  accordingly. 
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A  Conrt  of  Equity  doei  not  like  to  entertain  bilJa  to  perpotuote  testimony, 
except  in  caees  of  plain  necessity. 

If  the  object  of  a  bill  is  to  perpetuate  the  testimony  of  witnesses  to  a  deed 
respecting  lands,  the  deed  must  be  property  described,  and  the  names  of 
'  the  witnesses,  who  are  to  prove  it,  be  set  forth,  and  also  the  facts,  to  which 
they  are  to  give  evidence,  be  specially  stated. 

Such  a  bill  must  shew  the  interest  of  the  plaintiiT  in  the  subject,  and,  in 
stating  it,  should,  though  succinctly,  set  it  forth  plainly  and  with  con- 
venient certainty  as  to  the  material  facts,  so  that,  on  the  bill  itself,  some 
eertaitt  interest  in  the  plaintiff  shall  appear ;  whichf  indeed,  is  sufficient, 
however  minute  the  interest  may  be. 

In  a  bill  of  this  kind  a  Court  of  Equity  only  assists  a  Court  of  law  by  pre- 
serviug  testimony,  where  the  plaintiff's  right  is  purely  a  legal  one. 

But  a  Court  of  Equity  will  not  entertain  a  bill  to  perpetuate  testimony, 
touching  a  subject  of  its  own  jurisdiction,  because  the  party  can  always, 
though  in  possesion,  file  a  bill  for  relief,  and  the  Court  «an,  in  ka  discre* 
tioUf  make  the  proper  orders  upon  an  emergency,  for  speeding  the  taking 
of  the  testimony  of  old,  infirm,  or  removing  witnesses. 


Appeal  from  an  interlocutory  order  of  the  Court  of 
Equity  of  Orange  County,  at  the  Fall  Term,  1846,  his 
Honor  Judge  Battle  presiding. 

The  bill  states,  "that,  by  deed  bearing  date  the  10th 
day  of  December,  1840,  J.  S.  Smith,  the  father  of  the 
plaintiff,  did  convey  and  assign  to  her,  the  plaintiff,  in 
remainder,  certain  lands  lying  on  Price's  creek  in  Orange 
county,  which  will  more  fully  appear,  reference  being 
had  to  the  said  deed,  registered  in  book  D,  page  306,  in 
the  Register's  office  of  Orange ;  that  the  land  designated 
in  said  deed,  as  the  Price's  creek  tract,  was  once  owned 
by  Francis- Jones,  the  grand-father  of  the  plaintiff;  and 
that,  by  deed  bearing  date  March  19tb,  1819,  Francis 
Jones  conveyed  to  J.  S.  Smith,  his  son  in-law,  the  said 
tract ;  that  by  the  said  deed,  bearing  date  the  19th  day 
of  January,  1825,  the  said  Francis  Jones  conveyed  to  J. 
&  Smith  other  lands,  called  the  Park's  Neck  lands,  foir 
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the  sum  of  $7fi00,  and  also,  upon  an  express  agreement 
between  the  said  parties,  that  the  said  Smith  should  re- 
c  )nvey  to  the  said  Francis  Jones  the  lands  on  Price's 
creek ;  that,  as  she  is  informed,  and  believes,  a  deed  was 
accordingly  executed  by  her  father  to  the  said  Francis 
Jones  for  the  said  lands,  bearing  even  date  with  that 
made  by  Francis  Jones  to  him  for  the  Park's  Neck  lands, 
toAvit.  the  lUth  of  January,  1825;  that  this  deed,  as  ex- 
ecuted, was  delivered  to  the  said  Jones,  and  was  seen  at 
the  time  of  delivery  or  afterwards,  by  sundry  persons, 
some  of  whom  are  advanced  in  years,  others  have  left 
the  State,  and  recently  departed  this  life  ;  that  the  said 
deed  remained  in  possession  of  Francis  Jones  many  years, 
but,  as  3'our  oratrix  is  informed  and  believes,  was  taken 
from  his  possession  by  Ruflin  Jones,  his  only  son,  and 
was  by  him  destroyed  ;  and  that  the  said  Ruffin  Jones 
died  many  years  since. 

"  Further  complaining  your  oratrix  shews,  that  her 
said  grand-father  Jones  avowed  his  intention,  after  his 
reception  of  said  deed,  of  giving  said  lands  on  Price's 
creek  to  your  oratrix  at  his  death;  and  she  further  shews, 
that  in  accordance  with  that  purpose,  which  was  fre- 
quently declared,  he  made  and  published  his  last  will  in 
writing  in  the  year  1840,  in  and  by  which,  among  other 
things,  he  did  devise  to  your  oratrix  the  said  lands,  di- 
recting his  executor  in  what  manner  his  said  purp<»e 
should  be  carried  into  efiect;  that  some  months  after  the 
publication  of  the  said  will,  and  in  the  life-time  of  the 
said  Francis  Jones,  her  father,  not  only  in  obedience  to 
the  direction  and  devise  in  said  will  contained,  but  also 
in  compliance  with  a  promise  long  before  made  by  him 
to  the  said  Jones,  did  convey  by  deed,  lands  on  Price's 
creek,  in  remainder  to  your  oratrix,  reserving  life  estates 
therein,  as  well  to  himself  as  to  his  wife,  the  mother  of 
your  oratrix :  all  of  which  will  appear  by  reference  to 
the  said  deed,  registered  in  book  D,  as  heretofore  stated ; 
that  your  oratrix  accepted  the  said  deed  at  the  time  of 
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its  execution,  and  because,  as  she  is  advised,  entitled  ab« 
solutely  to  a  vested  remainder  in  said  lands ;  that  in  the 
year  1844,  her  grand-father  Jones  departed  this  life,  leay- 
ing  his  said  will  unaltered  and  unrevoked,  and  that  said 
will  was  admitted  to  probate  at  May  Sessions  of  Orange 
Court  of  Pleas  and  Quarter  Sessions  1S44«  and  her  father, 
J.  S.  Smith,  the  executor  therein  named,  was  qualified  as 
such  (a  certified  copy  of  which  she  hath  ready  to  pro- 
duce when  required  by  the  Court,)  and  took  upon  himself 
the  burden  of  executing  the  same  ;  that  on  the  21st  day 
of  November,  1845,  i^e  purchased  of  her  said  father  his 
life  estate  in  the  Price's  creek  lands,  at  and  for  the  price 
of  01,000,  and  he  executed  and  delivered  to  her  a  deerd 
for  the  said  lands,  bearing  date  on  that  day,  which  will 
more  fully  appear  by  reference  to  the  same  as  registered 
in  book  D,  page  S98,  in  the  Register's  office  of  Oranger* 
Your  oratrix  shews  that  she  has  become  the  owner  in 
reniainder,  of  the  said  land  on  Price's  creek,  and  also  of 
the  life  estate  of  her  father  in  the  same,  and  is  in  posses* 
sion  of  said  land  under  and  by  virtue  of  the  said  several 
conveyances,  subject,  nevertheless,  to  the  life  estate  of 
her  mother  in  the  event  of  her  surviving  the  father  of 
yoor  oratrix ;  and  j'our  oratrix  had  Well  hoped  that  sl^ 
would  have  enjoyed  her  said  estates  quietly,  and  without 
interruption  or  doubt  as  to  her  titles  to  the  same." 

The  bill  then  states,  that  the  defendant,  Turner,  **  al- 
though her  deed  had  been  registered  as  aforesaid,  and 
thus  he  had  notice  of  her  said  title,"  yet  had  an  execution 
against  Turner  and  J.  S.  Smith  levied  on  said  lands  as 
the  property  of  J.  S.  Smith,  and  at  a  sale  by  the  sheriff 
her  Turner,  became  the  purchaser,  and  had  received  or 
would  receive  the  sheriff's  deed  therefor." 

The  bill  then  proceeds,  "  that  she,  being  thus  in  posses- 
sion of  said  lands,  has  no  means  of  having  her  title  to 
said  lands  established,  and  that,  as  the  witnesses  to  the 
existence  of  the  deed  from  Dr.  J.  S.  Smith  ta  Franois* 
85 
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Jones,  re-conveying  the  lands  in  question,  are  some  of 
them  advanced  in  years,  and  others  have  left  the  State, 
and  that  one  of  them'  in  particular  hath  recently  died, 
and  that  said  deed  is  lost  or  destroyed,  she  hath  good 
reason  to  fear  that,  hereafter,  in  the  event  of  the  death 
of  the  said  witnesses^  it  would  be  impossible  to  establish 
her  title  to  the  said  h^nds :  that  from  the  course  taken 
by  the  said  Turner,  slie  doth  believe  that,  perhaps  at  some 
distant  day,  he  means  to  institute  proceedings  in  regard 
to  these  lands,  which  may  be  injurious  to  her,  if  the  tes- 
timony of  Ihe  said  witnesses  cannot  now  be*  perpetuated, 
the  more  especially  as  she  has  no  means  of  trying  the 
question  of  title  by  any  act  of  hers,  and  there  is  no  rea- 
sonable probability  that  there  will  be  any  immediate 
action  by  others  to  try  the  said  question  ;  that  she  is  in- 
formed that  the  said  Turner  hath  charged  that  your  ora- 
trix  hath  no  good  title  to  the  said  hinds ;  that  no  deed 
was  ever  made  by  the  said  Dr.  J.  S.  Smith  to  Francis 
Jones,  re-conveying  the  said  lands,  and  that  the  said 
lands-  therefore  were  not  the  property  of  the  said  Jones 
or  conveyed  by  his  will  to  your  opatrix."  The  prayer  is, 
"that  your  oratrix  may  be  at  liberty  to  examine  her  said 
witnesses,  touching  said  deed,  lost  or  destroyed  as  afore- 
said, and  touching  her  title  to  the  said  lands  in  every 
particular,  so  that  their  testimony  may  be  perpetuated 
and  preserved  ;^  and  for  process  of  subpoBna  command- 
ing Turner  to  appear  and  answer,  **  and  to  stand  to, 
abide  by,  and  perform  such  decree  as  to  your  Honor  may 
seem  meet." 

The  defendant  answered,  and  admits  that  he  purchased 
the  same  land  under  an  execution  against  J.  S.  Smith, 
which  the  plaintiff  claims,  and  that  he  meant  to  contest 
her  title,  and  states  that  he  had  already  commenced  an 
action  of  ejectment  against  her*  The  answer  takes 
several  objections  to  the  bill  for  certain  imputed  defects, 
in  not  being  supported  by  any  affidavit,  and  in  having  a 
prayer  for  relief,  and  in  various  other  particulars. 
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At  the  first  term,  the  Court  of  Eqaity  ''on  the  moti<m  of 
the  plaintifi*,  ordered  that  the  complaiaant  have  leave  to 
examine  witnesses  and  take  testimony  as  prayed  in  the 
bill  without  prejudice,  and  that  the  Clerk  and  Master 
issue  Commissions  accordingly."  Upon  an  affidavit  of 
the  plaintiff,  that  two  persons,  M.  S.  and  C.  Y.  were,  the 
one  about  to  leave  the  State,  and  the  other  confined  by 
sickness,  the  Court  further  ordered,  that  the  depositions 
of  those  two  persons  might  be  taken  on  three  days  notice. 
From  those  orders  the  defendant  appealed. 

NorwoodJYuddelU  and  W,  H.  Hayvoood^  for  the  plaintiff. 
J.  H.  Bryant  for  the  defendant. 

RuFFiN,  C.  J.  The  primary  object  of  the  bill  appears 
to  be,  and  we  are  told  at  the  bar  that  the  sole  object  of 
it  is,  to  perpetuate  the  testimony  of  witnesses.  It  is  a 
kind  of  bill  that  is  not  of  frequent  occurrence  and,  in- 
deed,  one  that  the  Court  of  Equity  does  not,  for  very  good 
reasons,  like  to  entertain  except  in  eases  of  plain  neces* 
sity.  Angel  v.  Angela  1  Sim.  &  Stu.  83.  It  so  seldom 
occurs  in  praotice.  that  the  profession  is  probably  not 
familiar  with  it.  Yet  the  jurisdiction  is  well  settled,  and 
the  cases  in  which  such  bills  will  lie,  and  the  proper  form 
of  the  bill  and  of  the  orders  on  it,  are  clearly  enough 
stated  in  the  books.  The  frame  of  the  bill  before  us  is, 
however,  thoroughly  defective.  In  the  first  place  every 
bill  should  describe  a  subject  of  controversy  so  as  to 
identify  it.  This  is  absolutely  necessary  in  order  to  en- 
able the  Court  to  decree  on  the  rights  of  the  parties  to 
the  thing,  or,  in  this  proceeding,  to  direct  the  interroga- 
tories or  specify  the  matter  to  which  the  witnesses  are  to 
be  examined.  Now,  all  we  learn  of  the  subject  of  this 
dispute  is,  that  it  is,  '*  certain  lands  lying  on  Price's  Creek 
in  Orange  County,"  without  any  further  description.  It 
is  true,  that  the  bill  says  that  those  lands  were  conveyed 
by  J.  S.  Smith  to  the  plaintiff  iu  remainderi  by  a  deed 
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dated,  December  10th,  1S41,  and  registered  in  Orange  in 
a  certain  book.  But  that  is  not  a  description  of  the  land 
npon  this  record,  but  only  a  reference  to  another  paper 
as  evidence  of  the  plaintiff's  title ;  and  it  would  be  im« 
possible,  without  bringing  into  the  cause  that  deed — a 
thing  not  in  the  contemplation  of  a  mere  bill  in  perpetnam 
ret  memoriam'-^to  make  an  order  as  to  the  subject  touch- 
ing which  the  witnesses  should  be  examined.  Look  upon 
the  order  that  was  made,  and  see  how  indefinite,  and  ne- 
cessarily indefinite,  it  is  ;  being,  that  the  plaintiff  **  may 
examine  witnesses  and  take  testimony  as  prayed  for  in 
ihe  bill,''  and  the  prayer  is  for  the  examination  of  wit- 
nesses at  large,  ^'touching  her  title  to  said  lands  in  every 
particular,"  as  well  as  touching  a  deed,  alleged  to  be  lost. 
We  suppose,  however,  that  it  was  mainly  the  object  to 
establish  the  execution,  existence  and  validity  of  a  deed 
for  certain  lands  from  J.  S.  Smith  to  F.  Jones ;  about 
which  the  allegation  is,  that  it  was  seen  '*by  sundry  per- 
sons," and  that  Turner  denies  that  such  a  deed  was  ever 
made.  But  it  is  laid  down,  that,  if  the  object  of  the  bill 
is  to  perpetuate  the  testimony  of  witnesses  to  a  deed 
respecting  land,  the  deed  must  be  properly  described  and 
the  names  of  the  witnesses,  who  are  to  prove  it,  be  set 
forth  ;  and  also  the  facts  to  which  they  are  to  give  evi- 
dence be  specially  stated.  Mason  v.  Goodbum^  Finch's 
Kep.  391.  Knight  v.  Knight,  4  Madd.  Rep.  8.  In  each 
of  those  particulars  the  bill  is  defective.  This  kind  of 
bill,  too,  like  every  other,  must  shew  the  interest  of  the 
plaintiff  in  the  subject.  Mitf.  PL  51.  And  in  stating 
the  plaintiff's  title,  the  bill  should,  though  succinctly,  set 
it  forth  plainly  and  with  convenient  certainty  as  to  the 
material  facts--^so  that  on  the  bill  itself  some  certain  in< 
terest  in  the  plaitltiff  shall  appear ;  which,  indeed,  is 
sufficient,  however  minute  the  interest  may  be.  In  ap- 
^plying  this  rule  to  a  bill  to  perpetuate  evidence  in  regard 
to  a  title  to  a  tract  of  land,  which  stated  only  that  on  a 
certain  day  A.  executed  a  deed  to  the  plaintiffs  whereby 
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the  land  was  eonveyed  to  the  plaintiff,  and  that  thereupon 
the  plaintiff  executed  to  A.  a  lease  of  the  premises  during 
his  life,  it  was  held  that  it  was  fatally  defectivet  both  as 
to  the  matter  and  the  manner  of  treating  the  plaintiff's 
title,  because  it  did  not  set  out  the  contents  of  the  deed 
nor  state  what  species  of  estate  or  quantity  of  interest 
was  granted.  Jerome  v.  Jerome^  5  Conn.  Rep*  352.  Now, 
the  bill  here  omits  every  thing  of  that  sort  as  respects  the 
deed  from  J.  8.  Smith  to  F.  Jones — not  stating  whether 
it  conveyed  a  present  or  future  interest,  or  a  fee,  or  life 
estate,  or  term  for  years.  We  cannot  tell,  whether  any 
thing  could  now  be  claimed  under  that  deed,  if  it  ever 
existed.  The  same  observation  extends  to  the  manner  of 
setting  forth  all  the  other  title  papers.  The  bill  begins 
by  stating  that  J.  S.  Smith,  by  a  deed  dated  December 
10th,  1841,  conveyed  to  the  plaintiff  the  premises  *'  in  re- 
mainder  f  but  after  what  particular  estate,  or  what  the 
interest  in  remainder  was,  whether  in  fee,  for  life,  or 
otherwise,  contingent,  or  absolute,  we  are  not  UAd,  In 
subsequently  stating  the  will  of  the  grand-father,  the  same 
vagueness  is  displayed,  and  even  more.  It  sets  out,  that 
the  land  was  devised  thereby  to  the  plaintiff;  and,  if  it 
had  stopped  there,  perhaps  it  might  be  taken  to  be  a  de- 
vise in  fee,  under  our  Statute.  But  it  goes  on  to  state, 
that  the  testator  therein  '^  directed  his  executor  in  what 
manner  his  said  purpose  should  be  carried  into  effect, 
without  setting  out  that  psirt  of  the  will  Iubc  verba^  or  as 
much  as  mentioning  the  manner  in  which  the  purpose 
was  to  be  effected :  which,  we  suppose,  must  mean,  the 
manner  in  which  the  estate  in  the  land  should  be  passed 
to  or  vested  in  the  plaintiff.  Something  of  that  sort  was 
indispensably  necessary  in  the  bill  to  make  it  intelligible ; 
for  the  executor,  virtute  officii  would  have  nothing  to  do 
with  the  conveyance  of  land  to  a  person,  to  whom  the 
testator  devised  it,  i^nd  could  only  have  a  power,  touching 
the  land,  specially  conferred  by  the  will ;  and  that  does 
not  appear  here* 
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But  a  more  important  objection  to  fho  bill,  arises  from 
the  manner  in  which  the  plaintiff  states  her  title,  from 
which  it  follows,  that  the  question,  touching  which  she 
prays  to  perpetuate  testimony,  or,  rather,  the  only  qaes« 
tion  which  is  specifically  stated,  is  one,  that  can  never 
arise  in  a  Court  of  law,  and  therefore  the  Court  will  not 
perpetuate  evidence  to  it.  This  is  one  of  that  kind  of 
bills,  on  which  the  Court  of  Equity  does  not  decide  on 
rights,  but  assists  a  Court  of  Law  in  doing  so,  by  pre- 
serving evidence.  Mitf.  PL  148.  The  Court  will  not  do 
a  useless  thing.  As  if  a  bill  be  to  perpetuate  evidence 
against  a  tenant  in  tail,  who  may  immediately  bar  the 
estate,  the  Court  will  make  no  order,  inasmuch  as  it  would 
be  fruitless.  Dursby  v.  Fiizhardin^e,  6  Yes.  260.  So,  if 
this  plaintiff  can  never  set  up  the  title,  stated  in  her  bill, 
as  a  legal  title,  on  which  she  can  defend  her  possession. 
it  is  in  vain  to  perpetuate  the  evidence.  For,  if  her  re- 
dress upon  that  title,  must  be  in  a  Court  of  Equity  at 
last,  then  her  proper  course  is  to  file  a  bill  for  relief  at 
once,  and  not  a  bill  of  this  kind.  The  Court  of  Equity 
will  not  entertain  a  bill  in  perpeluam  ret  memoriam^  touch« 
ing  a  subject  of  its  own  jurisdiction,  because  the  party 
can  always,  though  in  possession,  file  a  bill  for  relief,  and 
the  Court  can,  in  its  discretion,  make  the  proper  orders 
upon  an  emergency  for  speeding  the  taking  the  testimony 
of  old^  infirm  or  removing  witnesses ;  which,  indeed  is, 
in  this  State,  specially  provided  for  by  statute.  Rev.  St* 
c.  32,  s.  4.  Now,  it  is  very  plain  that  the  plaintiff  cannot 
assert  the  title,  which  she  sets  up  under  Erancis  Jones, 
at  law,  and  that  it  is  material  to  her  to  rely  on  that  title. 
She  states,  indeed,  that  J.  S.  Smith  became  seised  of  the 
land  under  a  conveyance  from  Jones,  and  that  by  two 
deeds  from  Smith  she  has  the  legal  title  for  the  life  of  her 
father,  upon  a  purchase  for  $1,000,  and  for  the  remainder 
after  the  deaths  of  her  father  and  mother.  But  this  lat- 
ter conveyance  would  not  be  good  as  against  the  father's 
creditors,  because  it  was  upon  no  consideration,  moving 
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from  the  plaintifT,  unless  she  can  connect  herself  with  the 
title  Jones  derived  by  the  deed,  alleged  to  have  been 
made  to  him  by  J.  S.  Smith  and  to  have  been  lost.  That 
she  does  through  the  devise  by  Jones  to  herself— suppos- 
ing that  to  be  sufficiently  stated  in  the  bill.  But,  as  ap- 
pearing in  the  bill,  it  will  not  support  the  deed  from  her 
father  to  the  plaintiff,  because  that  deed  could  not  have 
been  made  to  the  plaintiff  as  the  devisee  of  Jones,  since 
it  was  executed  before  the  death  of  Jones.  If  it  be  said, 
the  bill  states,  thait  the  conveyance  was  made  in  compli- 
ance with  a  promise  of  ^mith  to  Jones,  the  answer  is, 
that,  whether  the  interest  of  Jones  be  regarded  as  legal 
or  eqifltable  in  its  nature,  it  could  not  be  passed  by  even 
an  express  act  by  parol,  much  less  by  implication  in  the 
manner  charged.  Therefore  the  plaintiff  is  obliged  to 
resort  to  her  grand-father's  will  to  sustain  her  title.  But 
after  she  shall  have  done  so,  she  still  cannot  shew  a  good 
title  in  a  Court  of  Law,  because  the  deed  to  Jones  w^as 
not  registered,  as  far  as  appears,  and  therefore  could  not 
be  given  in  evidence  at  law.  It  is  very  singular,  upon 
the  statements  in  the  bill,  that,  upon  the  loss  of  that  deed, 
a  new  one  had  not  been  executed  from  J.  S.  Smith  to 
Jones.  However,  Jones  had  a  clear  right  to  call  for 
another  deed  HI  this  Court  and  it^vould  have  been  de- 
creed to  him.  Tolor  v.  Tolor^  1  Dev.  Eq.  456*  Plumnier 
V.  Baskervillef  I  Ired.  £q.  252.  In  like  manner  the  plain- 
tiff, as  his  devisee,  can  call  for  a  conveyance  from  her 
father,  or  from  the  present  defendant,  as  having  succeeded 
to  the  legal  title,  that  rested  in  the  father,  in  consequence 
of  the  loss  of  his  deed  to  the  grand-father  before  regis* 
tration.  If,  in  fact,  J.  S.  Smith  made  the  deed  to  Jones^ 
bona  fidcj  and  for  the  consideration  alleged  in  the  bill, 
and  Jones  did  devise  the  land  to  the  plaintiff  in  posses* 
sion,  or  in  remainder  in  fee,  afler  the  death  of  her  father 
and  mother,  (as  we  suppose  it  was  intended  to  be 
cfaarged,\  her  title  to  relief  here  will  be  clear ;  and  sa 
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far  as  her  right  is  derived  from  the  grand-father,  that  is 
the  only  mode  in  which  she  can  assert  it. 

It  is  plain,  therefore,  that  in  no  point  of  view,  and  to 
no  extent,  is  this  bill  sufficient  to  entitle  the  plaintiff  to 
the  assistance  of  the  Court,  if  it  had  beeu  demurred  to. 
That  would  have  been  the  most  correct  course ;  for  no 
discovery  was  sought  from  the  defendant,  and  there  was 
no  occasion  for  an  answer.  But  the  mere  circumstancep 
that  the  defendant  put  in  a  needless  answer,  not  called 
for,  but  not  admitting  any  part  of  the  plaintiff's  title,  nor 
any  fact  on  which  she  grounds  her  claim  on  the  Court 
for  aid,  cannot  dispense  with  a  statement  of  some  case  in 
the  bill,  apparently  proper  for  the  interposition  «of  the 
Court,  or  cure  a  bill  so  radically  deficient  as-  the  present 
both  in  form  and  substance.  And,  finally,  the  Court  is 
of  opinion,  that  the  orders  appealed  from  were  enoneous 
and  ought*  to  be  reversed,  and  of  course  if  any  commis* 
sions  issued  thereon^  they  ought  to  be  called  in  and  can* 
celled,  so  as  in  effect  to  suppress  the  depositions,  if  any 
have  been  taken.  The  appellant  is  entitled  to  his  eosts 
in  this  Court. 

Per  Curiam^  Decreed  accordingly. 
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An  inquisition  of  Innaoy,  if  properly  taken,  ii,  when  oflered  in  evideitee,  bttf 

preiQviptive  proof  against  persons  not  parties  or  privies. 
If  net  a  lunatic,  yet>)qttity  will  grant  the  plaintiff  relief,  if  his  mind  was  so 

weak,  that  he  was  unable  to  guard  himself  against  imposition,  or  to  resist 

importunity,  or  the  use  of  undue  influence,  if  he  has  been  imposed  upon 

by  either  of  these  means. 
Mere  weakness  will  not  be  sufficient 
Where  there  is  a  legal  capacity,  there  cannot  be  an  equitable  incapacity, 

apart  from  fraud. 

* 

.  Cause  transmitted  by  consent  from  the  Court  of  Equity 
of  Orange  County,  at  the  Spring  Term  1847. 

The  bill  charges,  that  the  defendant  is  a  very  old  rnani, 
and  his  mind,  very  feeble  ;  so  much  so,  as  to  subject  him 
to  the  influence  and  control  of  any  person,  in  whom  he 
had  confidence  ;  that  the  defendant  expressed  great  com- 
miseration for  his  situation,  and  particularly,  as  regarded 
a  sale  he  had  made  of  a  negro  girl,  named  Milly,  and 
offered  his  services  to  get  her  back  for  the  plaintiff;  that, 
accordingly,  by  threatening  the  purchaser  with  a  suit,  he 
induced  him  to  return  Milly  to  the  plaintiff,  and  then 
availing  himself  of  the  influence  he  had  over  him,  he  pre- 
vailed on  him  to  sell  Milly  to  him  for  9175,  for  which  he 
gave  his  note,  payable  on  demand,  without  interest,  and 
that  he  gave  the  former  purchaser  $25  to  reconvey  the 
negro,  and  that  Milly  was  about  ten  years  of  age  and 
worth  9400.  The  bill  further  states,  that  the  family  of 
the  plaintiff,  becoming  uneasy,  applied  to  the  County  Court 
of  Orange  to  have  a  guardian  appointed  for  him,  and,  a 
commission  of  lunacy  being  ordered,  the  jury  found  that 
he  was  a  lunatic  and  the  Court  appointed  John  Roney  his 
guardian,  who  instituted  this  suit. 

The  bill  prays  for  a  reconveyance  of  the  negro  Milly. 
The  defendant  admits  the  purchase,  by  him,  of  the  girl 

8§ 
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Milly,  from  the  plaintiff,  and  states  that  he  gave  for  her 
not  9175,  as  alleged,  but  0215,  which  was  her  full  value. 
He  admits,  the  plaintiff  was  an.  aged  man  and  infirm,  but 
denies  he  was  a  lunatic  at  the  time  of  the  sale,  or  at  any 
other,  and  avers  that,  at  the  time  he  executed  the  bill  of 
sale,  he  was  entirely  of  sound  mind  and  capable  of  trans- 
acting ordinary  business ;  that  the  plaintiff  has  been  de- 
dared  by  a  jury  of  the  County  a  lunatic,  but  that  was 
afler  his  purchase.  He  denies  that  he  ever  exercised  or 
attempted  to  exercise  any  undue  influence  over  the  plain- 
tiff, who  was  his  Uncle,  and  for  whom  he  entertained  a 
deep  regard  ;  that  he  purchased  Milly  at  the  instance 
and  by  the  request  of  the  plaintiff. 

Replication  is  taken  to  the  answer  and  the  parties  have 
produced  much  testimony  on  both  sides. 

Mebave  and  Norwood^  for  the  plaintifil 
£»  G.  ReadCf  for  the  defendant. 

Nasii,  J.  The  bill  claims  the  interference  of  this  Court 
upon  two  grounds  :  first,  that,  at  the  time  of  the  sale  of 
the  negro  Milly  to  the  defendant,  the  plaintiff  was  a 
lunatic  ;  and  secondly,  if  not  a  lunatic,  his  mind  was  so 
weak,  as  to  disqualify  him  from  making  a  valid  contraet, 
and  that  the  defendant  obtained  the  conveyance  from  him- 
by  the  exercise  of  an  undue  influence,  and  an  inadequate 
price. 

We  are  of  opinion  that  the  plaintiff  has  failed  in  es- 
tablishing either  proposition.  It  is  true,  a  jury  of  inquest 
have,  by  their  verdict,  returned  to  May  Term  1845,  of 
Orange  County  Court,  declared  that  he  was  at  that  time^ 
**  incapable  of  managing  his  affairs  from  want  of  under* 
standing  or  mental  capacity."  The  bill  of  sale  for  Milly 
to  the  defendant  bears  date  the  8th  of  April  1844  ;  thir^ 
teen  months  before.  But  the  inquest  does  not  say  how 
far  back  his  want  of  capacity  extended,  and  is  confined 
to  the  time  at  which  it  speaks.    An  inquisition  of  lunacy*. 
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kowever,  if  properly  taken  is,  when  offered  inevidence, 
but  presumptive  proof  against  persons  not  parties  w 
prhries.  The  evidence  taken  in  the  cause,  so  far  firom 
showing  that  he  was  a  lunatic,  establishes  fully  that  he 
was  not.  Although,  however,  the  plaintiff  be  not  a  lunatic 
or  insane,  yet,  if  his  mind  was  so  weak,  that  he  was  una« 
ble  to  guard  himself  against  imposition,  or  to  resist  impor- 
tunity, or  the  use  of  undue  influence,  equity  will  gp-ant 
him  the  relief  he  seeks,  provided  it  be  shown  that  he  has 
been  imposed  upon  by  the  use  of  either  of  the  meaMS 
enumerated.  Mere  weakness,  however,  will  not  be 
sufficient.  A  Court  of  Equity  can  not  measure  the  under- 
standings or  capacities  of  individuals.  Where  there  is  a 
legal  capacity,  there  cannot  be  an  equitable  incapacity, 
apart  from  fraud.  1  Fenbl  Eq.  B.hM.  2,  S.  3.  If  he 
be  of  sane  mind,  he  has  a  right  to  dispose  of  his  property, 
and  his  will  stands  in  place  of  a  reason,  provided  the  con- 
tract or  act  justify  the  conclusion,  that  he  has  exercised 
a  deliberate  judgment  such  as  it  is,  and  has  not  been  cir* 
cumvented,or  imposed  on  by  cunning,  artifice,  or  undue  in- 
fluence, means  abhorrent  to  equity,  and  constituting  fraud. 
Let  us  bring  this  case  to  the  test  of  these  principles.  The 
testimony  shows  that  the  plaintiff  was  at  all  times  a  man 
of  weak  mind,  but  also  that  he  was  legally  competent  to 
make  a  contract.  Do  the  circumstances  evidence  that 
he  was  imposed  on  by  the  plaintiff,  or  that  he  was  cir- 
cumvented by  cunning  or  artifice,  or  that  he  was  induced 
to  make  the  contract  by  any  undue  influence  of  the  defen- 
dant We  think  not.  The  plaintiff  had  sold  the  negro 
girl  Milly  to  a  man  by  the  name  of  Freeland,  and  he  told 
Thomas  Hodge,  a  witness  for  the  plaintiff,  that  his  reason 
was,  that  he  was  indebted,  occasioned  by  his  manager 
Oeorge,  one  of  his  negrbes,  in  clearing  too  much  land, 
and  running  too  often  to  the  Smith's  shop ;  that  Milly 
was  a  mulatto,  and  that  he  hated  mulattoes,  and  would 
sell  Milly  if  he  did  not  get  $25  for  her ;  much  or  little, 
he  would  keep  her  no  longer,  she  ''  should  go."    The  de- 
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position  of  John  Freeland,  to  whom  Miily  had  been  sold 
by  the  plaintiff,  was  taken  by  him,  and  he  deposes  to  the 
same  reason,  given  by  the  plaintiff  for  selling  Milly.  He 
b  asked  by  the  defendant,  what  was  the  plaintiff's  rea« 
son  for  selling  Milly.  He  stated,  the  old  man  said  he 
wanted  money,  and  he  would  sell  Milly ;  she  was  a  mu- 
latto and  he  despised  them  in  his  sight,  and  he  would  not 
)iell  one  of  his  little  blacks. 

Henry  Stanly,  another  witness  for  the  plaintiff,  is  asked 
on  his  ei^amination  in  chief,  ^  what  did  Gant  tell  you  was 
the  reason  of  the  plaintiff's  wish  to  sell  Milly  ;''  his  an- 
swer  is,  he  told  me  Thomas  Rippy  wished  to  sell  Milly 
because  she  was  a  mulatto ;  and  this  was  at  the  time  of 
the  sale  to  Gat^t.  These  witnesses  show  that  the  plain- 
tiff was  self-moved  in  his  wish  to  sell  the  girl ;  it  was 
his  own  motion,  and  upon  sufficient  ground.  He  was 
obliged  to  pay  some  of  his  debts ;  he  selected  the  girl  in 
controversy,  and  gave,  as  his  reason  for  so  doing,  what 
many  men  of  much  sounder  minds  think  a  sufficient  ob- 
jection to  the  owning  of  such  property.  Did  the  defen- 
dant possess  influence  with  the  plaintiff,  and  did  he  use 
it  unduly  and  fraudulently  in  procuring  a  sale  of  the 
girl  ?  Henry  Stanly  is  the  only  witness,  who  speaks  di- 
rectly to  the  point.  He  is  asked  by  the  plaintiff,  did  you 
think  that  Thomas  Rippy  was  much  under  the  influence 
of  Co^.  Gant  ?  His  answer  is  •*  Yes."  He  is  asked  on 
his  cross-examination  by  the  defendant,  in  what  way  was 
Thomas  Rippy  under  the  influence  of  Gant  7  He  an- 
swered, '*  because  he  was  capable  of  doing  business  for 
him ;"  a  very  iqsufllcient  reason. 

There  is  no  doubt,  the  defendant  had  influence,  and 
much  influence  with  the  plaintiff.  He  was  his  nephew, 
and  a  man  of  business,  and  did  much  of  his  business  for 
him  ;  but  that  is  not  the  question.  Did  he  possess  over 
the  old  man  an  undue  influence,  and  did  he  make  an 
undue  or  fraudulent  use  of  it  ?  The  testimony  of  this 
witness  docs  not  prove  it.    Stanly,  in  answer  to  another 
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question  <^  the  plaintiff,  states,  that  before  Gant  got 
Milly  into  possession,  he  asked  the  witness  what  he 
thought  she  was  worth,  and  he  told  him  2300 ;  when 
Gant  replied,  she  will  not  bring  that  at  private  sale* 
Very  likely,  if  she  had  been  offered  to  the  highest  bidder, 
being  a  likely  mulatto,  some  speculator  would  have  given 
for  her  $300.  Mr.  Hurdle,  one  of  the  witnesses,  thinks 
she  might  have  brought  that  sum  at  public  sale.  I  see 
nothing  in  this  testimony  to  impeach  the  integrity  of  the 
transaction.  But  it  is  alleged  in  the  bill,  as  an  evidence 
of  fraud,  that  Milly  was  worth  much  more  than  Gant  gave 
for  her.  This  certainly  is  a  legitimate  ground,  upon 
which  to  charge  fraud,  particularly  in  a  transaction 
such  as  this ;  a  nephew  purchasing  from  an  old  and 
weak-minded  uncle.  The  witnesses  for  the  plaintiff 
vary  in  their  estimate  of  the  value  of  Milly  at  the  time 
of  sale.  One  values  her  as  high  as  $400,  the  others 
from|03OO  to  9350.  The  defendant's  witnesses,  generally, 
place  her  value  at  9250.  Among  the  plaintiff's  witnesses 
the  only  negro  trader  is  Jacob  O.  Hurdle.  He  states  her 
then  value  to  be  9400,  but  at  the  time  Gant  purchased 
her,  she  was  not  worth  that  sum  by  9150,  which  would 
make  it  9250,  agreeing  with  the  defendant's  witnesses. 
John  TroUinger  states  that  in  the  latter  part  of  '43,  bo 
purchased  negro  girls  and  boys  from  nine  to  ten  years  of 
age  at  9200,  but  that  they  were  worth  9225 ;  and  that  in 
the  same  year  he  was  called  on  to  value  a  great  many 
negroes,  preparatory  to  dividing  them,  among  those  en- 
titled to  them,  and  that  negro  girls  of  ten  were  valued 
at  9225.  We  think  the  weight  of  testimony  is  decidedly 
in  favor  of  9250,  as  being  the  value  of  Milly,  at  the  time 
of  the  sale.  The  defendant,  as  is  proved  by  the  bill  of 
sale,  and  other  testimony,  gave  for  her  9215,  less  by  935, 
than  the  full  value ;  a  difference  too  small,  under  the  cir- 
cumstances of  the  case,  to  authorise  the  Court  to  interfere 
with  the  contract  on  that  ground.  We  cannot  say,  the 
plaintiff  acted  without  judgment  in  the  matter,  for  he 
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^ave  reasons  for  selling  Milly,  "which  are  entirely  satis* 
factory.  We  cannot  say  that.the  defendant*  in  purchasing 
the  girl,  used  any  trick  or  contrivance,  or  exerted  any  un- 
due influence.  Much  testimony  has  been  taken,  and 
much  difference  of  opinion  expressed,  as  to  the  ability  of 
the  plaintiff  to  manage  his  own  business  or  take  proper 
care  of  his  property.  All  agree,  that  he  is  a  weak-minded 
man,  and  all  agree,  to  whom  the  question  was  put,  that 
his  property  was  received  by  him  from  his  father,  and 
vras  then  worth  81000,  and  that  it  is  now  worth  #2500, 
or  $2600,  and  that  he  has,  in  the  mean  time,  raised  a  large 
family  of  children  and  grand-ehildren,  upon  a  small  and 
poor  piece  of  land.  He  must,  through  life,  have  been 
frugal,  careful,  and  industrious,  and  most  certainly 
showed,  he  knew  how  to  take  care  of,  and  manage  his 
little  property.  There  is  no  evidence  of  any  decay,  of  in- 
tellect, at  the  time  of  the  contract  He  seems  to  have 
liad  as  much  capacity  as  he  ever  possessed.  He  did,  what 
many  a  man  of  far  brighter  intellect  has  failed  to  do,  pre- 
serve and  improve  the  substance,  which  a  father's  labour 
liad  prepared  for  him. 

P»  Curiam.  The  Bill  dismissed  with  costs. 
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The  pnrehaM  of  a  negotiable  ftcurity  for  leis  than  the  real  valoe  ia  valid. 

But  that  ia  sabject  to  this  qaalification,  that  it  muit  be  merely  a  purchase  of 
the  eecarity  and  at  the  rbk  of  the  purchaser ;  and,  therefore,  if  the  persoD,. 
who  claims  to  be  such  purchaser,  holds  the  person,  to  whom  the  money  is 
advanced,  responsible  for  the  payment  of  the  debt,  It  is  not,  In  law  and 
fact,  a  purchase  of  the  security,  but  a  loan  of  money  upon  tbe  security, 
and.  If  the  sum  advanced  be  leas  than  the  amount  of  it,  deducting  tlie 
legal  interest  for  the  time  until  maturity,  the  loan  is  usurious. 

The  Statute  of  Usury  is  as  binding  in  a  Court  of  B2quity  as  at  law,  except  in 
cases  were  the  borrower  asks  the  assistance  of  a  Court  of  E!qoity,  and  tbe» 
the  Court  will  compel  him  to  db  equity,  by  paying  the  principal  and  the 
Ibgal  interest. 

Cause  transmitted  by  eonsent  from  tbe  Court  of  Equity 
of  Guilford  County,  at  the  Fall  Term,  1846. 

The  bill  was  filed  in  October  1843,  and  states,  that  in 
November  1842,  the  defendant  Lane,  purchased  from  the 
defendant  Edwards,  a  bond  given  him  by  the  defendant 
Boykin,  for  9175,  payable  on  the  1st  of  January  1843, 
and  that  Edwards  transferred  it  to  Lane  by  delivery 
only^  that  afterwards,  Lane  transferred  and  delivered 
the  bond  to  the  plaintiff,  in  satisfaction  of  a  debt  to  a 
larger  amount,  which  he  owed  to  the  plaintiff.  It  is  fur- 
ther stated,  that  Lane  was  unacquainted  with  Boykin; 
who  resided  in  a  distant  county,  and  was  unwilling  to- 
take  the  bond  without  the  endorsement  of  Edwards,  and 
that  Edwardsr  under  the  pretence  of  not  wishing  to  of^ 
fend  Boykin,  was  unwilling  to  endorse  the  bond  ;  but, 
instead  thereof,  he,  with  another  person  as  his  surety,  exe- 
cuted to  Lane  a  bond  for  the  sum  of  9175,  which  was- 
accepted  by  Lane  as  collateral  security  for  the  payment 
of  Boykin's  bond,  and  that,  in  like  manner,  Lane  had 
transferred  to  the  plaintiff  the  latter  bond  also.  The 
plaintiff  instituted  an  action  at  law  in  the  name  of  Ed- 
vnards  to  his  use  against  Boykin  and  Edwards^dismisseti 
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it,  and  claimed  Boykin's  bond  as  his  own.  The  prayer 
of  the  bill  is,  that  the  plaintifTs  right  to  Boykin's  bond 
may  be  established  and  that  Edwards  may  be  restrained 
from  receiving  the  monej'  or  releasing  the  debt  and  Boy- 
kin  decreed  to  pay  it  to  plaintiff. 

The  answer  of  Edwards  states,  that,  being  in  want  of 
money,  he  applied  to  Lane  to  lend  him  the  sam  of  9175, 
on  the  bond  of  himself  and  another  person  as  his  surety 
payable  to  Lane,  and  that  after  some  treaty  Lane  agreed 
to  advance  to  him,  and  did  advance,  the  sum  of  9120  and 
that  sum  only,  and  took  therefor  the  said  bond  of  Edwards 
ibr  8175. 

He  further  states,  that,  after  the  transaction  was  closed. 
Lane  mentioned  to  him,  that  he  was  going  down  the 
country  on  business  and  would  pass  near  the  residence  of 
Boykin,  and  that  Edwards  then  requested  Lane  to  take 
Boykin's  bond  and  present  it  for  him,  in  the  hope  that, 
although  it  lacked  a  few  weeks  of  being  due,  Boykin 
might  have  the  money  and  be  willing  to  accomodate  him 
by  then  making  payment,  in  part  at  least,  and  Lane 
agreed  to  oblige  him  by  doing  so  ;  and  he  avers  that,  in 
that  manner  and  for  that  purpose  only,  did  he  put  Boy* 
kin*s  bond  into  the  hands  of  Lane,  and  he  positively  de- 
nies that  he  sold  it  to  Lane,  or  transferred,  or  intended  to 
transfer,  any  interest  whatever  in  the  same  to  Lane. 

Boykin  answers,  that,  in  December  1842,  Lane  pre- 
sented the  bond  for  payment,  and  that  he  declined  making 
any  payment  as  it  was  not  due,  and  it  was  not  convenient 
to  him.  He  says  that  Lane  professed  to  act  as  the  agent 
of  Edwards,  and  did  not  intimate  that  he  had  himself  any 
interest  in  the  debt,  and  that  afterwards,  Edwards  gave 
him  notice  that  the  bond  belonged  to  him,  and  forbade 
him  from  paying  it  to  Lane. 

Lane's  answer  admits  the  transfer  of  the  two  bonds  to 
the  plaintiff  as  stated  in  the  bill.  It  also  sets  forth,  that 
be  purchased  Boy  kin's  bond  from  Edwards,  and  paid  him 
therefor  the  sum  of  8120,  and  required  Edwards  to  assign 
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the  bond  to  him  by  endorsement,  but  that  Edwards  pre- 
ferred guaranteeing  the  payment  by  giving  a  bond  made  by 
himself,  and  his  father  a  surety  to  Lane  for  8175  as  col- 
latteral  security,  for  the  payment  of  the  sum  mentioned 
in  Boykin's  bond,  and  that  finally  he  acceded  to  Edwards' 
proposition,  and  took  Boykin's  bond,  without  endorsement 
as  his  own  property,  and  the  other  bond  as  collateral 
security.  The  plaintiff,  in  support  of  the  bill,  took  the 
depositions  of  Lane  and  of  an  attesting  witness  to  the 
bond  of  Edwards  to  Lane;  and  they  state  the  contract 
and  transaction  to  have  been  as  they  are  set  forth  ia 
Lane's  answer. 

.  Morekeadf  for  the  plaintiff. 
No  counsel  for  the  defendant. 

KuFFiN,  C,  J.  The  difference  between  the  accounts 
given  by  Lane  and  Edwards  of  their  dealings  is  not  ma- 
terial to  the  determination  of  the  present  suit.  The  lat- 
ter says  the  advance  of  money  to  him  was  by  way  of 
loan,  secured  exclusively  by  the  bond  of  himself  and  his 
(iftther  to  Lane  for  8 175,  and  that  Boykin's  bond  was  de- 
livered to  Lane,  upon  a  distinct  agreement  for  coUectioa 
for  him,  Edwards :  while  Lane  states  the  money  to  have 
been  advanced  upon  and  for  Boykin's  bond  and  the  pay- 
ment of  that  bond,  instead  of  being  secured  by  Edwards' 
endorsement,  was  secured  by  the  bond  to  Lane  of  Ed- 
wards and  his  father,  as  a  collateral  engagement,  but 
they  agree  in  this,  that  Lane  advanced  to  Edwards  upon 
these  papers  only  the  sum  of  $120,  instead  of  that  of 
•175,  less  the  interest  for  the  time  the  bond  of  Boykin 
had  to  run.  Now  that  is  a  case  of  plain  usury,  and  the 
contracts  of  Edwards  touching  it  are  void  by  the  statute. 
The  bill  indeed  does  not  enter  into  the  particulars  of  the 
contract,  but  the  plaintiff  is  content  to  state,  in  general, 
that  Lane  "^  purchased'*  Boykin's  bond  and  it  is  laid  down 
that  a  purchase  of  a  negotiable  seoority  for  less  thaa  the 
87 
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real  valae  is  valid.  Bat  that  is  subject  to  this  qnalifie*- 
tion  that  it  must  be  merely  a  purchase  of  the  security  and 
at  the  risk  of  the  purchaser,  and  therefore  if  the  persoot 
Tirho  claims  to  be  such  purchaser,  holds  the  person  to 
whom  the  money  is  advanced  responsible  for  the  payment 
of  the  debt,  it  is  not  in  law  and  fact  a  purchase  of  the 
seoarity,  but  a  loan  of  money  upon  the  security ;  and  if 
the  sum  advanced  be  less  than  the  amount  of  it,  deducting 
the  legal  interest  for  the  time  until  maturity,  the  loan  is 
usurious.  Collier  v.  Neville^  3  Dev.  30.  McElwee  ^ 
Collins^  4  Dev.  &  Bat.  209.  The  latter  case  expressly  and 
correctly  lays  down  the  rule  that  the  ordinary  case  of 
discounting  a  note,  with  an  endorsement  or  guaranty  of 
the  receiver  of  the  usury  is  a  lending  within  the  statute. 

Now  according  to  the  plaintiff's  own  proof  and  taking 
the  case  most  strongly  for  him.  Lane  took  an  obligation 
of  Edwards  and  his  father  to  himself  for  $175,  as  a  col- 
lateral security  and  guaranty  of  the  payment  of  the 
whole  sum  due  on  Boykin's  bond,  and  that  constituted 
usary. 

Such  being  the  nature  of  the  contract,  as  established 
by  the  plaintiff  himself,  he  can  have  no  relief  in  this  Court. 
The  statute  is  as  binding  in  this  Court  as  at  law.  If  in- 
deed the  borrower  asks  for  assistance  from  equity,  it  may 
be  referred,  unless  he  deal  equitably  by  paying  the  prin- 
cipal money  borrowed  and  legal  interest.  But  the  lender 
has  no  ground  on  which  he  can  come  into  and  stand  in 
a  Court  of  Equity.  He  cannot  ask  this  Court  to  restrain 
the  other  party  from  taking  advantage  of  the  statute  at 
law,  for  example,  by  pleading  it  to  an  action  against  him 
for  usnry*  And  the  borrower  has  just  the  same  right  to 
insist  cm  the  statute  in  any  other  form  as  in  that.  This 
defendant  Edwards  says,  that  the  transfer  ef  Boykin'e 
bond  to  Lane,  as  claimed  by  the  plaintiff,  was  void  at 
law  upon  the  ground  of  usury,  and  therefore  that  he  hae 
a  right  to  treat  the  bond  still  as  his  own,  as  in  law  it  is, 
and  receive  the  money  on  it  from  Boykin,  or  release  it 
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and  dinniss  all  soits  brought  in  his  name  on  it.  That  is 
just  as  trae»  at  law,  as  that  he  might  plead  the  statute  of 
usury  to  a  suit  brought  by  Lane  against  him  for  the  money 
on  his  bond  or  his  guaranty  of  Boykin's  bond.  Lane»  in 
whose  shoes  the  plaintiff  stands,  has  no  equity,  on  whieh 
be  can  ask  this  Court  to  enjoin  Edwards  from  asserting 
his  legal  rights ;  for  the  equitable  assignment,  on  which 
the  plaintiff  insists,  being  founded  on  usurious  lending, 
gives  him  no  right  to  assistance  here.  McBrayer  v. 
Roberts^  2  Dev.  Eq.  75.  State  Bank  v.  Knox,  1  Dev.  & 
Bat  Eq.  50. 
The  bill  must  therefore  be  dismissed  with  costs. 

Per  Cubiam.  Bill  dismissed  with  costs. 


CASES   IN   EQUITY 


AB«UED  AND  DETERMIMEO  IN 


THE    SVPRiHB    OOtRT 


OP 


NORTH  CAROLINA, 


AT 


THE  TOWN  OF  MORGANTON. 


AUGUST    TERM,    1847. 


MICHAEL  FILHOUR  ec  JOHN  GIBSON  &  AL. 

Wb«n  n  admiiiiitrator  fil«t  a  bOl  to  noovor  Iwok  m  eboM  in  MtioDi  whMi 
ho  hai  aMigMd  before  admiaiitfatioii  was  gimated  to  bim»  wbea  it  af* 
peanlhat  tbere  wai  no  ereditor  of  the  intestate  and  that  the  next  of  kbi 
had  eaented  to  the  eontract  of  sssignment,  a  Coort  of  Equity  wfll  grant 
nin  no  leiief* 

The  cue  of  £eof  ▼.  L999, 3  Ired.  Eq.  104,  sited  and  approved. 

Cause  removed  by  consent  from  the  Court  of  Equity  of 
Rowan  Countyt  at  the  Spring  Term,  1847. 

MEMORANDUM  —By  an  Act  of  the  General  AsMmUy,  pa«ed  ai 
(be  Seedon  of  1846.7,  the  Jadgee  of  the  Saprene  Coort  wore  dinoted  to 
iiold  an  unnal  term  of  the  said  Coutf  at  tha  Town  of  Mocgantoo,  on  the 
first  Moiday  of  August 

Jtfnitt  R.  Dodgt,  Esqnire,  of  Soiry  County,  was  appointod  by  the 
Jadgee  CMc  of  that  Gout  in  May  1847. 

Ths  JMornsy  GsMaroZ  and  tbo  Kiportfr  both  attended  attluiTarau 
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On  the  26th  of  March,  1839,  William  D.  Crawford,  for 
a  debt  which  he  then  contracted,  execated  to  Thomas  A. 
Hague  three  bonds,  each  for  the  sum  of  91873  and  paya- 
ble, with  interest  from  date,  in  one,  two  and  three  years. 
The  bonds  were  also  executed  by  Christian  Bringle, 
Charles  Fisher  and  William  Watson,  as  Crawford's 
sureties.  The  bond  payable  in  1840,  was  assigned,  by 
Hague,  to  the  defendant  John  Gibson,  after  it  became 
due  ;  and  he  instituted  a  suit  on  it  against  the  obligors, 
in  which  the  defendants  pleaded  certain  payments  made 
t  J  Hague  and  set  oils,  for  the  residue.  Hague  also  trans- 
ferred to  Gibson  and  one  Waddell,  or  to  Waddell  alone, 
the  bond  that  was  made  payable  in  March  1842;  and 
before  it  fell  due  they,  Gibson  and  Waddell,  or  Waddell, 
sold  this  last  bond  to  AdamFilhour,  for  less  than  the  sum 
due  on  it  and  transferred  it  to  him  by  delivery  only  and 
without  recourse  on  them  or  him.  Adam  Filhour  died 
intestate  in  December  1841,  out  of  debt  and  entitled  to 
a  considerable  personal  estate  and  leaving  a  widow  and 
a  son,  the  present  plaintiff,  and  two  daughters,  the  next 
of  kin ;  and  the  plaintiff  obtained  administration  of  the 
estate  in  February  1842.  The  bill  states  that  in  January 
1842,  Gibson  came  to  the  late  residence  of  the  intestate, 
vrhere  all  the  family  resided  together,  and,  after  transact- 
ing some  trivial  business,  on  pretence  of  which,  he  came 
there,  Gibson  told  the  plaintiff  privately,  that  he  had 
understood  from  an  authentic  source,  that  Crawford  had 
become  insolvent,  and  that  his  sureties  had  determined 
to  plead  usury,  against  the  bond  that  belonged  to  his 
father's  estate,  because  he  had  puf  chased  it  for  less  than 
its  nominal  value :  and  suggested,  that,  as  they  could 
only  prove  the  usury,  by  Gibson  and  Waddell,  it  would 
be  best  to  transfer  that  bond  to  him,  Gibson,  in  exchange 
for  the  other  bond,  which  Gibson  then  held  upon  the  same 
parties*  The  bill  then  further  states,  that  the  proposition 
was  communicated  to  the  plaintiff's  mother  and  sisters, 
all  of  whom  were  exceedingly  ignorant,  in  matters  of  law. 
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and  that,  after  some  deliberation,  all  four  of  them,  in  con- 
fidence of  the  truth  of  Gibson's  representations,  that  the 
obligors,  in  the  bond  could  avail  themselves  of  the  de- 
fence of  usury  and  were  disposed  to  take  all  advantages, 
agreed  to  Gibson's  proposal  and  they  exchanged  the  bondSy 
by  mutual  delivery  only. 

The  bill  then  charges,  that  it  was  entirely  untrue,  that 
the  obligors  ever  intended,  or  could  have  been  allowed 
to  set  up  such  a  defence,  as  the  plaintiff  has  since  dis- 
covered and  been  advised  ;  and  that  it  was  a  device  of 
Gibson's,  to  practice  on  the  ignorance  and  inexperience 
of  the  plaintiff  and  his  mother  and  sisters  and  obtain  their 
bond,  which  was  not  yet  due  and  against  which,  there 
were  no  counter-claims,  for  the  one  then  held  by  himself, 
against  which  there  were,  to  his  knowledge,  alleged  pay- 
ments and  counter-demands  to  the  full  amount  thereof  or 
nearly  so.  And.  as  evidence  thereof,  the  bill  further 
charges  that  the  suit,  which  Gibson  had  instituted  on  the 
bond,  due  in  March  1S40,  and  held  by  him,  was  at  that 
time,  January  1842,  still  pending  and  had  been  for  a  con- 
siderable time,  on  the  pleas  of  payment  and  set  off;  and 
that  Gibson  knew  the  defendants  were  ready  to  support 
their  pleas  by  proof,  which  would  have  lefk  nothing  or 
very  nearly  nothing  due  on  the  bond,  and  therefore  he 
did  not  bring  the  suit  to  trial,  but  carefully  concealed 
all  those  facts,  from  the  plaintiff,  his  mother  %ind  sister, 
and  passed  the  bond  off  to  them  as  before  mentioned,  and 
then  dismissed  the  suit  he  had  brought  on  k. 

The  bill  further  charges,  that  Gibson  refused  to  rescind 
the  exchange  of  the  bonds,  but  obtained  from  Hague  an 
endorsement  of  the  bond  he  got  from  the  plaintiff,  and 
.claims  it  as  his  absolute  property  at  law. 

The  bill  was  filed  against  Gibson  and  Crawford  and 
his  sureties^  and  prays  that  it  may  be  declared,  that  Gib- 
son effected  the  exchange  of  the  bonds,  by  fraud,  and 
thereon  got  from  the  plaintiff  the  bond  due  in  Marchr 
1842  without  any  adequate  consideration  ;  and  that  tha 
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contract  may  be  rescinded  and  Gibson  restrained  from 
disposing  of  the  bond*  and  that*  upon  the  surrender  by 
the.  plaintiff  of  the  bond  now  held  by  bim»  (which  he 
submits  to  make,)  the  obligors  may  be  decreed  to  make 
payment  to  the  plaintiff  of  the  whole  principal  and  in* 
terest  due  on  the  bond  of  March  1842*  or  to  pay  him 
what  may  still  be  due,  if  any  thing,  on  the  bond  of  1840. 
and  that  Gibson  may  be  compelled  to  make  good  the  re$i« 
due,  for  which  no  recovery  ought  to  be  had  thereon, 
against  the  obligors,  and  for  general  relief. 

Two  of  the  obligors,  Fisher  and  Bringle,  answer,  that 
there  was  never  any  intention  to  plead  usury  against  the 
'  bond  which  Adam  Filhour  first  purchased,  or  to  set  up 
any  objection  to  the  payment  of  it.  They  state,  however, 
as  "to  the  other  bond,  which  Filhour  now  holds,  that,  after 
it  fell  due  and  before  it  was  passed  to  Gibson  by  Hague, 
their  principal,  Crawford,  had  discharged  it,  either  by 
payments  or  by  set-offs  and  settlements  between  Crawford 
and  Hague ;  and  that  to  the  action,  which  Gibson  broaght 
thereon,  they  made  that  defence,  and  believe  they  could 
have  proved  it,  and  that  Gibson  became  satisfied  they 
could  and  withdrew  his  suit  for  that  reason.  They  in- 
sist, that  there  is  nothing  due  on  the  bond  now.  held  by 
the  plaintiff,  and  state  that  on  the  other  bond  a  suit  has 
been  commenced  against  them  by  Gibson,  the  indorsee 
of  Hague,  to  the  use  of  Thomas  Smith,  who  claims  the 
money;  and  they  submit  to  pay  that  debt  to  whomsoever 
it  may  be  decreed  they  ought. 

Gibson's  answer  admits  that  he  brought  suit  against 
Crawford  and  his  sureties  ou  the  first  bond  that  fell  due, 
and  that  the  debtors  insisted  and  pleaded,  that  it  wa^ 
discharged  by  payments  and  set*offs«  This  defendant 
further  admits,  that  **  he  exchanged  notes  with  the  plain- 
tiff;" but  expressly  denies  all  fraud  in  obtaining  the  note 
from  the  plaintiff.  On  the  contrary  he  alleges,  that  the 
said  Michael  was  willing  and  anxious  to  make  the  ex« 
change.    He  admits  that  h^  ol  d  said  Michael,  that  bia 
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father  Adam  had  purchased  the  note,  for  less  than  its 
nominal  valae,  but  he  did  not  assert,  that  the  principal 
or  sureties  in  said  note  were  determined  to  plead  usury 
to  it,  or  advise  or  request  the  plaintiff  to  transfer  the 
same  to  this  defendant  to  avoid  the  effects  of  such  plea. 
He  admits  that  "after  he  obtained  the  note  from  the  plain- 
tiff he  dismissed  the  suit,  he  had  before  brought  on  the 
other  note,  which  he  had  then  transferred  to  the  plaintiff/* 
But  he  denies  ''that  the  obligors  had  made  payments  or 
had  any  set  offs,  to  the  amount  of  said  bond  or  any  con- 
Biderable  part  thereof.  On  the  contrary,  the  claims,  as 
he  understands  and  believes,  which  they  pretended  to 
have  against  said  bond,  were  neither  payments  or  set  offs 
— ^being  notes  or  other  claims,  obtained  by  the  obligors 
or  some  of  them,  from  third  persons,  to  whom  Hague  was- 
indebted,  and  therefore  not  mutual  debts  between  the 
said  Crawford  and  Hague.  Defendant  did  not  conceal 
from  plaintiff  the  fact,  that  a  defence  of  this  kind  was 
set-up  ;  but  on  the  contrary  informed  him,  that  it  wasin-*' 
sisted  on,  but  that  the  defendant  did  not  believe  it  would 
be  available.  He  denies  that  Hague  authorized  the  ob- 
ligors or  any  of  them,  to  procure  debts,  which  he  owed  ta 
third  persons,  and  agreed  to  allow  them  as  payments  or 
set  offs  to  this  bond.'' 

The  answer  then  states,  that  before  this  suit  was  brought 
the  defendant  "  transferred  the  bond  bona  fide^  for  a  full 
and  valuable  consideration  to  Thomas  Smith." 

By  an  amended  and  supplemental  bill  Smith  is  made 
a  party  and  it  is  charged,  that  he  is  the  brother-in-law  of 
Gibson,  and  took  the  bond  with  knowledgei  that  it  had 
belonged  to  Adam  Filhour  and  of  the  manner  in  which 
Gibson  had  obtained  it  from  the  present  plaintiff,  and  of 
the  circumstances  charged  in  the  original  bill ;  and  also, 
that  he  had  obtained  judgment  on  the  bond  and  was  about 
to  collect  the  money,  and  prayed  that  he  should  be 

I  enjoined  therefrom. 

\  '88 
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T^e  answer  of  Smith  states,  that,  before  the  filing  of 
the  bill,  he  purchased  the  bond  from  Gibson  Aona^e  and 
for  full  value  paid,  and  that  he  had  no  knowledge  of  any 
defence  to  it  either  in  law  or  equity,  nor  of  any  claim  of 
the  plaintiff  or  of  any  other  person  to  the  bond,  except 
that  of  Gibson  himself^  and  insists  that  he  has  a  right  to 
collect  the  judgment  to  his  own  use. 

Upon  the  answers  the  injunction,  prayed  and  granted  od 
the  bill,  was  dissolved  ;  and  after  replication  to  the  an- 
swers the  cause  was  set  ibr  hearing  and  sent  to  this  Courts 
without  further  evidence. 

Alexander   and  Craige,  for  the  plaintiff. 
Boyden  and  Iredcllf  for  the  defendants* 

RuFFiN,  C.  J.  The  Court  dioes  not  accede  ta  the  argu- 
ment for  the  plaintiff,  that  he  has  a  right  to  relief  upon 
the  ground  merely,  that  his  contract  with  Gibson  was 
before  administration  granted  and  without  authority,  and 
that  the  subsequent  administralion  vested  the  property  in 
him,  as  administrator,  and  entitled  him  to  recover  the 
bond.  For  however  that  may  be  at  law,  yet  relief  can 
not  be  granted  in  this  Courts  in  a  case  like  this — in  which 
the  bill  admits,  that  there  were  no  creditors  of  the  intes- 
tate, who  owned  the  bond,  and  therefore  shews,  that 
the  suit  is  prosecuted  solely  for  the  benefit  of  the  next  of 
kin,  who  were  the  equitable  owners,  and  who,  as  appears 
m  the  bill,  all  united  in,  or  consented  to  the  contract  with 
Gibson.  If  the  plaintiff  had  recovered  at  law,. as  admin- 
istrator, equity  would,  at  the  instance  of  the  defendant, 
restrain  him  from  collecting  the  money,  becanse  it  would 
be  held  by  him  for  the  persons,  who  had  assigned  their 
interest — which  was  the  whole  equitable  interest — to  the 
defendant  at  law ;  and  of  eonsequenee^  the  Court  of 
equity  can  not  give  original  relief  in  such  a  case  to  a 
mere  administrator,  in  trust  for  the  next  of  kin.  Love  v.^ 
Lfve,  3  lied.  Eq.  104. 
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Bat  we  are  of  opinion,  that  the  plaintiff  is  entitled  to 
a  decree  upon  the  merits  of  the  case.  Not  being  the 
legal  assignee,  by  endorsement,  of  either  of  the  bonds,  he 
had  no  action  at  law  in  respiect  of  them.  His  only  remedy 
was  in  equity,  by  a  decree  for  payment  by  either  the 
obligors  in  the  bond,  or  by  the  person,  Gibson,  who  passed 
it  to  him,  as  a  subsisting  security  for  the  principal  and 
interest  appearing  to  be  due  on  it,  or  out  of  the  funds  re- 
ceived or  due  upon  the  bond,  which  was  obtained  from 
the  plaintiff  without  adequate  consideration. 

Here  it  may  be  observed^  in  the  first  place,  that  the 
last  bond,  in  the  hand  of  Smith,  is,  for  the  purpose  of  this 
cause,  subject  to  be  dealt  with,  as  if  it  were  still  in  the 
hands  of  Gibson,  because  it  was  not  endorsed  to  Smith«^ 
and  also  because  Smith's  answer  is  not  supported  by  any 
evidence,  that  he  paid  any  thing  for  the  bond,  so  as  to 
make  him  a  purchaser.  He  is  therefore  a  volunteer,  and 
the  fund  in  his  hands  is  liable,  as  if  it  had  remained  in 
the  hands  of  Gibson.  Thus  considered  there  is  a  plain 
equity  for  the  plaintiff  against  it,  if  the  bond.was  impro- 
perly obtained  from  him,  and  if,  by  reason  of  the  insol- 
vency of  the  parties,  it  should  turn  out,  that  the  plaintiff 
should  be  unable  to  raise  the  money  upon  personal  de- 
crees against  the  obligors  or  Gibson.  The  question  is, 
whether  the  plaintiff  is  entitled  to  such  personal  decree, 
for  what  amount  and  against  whom  ?  We  think  he  un- 
doubtedly is  entitled  to  it  for  his  whole  debt  and  costs, 
against  either  Crawford  and  his  sureties,  or  against  Gib- 
son,  Crawford  and  one  of  the  sureties  suffered  the  bill 
to  be  taken  for  confessed,  and  the  other  sureties  say  that 
all  or  nearly  all  the  money  has  been  paid  on  the  bond 
passed  by  Gibson  to  the  plaintiff,  and  they  submit  to  pay 
any  balance  that  may  be  due  thereon.  The  only  ques- 
tion, as  to  them,  is,  then,  as  to  the  sum,  if  any,  remaining 
due  on  this  bond  ;  which  will,  according  to  the  course  of 
the  Court,  be  the  subject  of  an  inquiry  before  the  master. 
The  only  remaining  question  is,  whether  the  plaintiff  has 
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not  also  a  right  to  a  decree  against  Gibson  and  the  fand 
accruing  from  the  other  bond  ;  and  we  hold  clearly  that 
he  has. 

The  defendant's  answer  is  an  extraordinary  and  not  a 
fair  one,  as  to  the  circamstances  which  led  to  the  ex- 
change of  bonds.  The  account  given  in  the  bill  is  a 
natural  and  probable  one,  and  the  answer  does  not  meet 
it,  but  equivocates.  It  denies  indeed  **  all  fraud  in  ob* 
taining  the  bond.''  But  how  7  Because,  it  says,  **  (he 
plaintiff  was  willing  and  anxious  to  make  the  exchange.** 
That  was  never  denied  by  the  plaintiff.  But  the  question 
is,  why  he  became  thus  anxious — at  whose  instance,  and 
upon  what  inducements  or  representations  ?  The  bill  tells 
the  reasons :  but  the  answer,  though  admitting  the  fact 
of  the  exchange,  assigns  no  consideration  whatever,  that 
could  have  moved  either  party  to  it,  that  is,  if  the  answer 
be  taken,  according  to  its  generalities  as  it  was  probably 
intended  to  be  understood,  and  without  adverting  to  the 
cautious  and  special  pleading  manner  in  which  it  is 
expressed.  The  defendant  says  **  that  he  did  not  as- 
sert that  the  principal  or  his  sureties  were  determined 
to  plead  usury,"  and  that  *'  he  did  not  advise  or  re- 
quest the  plaintiff  to  transfer  the  bond  to  hin^  to  avoid 
the  effect  of  such  plea."  But  at  the  same  time  he  admits, 
**  that  he  informed  the  plaintiff,  that  his  father  bought  it 
for  less  than  its  nominal  value,"  and  he  gives  no  reason, 
why  he  was  led  to  make  that  communication,  nor  tells 
of  its  effect  on  the  plaintiff  and  his  mother  and  sisters, 
nor  denies  that  those  persons  made  the  exchange,  under 
the  influence  of  that  conununication,  nor  gives  any  other 
fact  or  reason,  that  could  have  induced  it,  but  that  sug- 
gestion of  this  defendant's.  It  is  impossible  not  to  see, 
that  the  answer  keeps  back  much  and  material  parts  of 
what  passed,  and  well  deserves  to  be  called  a  dishonest 
answer — suchjas  ought  not  to  be  put  into  any  bill.  For 
without  some  such  inducement  as  that  stated  in  the  bilU 
the  transaction  is  the  most  unaccountable,  that  men  in  their 
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senses  ever  made.    Gibson  had  already  a  suit  pending  ' 
on  the  bond  of  March  1840,  and  it  had  been  standing  for 
trial  on  **  payment  and  set-off'*  for  a  considerable  time. 
Now,  both  of  the  bonds  were  for  precisely  the  same  sum, 
with  interest  from  the  same  day.     Why  ihen  should 
either  party  wish  to  exchange  ?     Why  does  not  the  de- 
fendant inform  us  of  his  reason  for  wishing  or  consenting 
to  it  ?     He  does  not  intimate  that  it  was  to  oblige  his 
friend,  Filhour,  though,  he  represents  the  latter  as  so 
anxious  for  the  bargain.    The  defendant  then  acted,  not 
from  a  disposition  to  serve  the  plaintiff,  but  to  serve  him- 
self.    It  is  to  be  remembered,  that  by  the  exchange  Gib- 
son not  only  got  but  a  bond  for  the  same  sum,  which, 
upon  its  face,  was  due  on  the  other  bond,  but  also  that 
he  would  thereby  be  put  to  the  delay  of  a  new  suit  on 
the  bond,  and  have  to  pay  the  costs  of  the  sait,  which  he ' 
had  brought  on  the  other  bond.     We  should  have  liked 
this  party  to  have  told  us,  how  he  could  have  made  such 
a  bargain  as  this :  and  we  doubt  not  he  would  have  told 
it  distinctly  enough,  if,  as  the  bill  states,  he  had  not  be- 
lieved, that  the  defendants,  in  the  suit  he  had  brought^ 
would,  to  some  extent,  at  least,  make  good  their  defence, 
and,  in  order  to  shift  that  loss  from  himself,  procured  an 
exchange  of  bonds  with  the  family  of  Filhour,  by  hints 
and  innuendos,  that  induced  them  to  expect  a  defence, 
which  would'  defeat  their  suit,  on  the  bond  which  they 
held,  and  to  think  they  might  recover  the  same  sum  on 
the  other  bond.    Tt  is  true,  the   answer  denies  that  the 
defendant  concealed  that  the  obligor  insisted  on  the  dis- 
charge of  ^the  bond  he  was  to  let  him  have,  but  he  was 
obliged  to  admit,  that  he  told  the  plaintiflT,  that  there 
were  in  fact  no  payments  or  set-ofis,  that  would  or  could 
legally  be  allowed,  and  indeed,  he  insists  in  his  answer 
that  there  are  none,  for  the  reasons  therein  assigned.    It 
is  clear,  therefore,  that  Gibson  passed  this  bond  as  one, 
on  which  the  whole  sum  mentioned  in  it  and  the  interest 
were  then  due,  and  ought  to  be  recovered  by  the  plaintiff; 
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and  thereforev  that  if  it  should  torn  ont  to  the  contrary, 
on  the  inquiry  ordered,  he  ought  in  conscience,  to  make 
it  good,  for  what  the  plaintiff  received  it.  At  present 
we  need  not  carry  the  decree  to  Smith,  because,  if  ihe 
plaintiff  can  get  the  money  decreed  to  him  from  the 
obligor  and  Gibson,  that  will  satisfy  him ;  and  there  is 
no  suggestion  of  the  insolvency  of  either  of  those  persons. 
If,  however,  they  should  be  insolvent,  then  certainly 
Smith,  if  he  has  received  the  money,  must  answer  the 
decree  against  Gibson ;  and  perhaps  also  that  against 
the  other  parties,  if  they  have  become  insolvent  pending 
the  present  proceedings.  As  to  the  last  point  though, 
there  is  no  occasion  to  give  any  opinion,  as  it  will  stand 
over  as  one  of  the  equities  reserved  for  further  directions. 
There  must  accordingly  be  a  reference  to  ascertain  what 
sum  is  due  upon  the  bond,  held  by  the  plaintiff,  from  the 
obligors,  after  deducting  all  payments  and  set-offs,  legal 
and  equitable,  against  the  same ;  and  whether  the  obli« 
gors  are  now  able  to  pay  the  same,  or  if  not,  when  they 
became  unable. 

Pbb  Cceiam.  Decree  accordingly. 
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Every  penau,  who  daimi  to  reeover*  mther  at  taw  or  in  aqiity,  mwt  show 
a  title  in  the  pleadings,  and  that  onght  to  be  done  by  diitinet  avermenta  or 
plain  aArmative  statementa. 

The  title  o!  a  bill  b  no  part  of  it  It  ie  merely  a  mode  of  eonveniently  de- 
nominating a  bill  or  cauee,  and  it  cannot  be  deemed  a  part  of  the  itatementa 
of  the  bill,  either  aa  to  the  title  or  the  partiee. 

Where  a  bill  of  injunction  ia  filed  to  etay  the  exeention  of  a  judgment,  it  ii 
improper  to  make  the  cleric,  who  ieroei  the  exeention,  and  the  sheriff  who 
bae  leeeiyed  it,  paitiee  defendant  They  aia  mere  ministen  of  the  law, 
and  have  no  interest  in  the  controversy. 

If  tlie  sheriff  has  notice  of  the  injunction,  it  is  a  contempt  in  him  to  pieeeed 
with  execution ;  but  to  that  purpose  a  notiea  is  sufficient,  and  a  sttbpoen» 
sboold  not  be  served  on  him. 

Appeal  from  an  interlocutory  order  in  tins  case  dissolv- 
ing the  ii^anction,  which  had  before  heen  granted,  made 
at  the  Fall  Term,  1846,  of  Henderson  Court  of  Equity^ 
his  Honor  Judge  Caldwell,  presiding. 

This  was  an  injunction  bill.  The  bill  states,  that  Wil* 
liam  Mills  died  intestate,  ^  leaving  seven  children,"  and 
that  ^he  said  heirs  met,  and  by  common  consent  divided 
the  personal  estate  of  said  intestate,  by  which  division  a 
boy,  named  GeorgCi  and  a  girl,  named  Nelly,  fell  to  the 
share  of  Asa  Edney :  that  the  value  thereof  exceeded  one 
seventh  part  of  the  said  personal  estate,  and  that  ^  the 
said  Edney  then  executed  four  fortj^five  dollar  bonds  to  \ 
the  other  heirs  for  the  overplus,  and  that  all  of  them  have 
been  paid  by  siud  Edne/s  Executor,  namely,  the  plaintiJOT,. 
Ambrose  J.  Edney.**  The  bill  further  states,,  that  "some 
time  thereafter,  Elisha  King  and  Benjamin  King  obtained 
letters  of  administration  of  the  estate  of  the  intestate, 
William  Mills,  and  thereupon  required  all  the  heirs  to 
bring  forward  the  property  of  the  estate  and  have  it  sold ; 
upon  which  the  said  Nelly  was  surrendered  by  the  said 
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Asa  Edney  (the  boy  George  having  been  sold  by  him,) 
and  the  said  Nelly  was  then  sold  by  the  administrators 
and  bought  by  the  said  Asa,  he  being  the  highest  bidder, 
at  the  price  of  8362,  for  which  he  gave  his  bond,  with 
Samuel  J.  Edney,  one  of  the  plaintiffs,  as  his  surety.** 
The  bill  further  states,  that  *'at  the  execution  of  the  said 
bond,  the  administrators,  to  whom  it  was  payable,  ex- 
pressly  agreed,  that,  if  the  division,  as  made  by  the  heirs, 
was  ever  rendered  valid  by  common  consent  or  other* 
wise,  then  the  said  bond  should  be  cancelled,"  and  that 
it  was  upon  that  agreement  and  condition  the  said  bond 
was  given.  The  bill  further  states,  that  "  afterwards 
Elisha  King,  surviving  administrator,  agreed,  together 
with  the  heirs  and  distributees  of  William  Mills,  to  refer 
the  whole  matter  to  B.  Shipp  and  Joshua  Roberts,  and 
that  said  award  has  been  made  and  confirmedi  without 
allowing  a  credit  of  the  said  $362,  and,  if  so,  that  they 
have  failed  to  allow  said  Edney  credit  for  the  four  $45 
bonds,  which  he  had  long  ago  paid  for  said  girl."  The 
bill  then  charges  that  "the  said  award  was  a  final  settle- 
ment of  said  estate,  and  that,  upon  said  settlement,  the 
said  bond  for  S362  should  have  been  surrendered,"  as  the 
estate  of  said  William  Mills  is  freed  from  debt,  and  there 
)s  no  necessity  for  collecting  it,  and  that  it  ought  not  to 
be  collected,  because  the  said  girl  Nelly  was  the  absolute 
property  of  the  said  Asa  Edney,  and  therefore  he  re- 
ceived no  value  for  the  said  bond,  but  making  the  sale 
and  taking  the  bond  by  the  administrators  was  a  fraud 
upon  the  said  Asa."  ^^Phe  bill  then  states,  that  judgment 
at  law  had  been  obtained  on  the  bond,  by  the  surviving 
administrator  against  the  plaintiff,  Ambrose  J.  Edney, 
the  executor  of  the  principal  obligor,  Asa  Edney,  and 
against  the  surety,  Samuel  Edney,  who  is  the  other  plain- 
tiff, upon  which  the  plaintiff  at  law  threatens  to  levy  the 
debt  and  costs.  Thereupon  it  prays  process  of  subpoena, 
*'to  the  said  defendants,  together  with  the  sheriff  and  the 
clerk  of  the  Superior  Court  of  Henderson^  County,  com- 
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mtinding  them  to  be  and  appear,  &c.,  and  that  the  said 
clerk  and  sheriff  be  injoined  from  all  further  attempts 
to  collect  said  iniquitous  judgment "  and  for  further 
relief.  An  injunction  was  granted  by  a  Judge  out  of 
Court,  as  prayed  in  the  bill. 

The  clerk  and  the  sheriff  put  in  answers,  in  which  they 
state,  that  they  have  no  interest  in  the  subject  matter  of 
the  controversy,  nor  any  agency  touching  the  same,  ex- 
cept only  in  their  of&cial  capacities  to  issue  and  execute 
the  process  of  the  Court. 

Elisha  King,  the  surviving  administrator  of  the  infes-^ 
tate,  William  Mills,  appeared  as  a  defendant  in  the  cause 
and  put  in  an  answer.  It  states,  that  *'after  the  death  of 
the  intestate,  his  children  or  a  part  of  them  supposed, 
that  a  paper  writing,  which  purported  so  to  be,  was  his 
last  will  and  testament,  and  that  they  met,  and  m>ade  a 
partial  division  of  the  estate  among  themselves,  but  that, 
afterwards,  the  paper  was  offered  for  probate,  as  a  will, 
and,  upon  a  caveat,  such  proceedings  were  had,  that  the 
said  paper  was  duly  found  not  to  be  the  will  or  testament 
of  the  said  William  Mills,  deceased,  and  the  Court  pro* 
nounced  that  he  died  intestate,  and  theroupon  granted 
administration  to  this  defendant  and  to  one  Henjamin  King, 
since  deceased/'  The  answer  further  states,  that  the  ad- 
ministrators demanded  different  parts  of  the  personal 
estate  of  the  intestate  from  the  persons  who  had  the  same 
in  possession  ;  but  that  several  of  them  refused  to  sur- 
render the  negroes  they  had  received ;  that  Asa  Edney 
had  sold  the  negro  George  for  91200,  and,  of  eourse,  did 
not  surrender  him,  but  did  surrender  Nelly  >  and  that,  at 
a  sale  made  by  the  administrators,  he  purchase4  her  and 
gave  the  bond  for  the  price  stated  in  the  bill.  But  the 
answer  denies,  that  the  bond  was  given  on  any  condition 
or  agreement,  other  than  what  appears  on  its  face.  It 
states  further,  that,  at  the  request  of  the  next  of  kin  of 
tbse  intestate,  and  to  save  the  expenses  of  many  snits, 
vrfaich  the  administrators  were  about  ta  bring  for  the 
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property  not  surrendered  to  them,  they  agreed  to  a  re- 
fefence,  proposed  by  the  next  of  kin»  to  Messrs.  Shipp  and 
Roberts,  to  make  a  full  and  final  settlement  and  division 
of  the  estate  amongst  the  next  of  kin  ;  and  that  it  is  tme, 
that  the  said  arbitrators  made  a  settlement  and  division 
amongst  the  next  of  kin  and  awarded  accordingly ;  and 
that  by  the  said  award  this  defendant  was  charged  with 
the  payment  of  certain  sums  of  money^  and  that  the  fund 
for  the  payment  thereof  consisted  of  this  bond  of  Asa 
Edney  and  of  others,  which  were  taken  at  the  sale,  and 
remained  in  his  hands,  uncollected.  The  defendant  states, 
that  he  is  informed  by  the  arbitrators,  that  they  did  take 
into  their  consideration  the  four  notes  or  bonds  for  945 
each,  given  by  the  said  Asa,,  that  are  mentioned  in  the 
bill,  and  gave  hin»  credit  therefor  in  making  the  award ; 
and  the  defendant  believes  it  to  be  true,  and  avers  that 
the  plaintiffs  have  no  just  claim  to  any  credit  on  the  bond 
and  judgment,  but  that  the  whole  debt  is  justly  due." 

Isaac  B.  Sawyer  and  his  wife  Mary  and  several  other 
persons  put  la  answers,  in  which  they  state  themselves 
to  be  grand-children  of  William  Mills,  deceased,  or  other- 
wise  related!  to  him  ;  but  they  do  not  set  forth  any  thing 
material  in  other  respects. 

Upon  the  answers  being  put  in,  the  defendants  moved 
to  dissolve  the  injunction ;  and,  thereupon,  by  leave  of 
the  Court,  the  plaintiff  filed,  as  an  exhibit,  a  copy  of  an 
award  by  the  arbitrators,  named  in  the  pleadings.  It 
recites,  that  E.  King,  the  administrator  of  William  Mills, 
and  John  Mills,  Marvell  Mills,  Samuel  Edney  and  wife, 
Asa  Edney  and  wife,  George  Jones  and  wife,  V^  M^^ers 
and  the  heirs  of  Mourning  Lewis-  had  referred  to  them 
to  settle  the  said  estate  and  to  make  an  award  upon  the 
same;  and  thereupon  they  award  as  follows,  to- wit: 

**  That  there  is  found  in  the  hands  of  E.  King,  adminis- 
trator, the  sum.  of  9678  93 
Jux  the  hands  of  M.  M.  Edney,  former  adm'r.  43&  00 
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Amount  against  P.  Brittain,  for  which  we  have 

awarded  901  00 
Greorge  Jones,  on  which  judgment  is  recovered,  106  19 
A.  J.  Edney,  administrator  of  A.  Edney,  14  48 
Marvel  Mills,  on  which  judgment  has  been  re- 
covered, 12  7 1 


Amounting  altogether  to  the  sum  of  92,145  51 

Out  of  which  we  have  allowed  the  administrator,  as 
follows  : 

His  commissions,  $125  00 

Attorney,  N.  W.  W,  50  00 

Attorney,  A.  L.  W.  25  00 

Other  vouchers,  100  40 


•300  40 


Leaving  in  the  hands  of  the  administrator  for  distri- 
bution, the  sum  of  ^  #1,845  11 

Whi^h  sum  of  $1,845  II,  we  direct  and  award  that 
he  pay  to  the  following  distributees,  to- wit : 

To  the  heirs  of  Mourning  Lewis,  the  sum  of    $912  66 
To  P.  Myers,  the  sum  of  740  46 

To  the  representatives  of  John  Mills,  the  sum  of  178  68 
To  Samuel  Edney,  the  sum  of  8  61 

Upon  the  pleadings  and  exhibit,  the  Court  allowed  the 
defendant's  motion  and  dissolved  the  injunction  with 
costs  to  the  defendant,  £.  King,  reserving  the  question 
of  costs,  as  to  the  other  defendants,  until  the  hearing. 
From  this  decree  an  appeal  was  allowed  to  the  plaintiffs. 

Edney,  for  the  plaintiffs. 

Francis,  and  N,  W»  Woodfin^  for  the  defendants. 
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RuFFiN,  C.  J«  If  the  plaintiflTs  had  merits,  the  bill  is 
so  imperfectly  framed,  that  the  Court  could  not  afford 
them  the  relief  they  ask,  or  any  part  of  it  The  sup* 
posed  testator,  Asa  Edney,  (for  neither  his  death  nor 
ivill  are  stated  in  the  bill,)  purchased  from  the  defendant 
King,  the  administrator  of  William  Mills,  a  negro  be- 
longing to  the  estate  and  gave  his  bond  for  the  price : 
and  the  plaintiffs  in  this  suit  seek  to  be  relieved  from 
paying  it.  On  what  ground  they  consider  themselves 
entitled  to  the  relief,  it  is  not  easy  to  say  upon  their  bill. 
It  may  be  supposed,  perhaps,  that  Asa  Edney  is  entitled 
to  a  part  of  the  estate  of  the  intestate,  William  Mills, 
and  we  conjecture  that  it  was  intended  so  to  state  in  the 
bill.  But  there  is  no  such  statement  in  it.  The  bill  be- 
gins by  shewing,  that  the  intestate  died,  *'  leaving  seven 
children ;"  but  who  they  were,  or  that  Asa  Edney  was 
one  of  them,  no  where  appears.  From  the  difference  in 
the  names,  the  presumption  is,  that  Asa  Edney  was  not 
one  of  the  seven  children.  Then,  it  may  be,  that  he  mar- 
ried a  daughter  of  the  intestate,  and  that  is  probably  the 
truth,  and  we  would  so  presume,  if  the  Court  could  pro- 
ceed to  determine  rights  upon  such  loose  guesses.  But 
that  cannot  be  done  ;  and,  therefore,  every  person,  who 
claims  to  recover  either  at  law  or  in  equity,  must  shew 
a  title  in  tbe  pleadings,  and  that  ought  to  be  done  by  dis- 
tinct averments  or  plain  afErmative  statements.  It  can- 
not be  assumed,  that  Asa  Edney  was  one  of  the  intestate's 
seven  children,  or  entitled  in  right  of  one  of  those  children, 
or  otherwise,  to  a  share  of  his  estate  ;  since  there  is  no 
aooh  allegation  in  the  bilL  It  is  true,  that  the  bill  is  en- 
titled "the  bill  of  complaint  of  Ambrose  J.  Edney,  execu* 
tot  of  Asa  Edney  deceased,  and  cf  Samuel  J.  Edoey 
against  Elisba  King,  administrator  of  William  Mills  de- 
ceaaed,  and  Marvell  Mills,  P.  Myers,  William  S-  Mills, 
George  Mills,  Louisa  Camp,  John  (^mp,  John  Dillen, 
Winsom  Edney,  Sarah  Edney,  William  J.  Lewis,  (and 
upwards  of  twenty  other  persons  of  different  names,)  heirs 
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at  law  and  legal  representatives,  of  William  Mills  de« 
ceased."  But  that  in  no  degree  helps  the  plaintifT's  case. 
For,  in  the  first  place,  the  title  of  a  bill  is  no  part  of  it. 
It  is  merely  a  mode  of  conveniently  denominating  a  bill 
or  cause,  and  it  cannot  be  deemed  a  part  of  the  statements 
of  the  bill,  either  as  to  the  title  or  the  parties.  But  if  it 
were  otherwise,  still  no  title  would  appear  in  Asn  £dney, 
because  the  persons,  named  in  the  title  of  the  bill  as  de« 
fendants,  are  called  '*  heirs  at  law  and  legal  representa*- 
tives  of  William  Mills  deceased,*'  thus  excluding  Asa 
Edney  from  that  character.  Moreover,  instead  of  seven 
next  of  kin,  there  are  here  upwards  of  thirty  named  as 
such.  The  bill,  therefore,  clearly  could  not  be  main- 
tained  for  any  purpose,  as  this  objection  goes  to  the  whole 
foundation  of  the  plaintiff's  equity.  For  it  does  not  ap- 
pear to  what  share  Asa  Edney  was  entitled,  nor,  with  any 
certainty,  that  he  was  entitled  to  any,  and  if  he  was  not, 
as  one  of  the  intestate's  next  of  kin,  entitled  to  a  seventh 
part  of  the  estate,  there  is  no  ground  whatever  for  the 
title  set  up  for  him  to  the  negro  girl,  Nelly,  nor  any  rea« 
son  why  he  should  not  pay  the  sum  bid  for  her.  But  if 
the  allegations  of  the  bill  upon  that  point  had  been  formal 
and  distinct,  and  it  were  admitted  that  Asa  Edney  was« 
as  one  of  the  next  of  kin,  entitled  to  one  seventh  part  of 
the  estate  of  the  intestate,  yet  the  plaintiffs  can  have  no 
relief  on  this  bill,  because  it  in  no  manner  appears  upon 
it,  either  by  particular  or  even  general  allegations,  that 
he  did  not  receive  his  seventh  part,  over  and  above  the 
amount  of  the  bond  given  for  the  price  of  Nelly.  It  is 
admitted  that  he  got  George  (of  the  value  as  stated  in 
the  answer  of  91200)  and  that  be  paid  $180  to  some  per- 
sons claiming  to  be  of  the  next  of  kiot  which  left  #1020 
in  his  hands ;  and  there  is  no  allegation  that  a  fall  share 
amounted  to  more  than  that  sum.  Indeed  there  is  no 
statement  of  the  particulars  or  value  of  the  estate,  nor» 
contequently,  of  the  amount  of  a  distributive  share.  It 
is  said,  indeed,  that  the  two  negroes,  George  and  Nelly» 
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exceeded  a  seventh  part  by  the  sum  of  SI 80,  but  no  value 
is  set  upon  Nelly,  and  therefore  the  whole  matter  is  still 
left  in  obscurity.  If,  however,  it  be  taken  as  an  inference 
from  the  statements  of  the  bill,  that  George  and  Nelly, 
after  deducting  $180  from  their  value,  were  equal  to  a 
share  of  one  seventh,  and  that  Nelly  was  estimated  in 
the  division  at  the  sum  of  $362,  for  which  she  was  after- 
wards sold  ;  still  the  matter  of  the  bill  is  too  defective  to 
authorize  any  decree  for  the  plaintiffs.  For  the  share  of 
Edney,  for  which  he  received  those  negroes,  was  calcula- 
ted according  to  the  estimate  of  the  estate,  as  made  by 
the  parties  to  that  division.  Now  it  is  plain  that  objec- 
tions were  raised  to  that  by  the  other  persons  interested, 
either  because  the  estate  was  erroneously  estimated,  or 
because  the  division  ought  to  have  been  made  as  upon  an 
intestac}%  whereas  it  was  made  upon  the  footing  of  a 
will,  or  for  some  other  reason ;  and  that  a  controversy 
existed  in  the  family  as  to  the  proper  principle  of  division, 
in  consequence  of  which  an  administration  was  taken  on 
the  estate,  that  it  might  be  distributed  according  to  the 
due  course  of  law.  Under  that  administration  Nelly  was 
sold  and  purchased  by  Asa  Edney  ;  and  the  administra- 
tor was  about  to  bring  suits,  for  other  property  not  de- 
livered to  him  by  the  several  next  of  kin,  including,  no 
doubt,  the  negro  George,  which  Edney  had  converted. 
Under  these  circumstances,  the  bill  states,  that,  when 
Edney  gave  his  bond,  the  administrator  agreed,  that,  if 
the  previoas  division  was  valid  or  should  ever  be  render-' 
ed  so  by  the  general  consent  of  the  next  of  kin  or  other- 
wise, then  the  bond  for  the  price  of  Nelly  should  be  can- 
celled. If  this  agreement  be  relied  on  as  the  ground  of 
relief,  it  behooves  the  plaintiff  to  shew,  either  that  the 
division  was  in  truth  according  to  the  rights  of  all  the 
next  of  kin ;  or  that  it  was  subsequently  confirmed  or 
made  valid  by  an  agreement  of  the  next  of  kin,  or  in 
some  other  manner.  To  shew  the  first  no  attempt  is 
made,  and  vre  are  at  much  loss  to  determine  whether 
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.  the.bill  meant  to  charge  the  latter.  It  states,  that  the  ad- 
ministrator and  the  next  of  kin— called  in  the  bill  '*hein 
and  distributees" — agreed  to  refer  *'  the  whole  matter''  to 
two  arbitrators^  What  the  ''whole  matter,"  thus  submitted, 
was,  we  are  not  told,  but  are  left  to  conjecture.  Certainly, 
however,  that  reference  cannot  be  construed  into  '*a 
general  consent"  of  the  next  of  kin  '^  to  render  the  pre- 
vious  division  valid ;"  because,  if  the  reference  related 
to  this  estate  at  all,  it  must  have  involved  a  settlement 
of  the  administrator's  accounts,  and  the  proper  distribu- 
tion of  the  estate  among  the  next  of  kin.  Therefore  the 
plaintiff's  rights>  if  an  award  was  made,  must  depend 
upon  the  award  in  his  favor.  In  other  words,  when  he 
calls  upon  the  administrator  to  deliver  his  bond  or  dis- 
charge him  from  the  payment  of  it,  he  must  shew,  as  the 
ground  of  that  relief  and  upon  the  agreement,  which  the 
bill  states  to  have  been  made  when  the  bond  was  given, 
that  the  arbitrators  awarded  expressly,  that  the  admints* 
trator  should  deliver  up  the  bond,  or,  at  the  least,  that 
they  confirmed  the  division  which  had  been  made,  or 
awarded  that  Nelly  belonged  to  Asa  Edney,  and  that,  by 
mistake,  he  bought  his  own  property.  Now  the  bill  states 
not  an  award  to  that  effect;  and,  indeed,  although  it 
says  **  an  award  was  made  and  confirmed,  and  that  it 
was  a  final  settlement  of  the  estate,"  no  pat t  ot  its  con- 
tents is  set  forth  in  the  bill,  as  awarding  any  thing  to  the 
plaintiffs  touching  the  subject  of  this  suit.  On  the  con- 
trary it  rather  complains  of  the  award,  because,  in  mak« 
ing  it,  the  arbitrators  did  not  allow  Edney  a  credit  foe 
the  $362,  and  also  (as  we  suppose  the  bill  to  have  meant) 
because  they  did  not  allow  him  a  credit  for  the  |I180. 
The  bill,  therefore,  instead  of  setting  up. a  title  under  the 
award,  rather  impeaches  it  by  insinuation.  But  as  a  bill 
to  impeach  an  award,  it  is  entirely  defective ;  for  it 
neither  states  the  award,  nor  any  particular  error  therein, 
nor  any  fraud  in  the  arbitrators,  nor  mistake  by  them» 
cither  as  to  matter  of  law  or  fact — ^not  even  alleging,  that 
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these  claims  were  set  before  the  arbitrators^  or  made 
known  to  them,  nor  assigning  any  reason,  why  they  were 
not.  Upon  the  face  of  the  bill,  therefore,  the  plaintiffs 
hare  no  case  for  relief.  But,  if  the  bill  had  properly 
charged  the  matter,  which,  perhaps,  the  party  wished  to 
set  forth,  the  merits  of  even  that  case  are  completely 
disposed  of  in  the  answers.  The  administrator  positirely 
denies,  that  there  was  any  condition  or  agreement,  that 
the  bond  should  be  surrendered  in  any  event ;  and,  more- 
over, he  states,  that  the  arbitrators  did  take  into  conside- 
ration the  9180,  which  Bdney  paid,  and  also  charged  the 
administrator  with  Edney's  bond  for  9362,  and  it  was  a 
part  of  the  fund  in  his  hands,  which  he  was  required  by 
the  award  to  distribute  among  the  other  next  of  kin. 

So,  in  every  point  of  view,  the  dissolution  of  the  in- 
junction with  costs  was  right ;  and  we  can  only  express 
our  regret,  that  costs  had  not  been  given  immediately  to 
the  sheriff  and  clerk.  Those  persons  were  most  impro- 
perly made  defendants,  as  they  are  merely  ministers  of 
the  law,  and  have  no  interest  whatever  in  the  controven^. 
Upon  notice  of  the  injunction  it  would,  it  is  true,  have 
been  a  contempt  in  the  sheriff  to  proceed  on  the  execn« 
tion  ;  but  to  that  purpose  notice  would  have  been  suffi- 
cient, and  it  was  very  wrong  to  serve  a  subpoena  on  them 
and  put  them  to  the  expense  of  appearing  in  the  cause, 
and  putting  in  answers  as  defendants. 

The  interlocutory  decree  is  affirmed  with  costs  in  this 
Coart,  and  this  must  be  certified  to  the  Court  of  Equity 
of  Henderson  County. 

Per  Curiam.  Ordered  accordingly. 
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Where  a  penon  reeeiTee  a  foreign  bill  of  eichenge,  in  peymeot  of  cerUiiA 
negreee  Mld»  and  en  preeentation  of  the  bill  the  drawee  reftvee  to  pay» 
and  there  is  no  protest  for  non-aeeeptanoe  nor  notice  to  the  drawee*  nor 
proof  that  the  drawee  had  ne  fands  of  the  drawer  in  hib  powiwion  at  thm 
time,  the  payee  of  the  bill  has  by  his  negltgence  made  the  bill  his  owv» 
and  oan  have  no  clnm  in  equity  against  the  purchaser  of  the  negreee, 
either  for  the  negroes  themselves  or  for  the  price  for  which  they  weito  sold 

The  eases  of  Augtin  v.  Rodman,  1  Hawks  194,  and  Yaney  v.  LitU^hh  S 
Hawks  SU5,  cited  and  approved. 

Appeal  from  an  interlocutory  order*  dissolving  the  in* 
junction  whicli  bad  before  been  made  in  this  caose  at 
the  Spring  Term,  1847,  his  Honor  Jadge  t)iCK  presiding^ 

The  bill  charges,  that  the  plaintiff  entered  into  an  agree* 
ment  to  sell  to  the  defendant,  Raper,  three  negroes,  for 
the  sum  of  $2,000,  to  be  paid  by  an  order  on  one  W.  H. 
Thomas,  out  of  funds  then  in  his  hands,  belonging  to 
Raper ;  and  articles  of  agreement  were  executed  by  the 
parties  on  the  18th  of  March,  1844.  In  them  it  was  set 
forth,  that  the  order  was  drawn  on  funds  of  Raper,  then 
in  the  hands  of  Thomas ;  and  it  was  stipulated  as  follows, 
**Now  if  the  said  Thomas  Raper  will,  by  any  means,  with 
or  without  suit,  either  in  law  or  equity,  enable  the  abovo 
named  James  R.  Love  to  recover  from  the  said  Williaia 
H.  Thomas  the  above  named  sum  of  92000,  with  lawful 
interest  thereon  from  this  date,  then  the  said  James  R» 
Love  binds  himself,  &c.,  that  the  above  Bill  of  Sale  shall 
be  absolute,  &c.,  otherwise  to  be  void  and  of  no  effecf 
The  bill  states  that  on  the  same  day  the  order  was  drawn 
on  Thomas,  and  was  by  Thomas  L.  Clingman,  presented 
to  William  H.  Thomas,  at  the  City  of  Washington,  whero- 
he  lived,  on  the  29th  of  April,  1844,  and  that  he  refused 
to  pay  it  for  want  of  funds.  The  order  is  set  out,  and 
90 
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the  endorsement  by  CIingman,the  plaintiff 's  agent,  as  fol- 
lows :  '*  The  above  order  was  presented,  this  April  29th, 
1844,  to  Wm.  H.  Thomas,  and  he  declined  to  pay  it." 
The  bill  then  charges,  that,  shortly  after  the  refusal  of 
Thomas  to  pay  the  order,  the  plaintiff  communicated  the 
fact  to  the  defendant,  Raper,  who  promised,  that,  if  he 
did  tiot  get  the  money  from  Thomas,  he  would  return  the 
negroes  and  pay  him,  &c. — that  shortly  thereafter  the 
plaintiff  was  informed  by  letter  from  Thomas,  that  he 
kad  in  his  hands  large  claims  in  favor  of  Raper  against 
the^  United  States,  which  he  had  no  doubt  would  be  paid» 
and  that  he  would  retain  a  sum  sufficient  to  pay  off  the 
order.  The  bill  then  charges,  that,  a  few  weeks  since, 
Raper  had  sold  the  negroes  to  James  H.  Bryson  and 
Daniel  Ramsour,  for  02000,  secured  by  bonds  payable  at 
different  times,  who  have  run  them  out  of  the  State,  and 
that  Thomas  has  lately  become  insolvent,  and  Raper  ie 
also  insolvent.  The  hill  prays  an  injunction  restraining 
the  defendants  Bryson  and  Ramsour  from  paying  to  Ra- 
per the  amount  of  the  bonds — that  a  receiver  may  be  ap* 
t)ointed,  and  the  amount  when  received  paid  to  him,  dcc« 
The  bill  was  filed  the  4th  Monday  of  March,  1847. 

The  answer  of  Thomas  Raper  admits  the  sale  of  the 
negroes  and  the  mode  of  payment,  as  set  forth  in  the 
plaintiff's  bill,  ani  that  the  paper  marked  '^A."  appended 
thereto,^  is  a  correct  copy  of  the  agreement  between  the 
parties.  He  further  alleges,  that  it  was  expressly  agreed 
and  understood  between  them,  that,  if  the  order  was  not 
p^id  by  Thomas  on  presentment,,  it  should  be  returned  to 
the  defendant,.  Raper,  who  was  in  that  case  to  give  up 
the  negroes  to  the  plaintiff;  it  further  alleges  that 
Thomas  Was  indebted  in  large  sums  to  the  defendant,  on 
iwicomit  of  money  tecei  ved  by  him  ftom^  the  United  States 
to  his  use,  ind  that  this  was  W6ll  known  to  the  plaintiff. 
It  denies  that  Raper  ever  received  any  notice  whatever, 
that  Thomas  had  not  pmA  the  order,  until  the  March  or 
$te|«ember  term,  1846,  of  the  Su|)crioi:  Court  of  Cherokee 


AUGUST  TERM.  1«47.  ^7 


IiBT9  V.  IUp«r. 


Couatyt  when  he  wa9  called  on  by  the  attorney  of  ik» 
plaintiffto  confess  a  judgment  for  the  amount  claimed 
by  the  plaintiff:  which  be  refused,  but  proffered  to  give 
up  the  negroes,  even  then,  if  he  would  return  the  order 
— ^but  denies  he  promised  to  pay  the  money  to  him.  It 
avers  that  the  defendant  heard  nothing  further  of  the  busir 
ness  until  served  with  process  in  this  suit — ^and  that  be- 
lieving, either  that  the  plaintiff  had  received  the  money 
from  Thomas,  or  had  made  the  order  his  own  property, 
he  sold  the  negroes  to  James  H.  Brysou  and  Jesse  Brooks ; 
that  the  order  was  drawn  in  good  faith  upon  funds  then 
in  the  bands  of  Thomas,  which  have  never  been  drawn 
out  by  the  defendant,  and  that  Thomas  is  now  insdveot. 
The  answer  of  Ramsour  denies  he  had  any  concern  in 
the  purchase  of  the  negroes  by  Bryson.  The  latter  ad« 
mits  the  purchase  by  himself  and  Brooks,  and  states  that 
they  purchased  without  any  knowledge  of  the  plaintiff's 
claim,  or  of  the  contract  between  the  jriaintiff  and  Raper. 
Upon  the  filing  of  the  answers,  the  presiding  Judge 
dissolved  the  injunctiont  and  the  plaintiff,  by  leave,  ap« 
pealed  to  the  Supreme  Court. 

Francis^  for  the  plaintiff. 
Oaiiher^  for  the  defendants. 

Nash,  J.  In  the  opinion  of  his  Honor  below  we  en- 
tirely concur.  If  any  doubt  rested  upon  our  minds  as  to 
the  iaots  of  this  case,  and  as  to  the  legal  and  equitable 
principles  resulting  from  them,  we  should  continue  tiM 
iiynnction  to  the  hearing.  But  we  have  no  such  doubt 
To  us  it  is  clear  the  plaintiff  is  not  entitled  to  the  aid  of 
this  Court.  The  plaintiff's  claim  to  come  into  a  Court  of 
Equity  rests  upon  the  grounds,  that  the  title  to  the  ne- 
groes is  still  in  him,  because  the  order  was  not  paid  by 
Thomas,  agreeably  to  the  contract,  and  the  insolvency  ot 
Raper  and  the  danger  of  permitting  the  proceeds  of  the 
.sale  of  the  negroes  to  get  into  his,  Raper's,  bands.    Wbe- 
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ther  he  can  ultimately,  either  at  law  or  in  equity,  recover 
trook  Raper  the  price  of  the  negroes,  does  not  now  come 
before  us.  Oar  only  enquiry  is,  as  to  the  correctness  of 
the  interlocutory  order  made  by  the  presiding  Judge,  and 
of  this  we  must  judge  from  the  bill  and  answer  and  ex- 
hibits. 

The  case  is  simply  this.  The  defendant  Rapcr,  on  the 
18th  of  March,  1844,  made  a  conditional  bargain  with 
the  plaintiflf  for  the  purchase  of  three  negroes — a  man 
and  his  wife  and  their  child,  about  ten  years  of  age,  for 
which  he  was  to  give  the  large  sum  of  jS2,000.  Raper 
drew  an  order  of  the  same  date  upon  William  H.  Thomas, 
who  lived  at  the  city  of  Washington,  for  that  amount. 
Upon  its  presentment  on  the  29th  of  April  succeeding, 
Thoma^  declined  paying  it.  In  the  written  agreement 
between  the  parties,  it  was  stipulated,  that,  if  Raper 
would  by  any  means  enable  the  plaintiff  Love  to  recover 
the  sum  of  02,000  from  Thomas,  the  negroes  should  be 
his ;  if  not|  that  the  sale  should  be  void  aud  of  no  effect. 
That  is,  as  we  understand  it,  if  he  should  furnish  Love 
with  evidence  sufficient  to  compel  Thomas  to  pay  it,  the 
sale  should  be  valid.  The  agreement  is  evidently  drawn 
by  one  little  conversant  with  legal  proceedings,  and.  we 
are  in  no  manner  sure  we  have  put  upon  it  a  proper  con- 
struction. If  so,  the  sale  became  absolute,  and  the  legal 
title  to  the  negroes  vested  in  the  defendant,  by  the  subse- 
quent laches  of  the  plaintiff,  as  every  thing  had  been 
done  by  the  defendant  which  it  was  necessary  for  him  to 
do.  But  the  plaintiff  says  the  order  was  not  paid  by 
Thomas*  who  had  no  funds  of  the  defendant,  wherewith 
to  disoharge  it,  and  that  it  was  received  by  him  condi- 
tionally. All  this  is  true,  as  admitted  by  the  defendant, 
except  as  to  the  want  of  funds  by  Thomas.  The  enquiry 
remains,  whether,  under  the  fact  disclosed  in  the  bill  and 
answers,  the  defendant  has  not  a  right  to  consider  the 
bill  of  exchange,  which  was  the  price  of  the  negroest  as 
paid*  and,  so,  the  conditional  sale  become   absolute. 
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Thomas  vrhs  the  agent  of  Raper  to  receive,  from  the 
Government  of  the  United  States,  moneys  dae  to  him ; 
and  the  Mrritten  agreement  states,  that  the  fand,  upon 
which  the  order  was  drawn  was  **part  of  an  amount  of 
money  received  by  Wm.  H.  Thomas  from  the  United 
States"  for  Raper.  The  bill  charges  that  Thomas  re- 
fased  to  accept  the  bill,  because  he  had  no  funds  of  Ra- 
per^s  in  his  hands.  The  endorsement  of  Mr.  Clingman 
upon  the  order,  which  is  by  the  plaintiff  made  a  part  of 
his  bill,  simply  states  that  he  declined  paying  it,  without 
assigning  any  reason,  and  the  answer  avers  that  he  had 
ample  funds  of  the  defendant  in  his  hands.  It  was  the 
duty  of  the  plaintiff,  as  soon  as  he  could,  conveniently 
after  receiving  the  order,  to  have  it  presented  to  Thomas 
for  his  acceptance,  and  upon  his  refusal  to  do  so,  it  being 
a  foreign  bill,  to  have  it  protested,  and  within  a  reasona- 
ble time  to  notify  the  drawer,  and  that  he  looked  to  him 
for  the  payment  of  it.  This  is  said  to  be  a  part  of  the 
constitution  of  a  foreign  bill,  that  is,  according  to  the  law 
merchant,  it  is  a  part  of  the  contract,  Chitty  on  Bills 
299 ;  and  a  consequence  of  a  failure  to  have  the  bill  pro- 
tested, and  giving  notice  in  due  time  to  the  person  entitled 
to  object  to  the  want  of  it,  is,  that  he  is  discharged  from 
his  liabilit}'  on  it,  Chitty  248.  Austin  v.  Rodman^  1  Hawks 
104.  Yancy  v.  Littlejohn,  2nd  Hawks  525.  It  is  not  pre- 
tended that  the  bill  was  protested,  and,  as  to  notice  of  non- 
acceptance,  the  plaintiff  charges,  that,  shortly  after  the 
refusal  of  Thomas  he  gave  Raper  notice — within  what  time 
he  does  not  state.  The  answer  alleges  that  notice  was  not 
given  until  the  Spring  or  Fall  Term,  1846,  of  Cherokee  Su- 
perior Court,  two  years  after  the  order  was  drawn.  If  this 
be  so,  and  for  the  purposes  of  our  present  enquiry  we  must 
consider  it  true,  then,  most  unquestionably,  the  plaintiff 
has  by  his  laches  discharged  the  defendant,  Raper,  from 
all  liability  on  the  order,  and  this  upon  the  ground,  that, 
by  his  negligence,  he  has  made  the  order  his  own,  and 
taken  Thomas  for  his  paymaster  in  the  place  of  Raper  t 
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of  thiB,  the  Don-protestiDg  of  the  bill  is  strong  e^ideoee. 
By  8o  doing  he  has  made  the  sale  absolute.  The  answer 
is  strengthened  by  the  statement  of  the  bill.  It  alleges^ 
that,  shortly  after  the  plaintiff  had  given  notice  to  the  de- 
fendant, he  received  a  letter  from  Thomast  that  he  had 
in  his  hands  large  claims  against  the  United  States  in 
behalf  of  the  defendant,  which  he  had  no  doubt  he  should 
receive,  and  when  received  he  would  retain  a  sum  suf- 
ficient to  pay  the  order.  It  was  this  letter,  doubtless, 
which  caused  the  plaintiff  to  rest  so  long  upon  his  claim. 
The  refusal  of  Thomas  to  pay  the  order  entitled  the  plaintiff 
to  rescind  the  contract,  but  that  he  did  not  desire.  The 
price  to  be  given  for  the  negroes  was  a  very  large  one, 
and  he  chose  to  run  the  risque  of  getting  his  money  from 
Thomas ;  in  other  words,  to  take  him  for  the  debt;  andt  not 
until  Thomas  became  insolvent,  did  he  notify  the  defen- 
dant that  he  was  looked  to  for  payment  Having  made  his 
choice,  he  must  abide  by  it.  All  this  we  gather  from  the 
bill  and  answers,  and  the  plaintiff  is  not  entitled  to  the 
equitable  relief  he  seeks. 

There  is  no  error  in  the  interlocutory  decree  appealed 
from.  This  opinion  must  be  certified  to  the  Court  of 
JSquity  of  Haywood  County. 

FsE  Curiam.  Ordered  accordingly. 
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Aa  injvnoUon  to  natrain  the  •xaoBtlon  of  a  deeroe  ia  oqoUy  caaaoC  b« 

giftBted. 
Bat,  though  ui  iDjanetioii  oarniot  mm&,  tho  Court  of  Equity  may,  upon  a 

proper  caoe,  mpportod  by  affidaTits,  withdraw  any  proeoM  it  has  iaaed,  or 

■tay  an  tzoeiitioa  by  granting  a  ■Dpenedoai. 
Whan  a  reoord  of  a  billf  d&e.  has  boon  loot  and  doatroyod,  tho  Court  hta  fnll 

power  to  order  a  eopy  or  the  original  bill  to  be  filed. 
A  party  to  a  enit  ii  bound  by  the  acts  and  agreemente,  made  by  hie  couniel 

ia  the  management  of  hia  cauje. 
A  bill  of  reviewt  to  rehear  and  let  aeide  a  deeree»  upon  the  ground  of  newly 

diMSOTared  teitimony»  oanaot  not  be  auitained,  if  it  appeartt  that  the  tee* 

Umonyi  though  unknown  to  the  plaiatiiF,  wae  known  to  hie  attorney,  ao* 

lieitor  or  agent*  in  time  to  have  been  need,  notice  to  either  of  them  being 

notioe  to  the  principal. 
The  caiee  of  JUynolia  v.  Har$haw,  3  Ire.  Eq.  196.    Hanri§  ▼.  MeRt;  4  Ire. 

81|  and  Qriet  ▼.  Rix,  3  Dot.  €2,  eited  and  approved. 


Appeal  from  the  Court  of  Equity  of  Burke  County, 
upon  an  interlocutory  order  dissolving  the  iojunction  in 
this  case»  made  at  the  Spring  Term,  1846,  his  Honor 
Judge  PsASBON,  presiding. 

The  plaintiff  alleges  in  his  bilU  that  Charles  McDowell 
and  Thomas  Butler,  as  administrators  of  William  C. 
Butler»  dec'd.  filed  their  bill  in  equity  against  him  and 
John  H.  Greenlee,  returnable  to  the  Fall  term,.  1843,  of 
the  Court  of  Equity  for  Burke  County  ;  that  a  copy  and 
subpoena  were  served  upon  him,  returnable  to  the  sue* 
oeeding  Spring  Term»  1844,  at  which  time  he  appeared* 
and  employed  as  his  solicitor,  W.  J.  Alexander,  Esquire*. 
Time  was  given  him  until  the  Fall  Term  ensuing  to. 
file  his  answer;  befote  which  time  all  the  papers, 
and  most  of  the  records  in  the  suit  were  lost  or  de« 
stroyed.  At  Fall  Term  1844^  when  he  attended  to  file 
his  answer,  being  informed  of  the  loss  or  destruction 
of  the   record  of  the   suit,,  it  was  proposed  to.  him.  to. 


482  SUPREME  COURT. 


Greeuiea  v.  McDowelL 


suflTer  a  copy  of  the  bill  to  be  filed  in  the  place  of 
the  original,  to  which  he  objected  and  refused  his  as- 
sent. By  the  direction  of  Mr.  Alexander  he  returned 
homct  believing  that  nothing  further  could  or  would  be 
done  in  the  cause  ;  and  heard  nothing  more  of  it,  until 
informed  by  the  sheriff,  that  he  had  an  execution  against 
him,  in  favor  of  Charles  McDowell  alone,  for  the  sum  of 
8318  II,  upon  a  decree  obtained  at  Spring-Term,  1846, 
of  Burke  Court  of  Equity.  The  plaintiff  then  states, 
that  ^  upon  examining  the  records  of  the  Court,  he  finds 
that,  at  Spring  Term,  1845,  a  copy  of  the  said  bill,  certi- 
fied by  the  former  clerk  as  a  true  copy,  was  filed  by  the 
plaintiff  and  the  case  entered  on  the  appearance  docket 
of  that  term — that,  at  the  same  time,  the  following  entry 
appears  on  the  docket,  to-wit,  '*  Bill  amended  by  consent  of 
parties,  by  substitution  of  complainant,  copies  served  and 
answers  to  be  filed  at  the  next  Court ;"  that  the  following 
entry  was  likewise  made,  upon  the  copy  of  the  bill  filed 
as  aforesaid,  to-wit,  '*  By  consent  of  the  parties  this  bill 
amended,  by  striking  out  altogether  the  claims  of  Butler^s 
administrators  and  their  names,  and  substituting  the  name 
of  Charles  McDowell  for  the  following  claims,  dec."  At 
the  succeeding  Fall  Term,  1845,  the  bill  was  taken  pro 
confcsso  against  the  defendant,  and  set  for  hearing  at  the 
next  term :  when  a  decree  was  rendered  against  him  for 
•318  11  in  favor  of  the  plaintiff,  Charles  McDowell,  and 
was  duly  enrolled — upon  which  decree  an  execution  was 
issued.  The  present  plaintiff  then  avers,  that  the  copy  of 
the  original  bill,  with  the  indorsed  amendments,  was  filed 
at  the  Spring  Term,  1845,  and  the  entries  upon  the  re- 
cords were  made  without  his  knowledge  or  consent,  and 
that  no  copy  of  the  bill,  as  amended,  was  ever  served 
upon  him.  lie  prays,  for  these  reasons,  that  the  decree 
pro  confesso  may  be  reviewed,  and  he  be  permitted  to 
file  an  answer  in  the  original  cause ;  and  that,  in  the 
mean  time,  an  injunetion  may  issue  to  restrain  the 
collection  of  the  monev. 
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The  dei'endant  answerst  that  two  bills  in  equity  were 
filed  in  the  Court  of  Equity  for  Burke  County,  at  the  same 
time»  against  the  present  plaintiff,  John  H.  Greenlee,  the 
one  on  behalf  of  Charles  McDowell  and  Thomas  Butler, 
as  stated  in  the  plaintiff's  bill,  and  the  other  by  Charles 
McDowell  to  recover  debta  due  to  him  alone  ;  that  copies 
of  these  bills  were  served  on  the  defendant,  and,  at  the 
return  term,  he  appeared  and  employ^ed  Mr.  Alexander 
to  appear  as  his  counsel.  Before  that  time,  however,  the 
records  and  papers  of  the  Court  of  Equity  of  Barke 
County  had  been  stolen ;  and,  the  Butler  claim  being 
abandoned,  it  was  agreed  by  the  defendant  and  his  eoun^ 
sel,  that  the  copy  of  the  Butler  bill,  which  was  furnished 
by  the  defendant,  should  be  amended  as  set  forth  in  the 
records  and  as  stated  and  filed  in  this  bill ;  and,  that  the 
defendant  stated,  he  had,  by  mistake,  left  behind  him  at 
home  the  copy  of  the  McDowell  bill,  which  was  in  aU 
respects  like  to  the  Butler  bill,  except  as  to  the  claims  of 
Butler  and  those  of  McDowell.  The  answer  further 
states,  that  it  was  expressly  agreed  between  the  parties^ 
that  no  other  copies  should  issue ;  and  that  no  alteration 
was  made  in  the  Butler  bill  or  entries  made  on  the  records 
relative  thereto,  without  the  express  consent  of  the  plain- 
tiff, who  was  present  at  the  time. 

Upon  the  coming  in  of  the  answer,  the  injunction  pre* 
Viously  granted,  was  dissolved  and  the  bill  dismissed. 
From  this  decree  the  plaintiff  appealed* 

Avert/t  for  the  plaintiff. 

N.  W.  Woodfin,  for  the  defendant. 

NASHt  J.  The  bill  is  filed  to  set  aside  the  decree,  ob- 
tained by  Charles  McDowell  against  the  present  plaintifi^ 
and  for  an  injunction  to  stay  proceedings  under  it. 

An  application  to  a  Court  of  Equity  ts  restrpun  its  own 
proceedings  is  certainly  a  novelty.  We  are  not  apprized 
of  any  precedent  for  such  a  bill.  The  process  prayed  for 
91 
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and  granted  in  this  case  is  to  enjoin  a  decree  in  Eqaity. 
The  principle,  upon  which  injunctions  are  granted  to  stay 
the  proceedings  of  other  Coarts,  is,  that,  from  their  or- 
ganization, they  cannot  take  effectual  notice  of  the  cii^ 
camstances,  which  render  their  proceedings  wrongful. 
Bn^  such  is  not  the  case  with  a  Court  of  Equity.  When 
it  is  called  on  to  injoin  its  own  proceedings,  it  is  asked 
to  pronounce,  that  to  be  iniquitous  and  wrong,,  which  it 
has  already  declared  to  be  right  and  proper.  And  when 
it  made  this  latter  declaration,  it  was  perfectly  compe- 
tent to  declare  it  wrong,  if  it  were  so.  Reynolds  v.  Har^ 
shaw^  2  Ired.  Eq.  196.  But,  although  a  Court  of  Equity 
cannot  with  propriety  be  asked  to  injoin  the  use  of  its 
own  process,  which  it  has  previously  granted  to  execute 
its  own  orders  or  decrees,  yet  a  party  grieved  or  supposing 
himself  to  be  so,  by  its  use,  is  not  without  redress.  The 
Court  can,  and,  upon  a  proper  case  made,  supported  by 
affidavits,  will  withdraw  the  process  itself,  or  stay  an 
execution  by  granting  a  supersedeas.     2  Mad.  Ch.  375. 

The  bill  in  this  case  is  called  a  bill  of  review ;  but  it 
is  not  in  reality  so.  It  is  admitted,  there  is  in  the  original 
suit  no  error  in  law,  of  which  the  plaintiff  can  avail  him- 
self in  this  proceeding,  for  the  bill  does  not  even  intimate 
an  error  in  the  decree.  But  the  object  is,  to  set  aside  the 
intertoeutcMry  decree,  taking  the  bill  in  the  former  suit 
fro  confesso^  and  to  allow  the  plaintiff  to  file  an  answer 
to  it.  The  application  is  made  on  the  ground  of  surprise. 
If»  therefore,  the  bill  and  answer  are  considered  as  affida- 
vits, upon  which  the  motion  is  made,  do  they  exhibit  such 
a  state  of  facts,  as  would  justify  the  Court  in  granting 
the  relief  asked  for  ?  We  think  not.  The  plaintiff's  al- 
legation is,  that,  upon  the  loss  of  the  records  of  the  former 
«ait«  a  copy  of  the  original  bill,  properly  certified  by  the 
clerk,  was  filed  without  and  against  his  consent ;  and 
that  no  0(^)y  has  been  served  upon  him  He  further  aU 
teges,  that  the  amendments  upon  it,  and  the  entries  upou 
the  record,  were  made  without  his  knowledge  or  consent. 
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That  the  records  and  papers  had  been  lost  or  destroyed, 
is  stated  by  the  plaintiff ;  and,  in  that  case,  it  cannot  be 
doubted,  that  the  Court,  without  or  against  the  will  of  the 
plaintiff,  had  full  power  to  order  a  copy  of  the  original 
bill  to  be  filed.    That  the  copy  filed  was  a  correct  one  is 
not  questioned.    Harris  v.  McRea,  4  Ired.  81.    Bat  it  is 
a  sufficient  answer  to  all  these  grounds  of  complaint  by 
the  plaintiff,  that  the  records  he  sets  forth  shew  that  they 
were  all  done  by  consent  of  the  parties,  and  the  counter 
allegations  of  the  defendant  sustain  them.    The  plaintiff's 
own  statements  satisfy  us  the  facts  were  so.     Although 
the  plaintiff  avers,  that  the  copy  of  the  original  bill  was 
amended  and  filed,  and  the  entries  on  the  record  made, 
without  his  knowledge  or  consent,  he  no  where  alleges 
that  they  were  done  without  the  knowledge  and  consent 
of  his  counsel.    On  the  contrary,  it  is  in  substance  ad- 
mitted, by  denying  his  power  and  authority  to  do  so.    Mr. 
Alexander  was  employed  by  the  plaintiff,  as  his  counsel 
in  the  case,  at  the  return  term ;  and  it  is  not  alleged,  that 
he  had  been  discharged,  at  the  time  the  transactions  took 
place.    By  his  acts  and  agreement,  made  in  the  manage- 
ment of  the  cause,  the  plaintiff  was  bound,  Grice  v*  12tx, 
3  Dev.  64 ;  and  by  his  knowledge  also  of  facts.    If  this 
were  a  bill  of  review  to  re-hear  or  set  aside  the  decree, 
upon  the  ground  of  newly  discovered  testimony,  it  could 
not  be  sustained,  if  it  appeared,  that  the  testimony,  though 
unknown  to  the  plaintiff,  was  known  to  his  attorney,  so- 
licitor or  agent,  in  time  to  have  been  used ;  notice  ta 
either  of  them  being  notice  to  the  principal.    2  Mad.  Ch. 
411.     Much  stronger  is  the  application  of  the  principle 
to  the  acts  of  a  solicitor,  done  within  the  scope  of 
his  authority  in  the  management  of  the  suit.    The  plain- 
tiff further  alleges,  that  no  copy  of  the  amended  bill  was 
served  upon  him.    The  record  shews  that  it  was  agreed 
no  copy  should  issue ;  and  there  was  a  propriety  in  the 
agreement.    For  it  is  alleged  by  the  defendant,  in  his 
answer,  that  the  copy  was  furnished  by  the  plaintiff  him- 
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fl^lf,  being  the  one  which  had  been  served  on  him.  The 
answer  also  avers,  that  the  plaintiff  was  present,  when 
all  the  transactions  took  place,  of  which  he  now  com- 
plains ;  and  that  he  assented  to  them  all.  And  we  are 
entirely  satisfied  that  such  was  the  fact. 

Fbil  Curiam.  Bill  dismissed  with  costs. 


JAMES  M   SMITH  vs.  THOMAS  HARKINS  &  AL. 

AfUr  an  iDJaneiion  has  bean  orderad  to  itand  to  tha  hearing,  it  Mami  to  ba 
iiiagiilar»  ia  affiict  to  xavana  that  ordar,  by  dJatoWatg  tha  iDJanetioii,  ar 
motioD,  bafora  tha  haarios- 

When  an  appeal  haa  been  taken  from  a  County  to  a  Superior  Court  of  Law, 
a  Court  of  ESqulty  hai  no  right  to  decide  whether  the  appeal  was  properiy 
allowad  or  not.  That  m  a  queetion  of  law,  which  can  only  be  decided  by 
a  Court  of  Law. 

An  appeal  from  an  ordar  of  tha  County  Court,  aetabliahtng  a  road  or  bfidga, 
will  lie  for  any  parMu  aggrieved  thereby,  either  aa  it  may  aSeet  his 
franchiiea  or  other  property,  or  on  the  ground  that  ha*  is  subject  to  pay 
•tazea  hi  that  County. 

Tba  aatas  of  Atkimaon  v.  Fartman,  3  Mur.  55,  and  ffuukitu  t.  Rttndalph,  1 
Mor.  118,  citad  and  approved. 

Appeal  from  an  interlocutory  order  of  the  Conrt  of 
Equity  of  Buncombe  County,  dissolving  an  injunction 
which  had  been  theretofore  granted,  made  at  Spring 
Term,  1846,  his  Honor  Judge  Peakson  presiding. 

This  cause  was  before  the  Court  in  June  1845,  and  is 
reported  3  Ired.  Eq.  613.  The  decree  made  on  the  cir- 
cuit, which  continued  the  injunction  to  the  hearing,  was 
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there  affirmed  and  the  cause  remanded  for  further  pro- 
ceedings. It  comes  back  upon  an  appeal  from  a  subset 
qnent  decree,  dissolving  the  injunction. 

Besides  the  matters  appearing  upon  the  pleadings 
formerly,  the  following  facts  appear  by  a  supplemental 
answer,  exhibits  and  a  case  agreed  between  the  parties. 
In  October  1845,  the  present  defendants,  with  many  other 
inhabitants  of  the  County,  petitioned  the  County  Court  of 
Buncombe  to  establish  a  ferry  or  bridge  across  the  French 
Broad  river,  at  the  place  mentioned  in  the  pleadings,  and 
the  persons,  who  owned  the  bridge,  against  which  the 
injunction  was  granted  in  this  cause,  tendered  it  to  the 
Court,  by  way  of  donation  to  the  public,  as  a  free  County 
bridge,  and  bound  themselves  by  an  obligation  in  the 
penalty  of  85000,  payable  to  the  Chairman  of  the  Court, 
to  keep  it  in  repair  for  ten  years,  without  any  charge  on 
the  County. 

The  plaintiff  opposed  the  application,  upon  the  grounds 
of  his  previous  right  to  keep  a  bridge  over  the  river,  and 
the  sufficiency  of  his  bridge  for  the  convenient  passing  of 
all  persons — so  that  there  was  no  necessity  for  a  new 
bridge  within  two  miles  or  a  little  more.  But  in  March, 
1846,  upon  hearing  the  allegations  of  the  parties  and 
without  other  evidence,  the  County  Court  made  an  order 
declaring  a  bridge  necessary  at  this  point  and  accepting 
from  the  proprietors  that  already  built,  as  a  donation 
upon  the  terms  above  mentioned,  and  therefore  establish- 
ing it  as  a  free  bridge,  for  the  passage  of  all  persons,  un- 
til  that  Court  should  further  order.  From  that  order  the 
present  plaintiff  prayed  an  appeal,  which  was  allowed 
him  by  the  Court ;  and  it  is  now  pending  in  the  Superior 
Court 

It  is  admitted  by  the  parties,  that  the  County  Court  es- 
tablished a  road  leading  from  Asheville  towards  Haywood 
County  and  crossing  the  French  Broad  at  or  near  the 
point,  where  the  bridge  is  erected,  by  a  ford,  which  is  at 
all  times  deep,  and  frequently  tocf  deep  to  be  forded  ;  and 
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that  the  river  there  is  so  large*  deep»  and  rapid,  as  to 
render  it  too  burdensome  to  build  abridge  there  and  keep 
it  in  repair,  by  a  tax  on  the  inhabitants. 

Upon  the  original  pleadings  and  these  additional  facts, 
the  counsel  for  the  defendants  in  April  1840,  moved  for 
a  dissolution  of  the  injunction,  and  his  Honor  declared 
his  opinion,  that  the  order  of  the  Justices  accepting  and 
establishing  the  bridge  viras  conclusive  and  could  not  be 
appealed  from ;  and  thereupon  he  dissolved  the  injunc- 
tion, upon  the  payment  of  all  the  costs  by  the  defendants 
up  to  that  time.  But  from  that  decree  the  plaintiflT  was 
allowed  to  appeal  to  this  Court. 

N.  W,  Woadfin,  for  the  plaintiff. 
Francis^  and  Edney^  for  the  defendants. 

IluFFiN,  C.  J.  After  the  injunction  had  been  ordered  to 
stand  to  the  hearing,  it  strikes  one  as  irregular,  in  effect 
to  reverse  that  order  before  the  hearing  and  on  motion. 
But  although  it  be  proper  to  notice  the  point,  we  do  not 
stop  to  investigate  it,  as  there  appear  to  the  Court  to  be 
strong  objections  to  the  substance  of  the  decree  under 
review. 

If  there  could  be  an  appeal  from  the  order  of  the 
County  Court,  that  order  was  vacated  by  the  appeal,  and 
the  case  stood  in  Equity,  as  if  no  such  order  had  been 
made,  and  the  then  injunction  should  have  been  retained, 
upon  the  principles  of  the  decision,  when  the  case  was 
formerly  before  this  Court.  His  Honor  however  held, 
that  the  jurisdiction  of  the  County  Court  is  exclosive,and 
that  there  can  be  no  appeal  from  an  (N*der  of  this  kind 
by  that  Court.  We  think  it  was  erroneous  in  the  Court 
of  Equity  to  undertake  to  decide  that  point,  at  all,  under 
the  circumstances  of  this  case ;  and  likewise,  that  the 
opinion  given  on  the  question  of  jurisdiction  was,  in  it* 
self,  erroneous.  The  question  is  one  respecting  the  juris- 
diction of  two  Courts  of  I^aw,  and  is  purely  a  legal  ques<» 
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lion,  and  peculiarly  fit  for  the  decision  of  the  Courts  of 
Law  alone.  As  far  as  the  Judge  in  Equity  had  the  means 
of  forming  an  opinion  from  the  acts  of  the  legal  tribu- 
nals, the  order  was  the  subject  of  appeal :  for  the  County 
Court  had  granted  it,  and  thus,  in  form  at  least,  admitted 
its  own  order  and  the  Superior  Court  had,  thus  far,  en- 
tertained the  appeal.  As  the  point  was  still  sub  judice 
at  law,  the  Court  of  Equity  ought  not  to  undertake,  before 
hand,  to  determine,  that  the  Superior  Court  could  not  or 
would  not  entertain  the  appeal  fully,  and  decide  the  con- 
troversy on  its  merits.  One  may  be  sure,  that  the  Chan- 
cellor, in  England  would  await  the  judgment  of  the  law 
Courts  upon  a  question  of  legal  jurisdiction,  then  pend- 
ing in  those  Courts,  and  would  not  proceed  to  give  relief 
in  Equity,  upon  an  assumption,  that  a  higher  Court  at 
Law  had  not  a  jurisdiction,  which  it  was  at  the  time 
exercising.  As  far  as  the  rights  of  the  parties  depended 
in  Equity  upon  that  point,  the  Chancellor  would  say  they 
must  abide  the  decision,  that  would  be  made  at  law,  and 
that,  until  that  decision,  things  must  remain  as  they  were, 
without  disturbing  the  state  or  relation  of  the  parties  or 
altering  the  subject  of  the  controversy.  It  is  true  that 
the  same  Judge  sits,  with  us,  on  both  the  Law  and  Equity 
side  of  the  Court  on  the  circuit ;  and  at  the  first  blush  it 
may  seem  immaterial  in  what  form,  or  in  which  forum, 
he  gave  his  opinion  of  the  law ;  and  so  it  would  be,  if 
his  opinion  were  final.  But  the  right  of  appeal  makes 
an  essential  difierence,  and  replaces  the  point  upon  the 
same  ground  here,  that  it  rests  on  in  England.  If  it  were 
true,  that  there  lies  no  appeal  from  an  order  for  a  bridge, 
the  obvious  method  of  having  a  speedy  and  conclusive 
decision  on  it,  was  for  the  Judge  to  have  ordered  these 
defendants  to  bring  on  the  case  at  law,  on  a  motion  sim- 
ply to  dismiss  the  appeal,  as  having  been  imprudently 
granted.  He  would  have  granted  the  motion,  and  then 
the  appellant  would  have  again  appealed  upon  that  sin- 
gle question,  to  this  Court ;  and  thus  the  matter  would 
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be  conclusively  settled — leaving  all  things,  in  the  interim, 
in  statu  quo,  as  they  ought  to  be,  and  without  exposing 
the  plaintiiT  to  the  illegal  encroachments  of  the  defen- 
dants, or  what  might  turn  out  to  be  such  encroachments, 
in  case  it  should  be  finally  held  that  the  appeal  does  lie. 
The  difference  in  the  two  modes  of  proceeding  is  obvious 
and  important.  As  this  matter  has  been  transacted,  that 
is,  by  the  Judge  sitting  in  Equity,  deciding  that  point  in 
law,  and,  on  the  foundation  of  that  decision,  dissolving  the 
injunction,  which  the  plaintiff,  as  the  owner  and  in  the 
enjoyment  of  a  franchise,  bad  obtained  against  the  inva- 
sion of  it,  this  plaintiff  suffers  severely  by  the  liberty  al- 
lowed to  the  defendants  actively  to  violate  the  franchise, 
before  the  defendants'  right  is  established  at  law,  and 
during  the  whole  time  required  for  a  decision  upon  it.  For 
it  must  be  remembered,  that  an  appeal  from  an  interlocu- 
tory decree  is  in  the  discretion  of  the  Judge  on  the  circuit, 
and  moreover,  that  it  does  not  remove  the  cause  into  this 
Court,  and  these  defendants,  by  the  method  here  taken,  may 
Jmve  been  enabled  to  keep  open  their  bridge  for  eighteen 
months,  while  the  correctness  of  the  legal  opinion  has 
been  in  review  ;  and  thus  in  truth  the  natural  order  of 
things  has  been  reversed.  It  ought  to  have  been  remem- 
bered, that  it  might  possibly  be  held  by  the  Court  of  the 
last  resort,  that  the  appeal  did  lie  ;  and  therefore  the  de- 
cision on  the  circuit  ought  to  have  been  so  given,  that  no 
prejudice  could  arise  from  it  before  a  final  adjudication 
upon  it.  It  would  not  only  be  more  conformable  to  the 
distinct  functions  of  Courts  of  Law  and  Equity,  but  more 
consonant  to  the  justice  due  the  parties,  to  have  the  legal 
question  decided  at  law  ;  which  could  have  been  ren« 
dered  without  any  intermediate  change  in  the  condition 
of  things;  and  we  think  it  was  erroneous  to  have  made 
the  decree  in  equity  upon  that  basis,  before  its  correct- 
ness had  been  duly  pronounced  at  law.  This  opinion 
would  be  sufHcient  to  reverse  the  decree.  But  the  Court 
likewise  holds  that  the  appeal  was  properly  granted,  and 
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that  the  effect  of  it,  in  this,  as  in  other  oases,  was  to  vi^ 
oate  the  order  appealed  from. 

Under  the  Act  of  1777,  it  is  true,  that  the  jarisdi^on 
of  th^  County  Gourtt  in  laying  out  pablic  roads  and  es- 
tablishing  ferries,  was  exclusive.  It  concerned  the  loci^l 
police,  and  the  justices  were  supposed  to  be  the  most 
competent  judges  of  the  local  necessity.  Therefore  no 
appeal  would  lie  from  that  Coi^rt.  Hawkins  v.  Randolph^ 
1  Mur.  118.  Atkinson  v.  Foreman^^  Mur.  55.  But  that 
led  to  such  abuses  and  oppressions  of  individuals,  that  in 
1813  an  act  was  passed,  expressly  to  give  the  right  of 
appeal  "to  any  person  dissatified  with  the  judgment,  the 
County  Court  may  pronounce."  These  broad  words,  it  is, 
insisted  for  the  defendant,  should,  by  construction,  be  con- 
fined  to  those  persons,  to  whom,  by  the  previous  sectiour 
the  notice  of  twenty  days  must  be  given — namely,  the 
persons  over  whose  lands  a  proposed  road  is  to  run.  or 
whose  ferry  is  within  two  miles  of  the  place,  at  which  it 
is  proposed  to  establish  another.  Rev.  St.  ch.  4,  sec.  2,  and 
cA.  104,  sec.  283.  But  that  construction  cannot  be  ad* 
mitted,  as  is  very  clear ;  because  it  would  take  away  an 
appeal  in  every  case  of  an  order  for  discontinuing  a  road, 
although  plainly  within  the  mischief  and  the  words  of 
the  act.  We  suppose,  indeed,  that  a  mere  stranger,  who 
cannot,  in  any  way,  be  affected  by  the  order,  as  the  in- 
habitant of  another  State  or  County,  not  having  lands  or 
property  within  the  jurisdiction,  can  not  appeal  and 
officiously  frustrate  a  measure,  which  the  authorities  and 
all  the  people  of  a  County  desire.  But  one  affected  in 
his  income  and  property  by  an  order  of  this  kind  is  as 
much  within  the  reason  of  the  law,  as  those  person8»  who, 
upon  the  construction  of  the  defendant's  counsel,  can  ap- 
peal ;  and,  as  the  words  are  large  enough  to  embrace 
him,  he  can  not  be  excluded.  Indeed  in  respect  to  road» 
and  bridges,  there  is  an  interest  in  every  inhabitant  of  a 
county,  who  mfiy  be  required  to  work  on  the  former,  or, 
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bjr  taxation*  to  contribute  to  building^  or  repairing  the 
latter,  which  is  sufficient  to  entitle  him  to  an  appeal*  at 
the  risky  it  must  be  remembered,  of  such  costs,  as  may  be 
adjudged  against  him,  if  unsuccessful.  It  is  true  the  act 
does  not  speak  expressly  of  bridges,  as  well  as  ferries. 
But  they  stand  on  the  same  ground  of  necessity  and  are 
pretty  much  identified  in  other  Statutes.  By  the  Act  of 
1806,  Rev.  St.  ch.  104,  sec.  28,  instead  of  keeping  a  ferry, 
the  proprietors  of  it  may  build  a  bridge,  under  the  same 
right  and  in  the  same  manner,  by  which  the  ferry  is 
claimed  and  held.  Upon  this  ground  and  on  the  prin- 
ciple that  appeals  are  favored,  this  seems  to  be  a  case 
clearly  within  the  equity  of  the  act.  Besides  the  bridge, 
when  erected,  will,  strictly  speaking,  be  a  part  of 
the  highway;  and»  as  such,  the  order  for  it  is  the 
subject  of  appeal.  These  reasons  require  a  reversal  of 
the  decree  and  enable  the  Court  to  pronounce  it  without 
taking  into  consideration  an  interesting  question,  which 
would  hare  been  presented  by  the  facts,  had  the  opinion 
of  the  Court  been  different  on  the  other  points.  It  is 
whether  the  Court  of  Equity  could  interpose  and  ought 
not  to  interpose,  by  injunction,  against  an  order,  by  which, 
it  is  admitted,  the  value  of  the  plaintiff's  property  is  im- 
paired one-half,  until  some  reasonable  compensation  be 
made.  The  statute  confers  the  whole  jurisdiction  of 
roads,  ferries,  and  bridges,  on  the  County  Court,  subject, 
of  course,  to  appeal ;  and  therefore  it  was  unquestionably 
competent  to  that  Court,  to  establish  this,  as  a  free  bridge. 
But  still  it  is  to  be  enquired,  on  what  terms  ought  that 
Court  to  accept  and  establish  the  bridge,  or  rather,  on 
what  terms,  ought  the  Court  of  Equity  to  allow  the  bridge 
tabe  opened  thus,  to  the  detriment  of  the  plaintiff.  The 
point  is  mentioned,  merely  that  it  may  be  seen,  that  it 
has  not  been  overlooked  nor  regarded  as  of  no  conse- 
quence, and  not  for  the  purpose  of  deciding  or  disens^ng 
iC  There  is  no  necessity  to  do  so  on  this  appeal,  and  we 
do  not  meaa  an  opinion  on  it,  for  we  have  really  formed 
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none*  We  can  only  say  that  there  ought  to  be  a  plain 
pnblic  ntilityy  in  the  new  bridge  thus  interfering  with  a 
franchise!  previously  granted  and  on  which  much  money 
has  been  spent,  to  justify  its  establishment,  on  any  terms ; 
and  the  very  highest  public  necessity  for  it  to  excuse  an 
order  for  its  erection,  without  compensation,  if  any  thing 
can  excuse  it.  But  we  are  relieved  from  the  furUier  in* 
vestigation  at  present,  as  the  whole  subject  is  within  the 
control  of  the  Superior  Court,  on  the  appeal  there  pend* 
ing ;  and  we  cannot  anticipate  what  case  may  be  made 
before  that  Court,  nor  the  decision  on  it,  but  must  suppose 
before  hand  that  it  will  be  legal  and  just  on  the  other 
grounds.  However  the  Court  holds,  that  the  decree  must 
be  reversed,  with  costs  in  this  Court,  and  the  cause  re- 
manded with  directions  to  continue  the  injunction  to  the 
hearing. 

Fu  Curiam.  Ordered  accordingly. 
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SAMUEL  FROST  vs.  HUGH  REYNOLDS  &  AL. 

Th*  iilter«t  of  a  ▼•odea  of  luid,  whare  the  contraei  roili  in  utiolM  for  a 
iitfaveyaiiety  wk«a  the  parobaM  money  shall  have  been  paid,  is  not  Uie 
•abject  of  sale  auder  azecuUoa  at  law*  while  the  purchase  oioney,  or  any 
part  of  it  remains  unpaid. 

Mlv  the  paymettt  of  the  price,  h  may  be  sold  ••  a  trast  estate^  wKInn  tfao 
Act  of  1619k 

When  a  or^ditor  seeks  to  milijeot  to  the  salisfaction  of  his  debt  an  equitable 
interest  of  his  debtor,  the  assigament  of  such  interest  before  the  filing  of 
the  bill,  bona  fide  and  for  a  valuable  consideration,  will  bar  the  creditor. 

SeTore  the  creditor  can  resort  to  this  Court  for  relief  againit  the  eqahaftlo 
iataitit  tof  his  debter,  not  sofajeet  to  his  execvtioa  at  law,  ha  muel  shew  4 
jodgmeai  al  lawi  a  fisH  facuu  and  a  return  of  nulla  homa. 

He  cannot  haTO  relief  upon  the  mere  ground,  that  he  had  by  mistake  bought 
property  at  execution  sale  and  discovered  afterwards,  that  the  estate  of  the 
debtor,  did  not  pass  by  such  sale.  He  must  first  establish  his  claim  at  law« 
under  the  Act  of  1807.    Ret  St.  eh.  45. 

Tha  eases  of  Btnderwonw.  Hoke,  1  D.  and  B.  £q.  U9,  Thorpe  r.  Rieke,  1 
D.  and  B.  613,  Pool  ▼.  Glover,  2  Ired.  129,  Harrieon  ▼.  Battle,  I  Dev.  £q. 
537,  McKay  w.  Williame,  1  D.  and  B.  Eq.  398,  and  Broion  ▼.  Long,  I 
Ired.  £q.  190,  cited  and  approved. 

Cause  transmitted  by  consent  from  the  Court  of  Equity 
of  Davie  C(5unty»  at  the  Spring  Term,  1847. 

The  following  case  was  presented  by  the  pleadings  and 
proofs. 

On  the  12th  September,  1837,  the  defendant,  Boon 
Frost,  contracted  to  purchase  from  Archibald  G.  Carter 
a  lot  in  the  town  of  Mocksville,  at  the  price  of  9100,  paya- 
ble in  twelve  months,  with  interest  from  the  time  of  con* 
tract ;  and  he  gave  his  sealed  note  to  Carter  therefor,  and, 
at  the  same  time,  he  took  a  covenant  from  Ceirter,  to  con- 
vey to  him  in  fee,  upon  the  payment  of  the  purchase 
money.  Boon  Frost  went  into  possession  of  the  lot  im- 
mediately and  built  a  house,  and  made  other  improve- 
ments thereon,  and  made  some  small  payments  to  Carter 
upon  his  note.    In  1841,  several  judgments  were  taken 
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against  said  Frost  before  Justices  of  the  Peace ;  that  is 
to  sajt  one  in  favor  of  McRorie  and  Dosenbury,  for 
•88  53 ;  one  for  Bingham  and  Howard,  for  946  91 ;  one 
for  R.  and  J.  Gowan^  for  1^49  08,  besides  interest  and 
costs ;  and  also  three  judgments  in  faror  of  the  present 
piaintifi^  Samuel  Frost,  one  for  the  sum  of  8100,  with  in- 
terest from  June  Stb,  1841,  and  costs ;  one  for  842  31, 
with  interest  from  the  same  day  and  costs ;  and  the  other 
for  8100,  with  interest  as  aforesaid,  and  costs.  Execu- 
tions issued  on  all  those  judgments,  on  which  were  re- 
turns) that  no  other  property  of  the  defendant  was  to  be 
found,  except  the  said  lot,  and  then  a  levy  on  that  lot ; 
and  thereupon  the  County  Court  ordered  the  sale  thereof 
imder  writs  of  venditioni  exponas;  and  in  May  1842  the 
Sheriff  offered  the  lot  for  sale,  and  the  plaintiff  became 
the  purchaser  at  the  price  of  0250.  That  sum  was  ap- 
plied by  the  Sheriff  to  the  satisfaction  of  the  principal, 
interest  and  costs,  on  the  executions  of  McRorie  and 
Dusenbury,  Bingham  and  Howard,  and  R.  and  J.  Gowan ; 
which  left  a  balance  of  894  72,  applicable  to  the  judg* 
ments  of  the  plaintiff,  and  which  was  applied  thereto  as 
follows,  viz :  866  06,  in  discharge  of  the  judgment  for 
863  36  ;  810  07,  in  discharge  of  all  the  other  costs ;  and 
817  56  as  a  credit  on  one  of  the  judgments  for  8100. 
The  Sheriff  made  a  deed  to  the  plaintiff ;  and  he  on  the 
4th  of  March,  1843,  paid  to  Carter  the  sum  of  886,  for 
the  balance  in  principal  and  interest  of  the  purchase 
money  then  remaining  due,  and  requested  Carter  to  make 
him  a  deed.  The  latter  deelined  doing  so,  unless  the 
plaintiff  would  procure  and  have  his  covenant  cancelled, 
but  professed  his  willingness  to  convey  to  any  person, 
who  knight  be  entitled. 

He  plaintiff  then  filed  this  bill  against  Boon  Frost, 
Carter,  Bingham  and  Howard,  and  the  other  judgment 
creditors,  and  one  Hugh  Reynolds ;  and  therein  states, 
besidefl  the  foregoing  facts,  that  he  believed,  when  he 
made  his  purchase,  and  paid  the  residue  of  the  purchase 
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money  to  Carter^  that  the  lot  was  subject  to  be  sold  under 
execution,  and  that  he  was  entitled  to  a  conveyance  of 
the  legal  title  from  Carter ;  but  that  he  hath  since  been 
advised  by  counsel,  that  the  sale  was  ineffectual,  and  that 
he  can  not  call  lor  a  conveyance*  The  bill  further  insists^ 
that  nevertheless,  the  plaintiff  is  entitled  to  the  benefit  of 
all  the  judjg;ments  which  were  satisfied  out  of  the  proceeds 
of  the  sale,  as  the  substitute  of  those  creditors,  and  to 
have  the  same,  as  well  as  the  amount  of  his  own  three 
judgments,  and  the  sam  paid  to  Carter,  paid  to  him 
by  Boon  Frost,  or  in  default  thereof,  to  have  the  sum 
raised  by  a  sale  of  the  lots  under  the  directions  of  the 
Court. 

The  bill  further  states  that  with  the  view  of  defeating 
the  plaintiff's  rights  in  the  premises,  the  defendant  Frost 
assigned,  to  the  other  defendant  Reynolds,  the  covenant 
of  Carter,  without  any  valuable  consideration,  and  on  the 
pretence  of  paying  or  securing  some  old  debt  from  Frost 
to  Reynolds ;  and,  that  the  assignment  was  made  on  the 
80th  of  March,  1843,  with  a  knowledge,  by  both  Frost 
and  Reynolds,  of  the  plaintiff's  purchase,  and  of  the  pay- 
ment by  him  to  Carter,  and  that  the  judgments  of  the 
plaintiff  were  unsatisfied* 

The  prayer  is,  that  the  assignment  to  Reynolds  may 
be  declared  fraudulent  and  void,  and  that  Carter  maybe 
decreed  to  convey  to  the  plaintiff;  or  that  the  sums, 
which  the  plaintiff  paid  to  the  other  creditors,  and  his 
own  judgments,  and  the  sum  paid  to  Carter  may  be  de« 
clared  liens  in  this  Court  on  the  lot ;  and  that  the  same 
may  be  satisfied  by  a  sale  of  the  lot,  if  not  otherwise  paid 
by  the  defendants  Frost  and  Reynolds. 

Reynolds  and  Frost  answer,  that,  after  the  knowledge 
of  the  plaintifi^'s  purchase,  the  latter  assigned  Cartei^s 
covenant  to  the  former :  who  took  it  for  the  purpose,  as 
they  state,  of  securing  a  debt,  which  Boon  Frost  owed 
him  of  about  960,  on  a  bond,  and  976  12  1-2  on  account ; 
as  they  were  advised  that  the  plaintiff  gained  nothing  by 
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his  purchase,  and  this  was  the  only  means  he  had  of  se- 
oaring  this  debt.  Reynolds  further  states,  that  the  plain- 
tiff paid  Garter  the  residue  of  the  purchase  money  offi- 
ciously, and  with  a  knowledge  of  the  assignment  to  him, 
Reynolds,  and  he  insists,  therefore,  that  he  cannot  claim 
it  against  the  lot.  These  defendants  however,  have  taken 
no  proofs  in  support  of  their  answer.  Carter  submits  to  a 
conveyance  under  the  directions  of  the  Court ,  and  the 
other  defendants,  the  execution  creditors,  allowed  the  bill 
to  be  taken  as  confessed  against  them. 

No  counsel  for  the  plaintiff. 
Iredellf  for  the  defendants. 

RuFFiN,  C.  J.  The  interest  of  a  vendee  of  land,  where 
the  contract  rests  in  articles  for  a  conveyance,  when  the 
purchase  money  shall  have  been  paid,  is  not  the  subject 
of  sale  under  execution  at  law,  while  the  purchase  money, 
or  any  part,  renoains  unpaid.  After  the  payment  of  the 
price,  it  was  held  in  Henderson  v.  Hoke,  1  Dev.  and  Bat. 
Eq.  119,  that  it  may  be  sold  as  a  trust  estate,  within  the 
Act  of  1812.  But  until  payment  there  is  not  a  pure  trust 
for  the  vendee,  upon  the  sale  and  conveyance  of  which, 
it  was  the  purpose  to  displace  the  legal  estate.  Neither 
is  it  an  equity  of  redemption,  properly  speaking.  It  is 
true  that  the  legal  estate  is  regarded,  in  equity,  as  being 
retained  by  the  vendor  as  a  security  for  the  purchase 
money ;  but  still  it  is  not  a  security  of  the  character  of  a 
mortgage,  upon  which  an  equity  of  redemption  arises. 
There  is  no  loan  of  money — no  previous  property  in  the 
vendor,  which  he,  as  a  mortgagor,  is  to  redeem  ;  but  the 
security  is  for  the  prioe  of  the  land  bargained  for^  and 
the  right  of  the  vendee  is  to  a  specific  performance  of  an 
executory  contract.  There  has  been  no  instance  yet,  id 
which  this  interest  was  held  to  be  saleable,  under  the 
Act  of  1812,  either  as  a  trust,  or  an  equity  of  redemption ; 
nor  any  principle  laid  down,  as  far  as  we  remember,  from 


498  SUPREME  COURT. 


FroU  V.  Reynoldi. 


which  that  could  be  adduced.  And  we  do  not  feel  at 
liberty  to  carry  the  Act  beyond  its  words,  except  in  such 
cases  as  Tliorpe  v.  Ricks^  1  Dev.  and  Bat.  613.  Pool  y. 
Glover 9  2  Ired.  129,  and  Harrison  v.  Battle,  I  Dev.  £q. 
537,  in  which  the  Court  was  unavoidably  compelled  to 
go  beyond  the  literal  terms  of  the  Act,  in  order  to  prevent 
its  evasion  and  the  defeating  of  its  plain  purpose  by  a 
debtor,  who,  instead  of  using  a  proper  mortgage  by  a 
conveyance  on  conditions,  upon  which  an  equity  of  re- 
demption, technically,  would  arise,  substitutes  therefor 
a  species  of  convej'ance,  which  has  grown  into  common 
use  as  a  security  for  debt,  under  the  name  of  deeds  of 
trust57,  and  is  substantially  a  mortgage  with  a  power  of 
sale.  In  that  case  the  Court  was  obliged  to  hold,  that  the 
resulting  rust  was  in  the  nature  of  an  equity  of  redemp- 
tion, and  therefore  within  the  second  section  of  the  Act 
of  1812.  But  that  reason  does  not  apply  to  the  rights  of 
vendor  and  vendee  under  articles,  which  was  not  a  case 
within  the  contemplation  of  the  legislature,  or  within  the 
mischief  then  to  be  redressed,  as  that  is  not  a  usual  mode 
for  debtors  to  give  a  security  for  their  debts,  but  only  con- 
tains the  terms  of  the  contract  of  sale,  upon  the  obser- 
vance of  which,  by  the  parties  respectively,  each  of  them 
may  entitle  himself  to  a  decree  for  a  speci&s  performance. 
It  is  only  when  the  whole  purchase  moneyjias  been  paid, 
that  the  interest  of  the  vendee  may  be  taken  on  execu- 
tion, and  then  it  is  not  as  an  equity  of  redemption,  but  as 
a  pure  trust  under  the  first  section  of  the  Act.  The  Coart» 
therefore,  holds,  that  the  plaintiff  gained  no  title  under 
his  purchase  of  the  lot,  nor  any  right,  which  can  enable 
him  to  call  for  a  conveyance,  to  his  own  use,  from  Carter 
upon  the  payment  of  the  purchase  money  to  him. 

The  bill  however  seeks  other  relief,  and  of  a  difiereat 
character.    It  is  that  the  debt  toCarter^  and  all  the  judg-  * 

ments  against  Boon  and  Frost,  as  well  as  those  that  were 
satisfied  by  the  sale,  as  those  remaining  due  to  the  plain- 
tlfl*,  may  be  declared  liens  on  the  premises,  and  a  sale 
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decreed  for  their  satisfaction,  and  that  the  plaintiff  may 
be  substituted  for  Carter,  and  the  other  judgment  credi* 
tors,  and  receive  all  those  sums  to  his  own  use. 

In  opposition  to  this  claim  of  the  plaintiff,  the  defen- 
dant Reynolds,  in  the  first  place,  sets  up  the  assignment 
to  himself  prior  to  the  filing  of  the  bill,  and  that  would 
be  an  effectual  bar  to  relief,  in  respect  of  the  judgments, 
if  the  assignment  were  for  valuable  consideration,  and 
bona  fide.  For,  as  the  executions  did  not  bind  the  premi- 
ses, the  creditor  could  create  a  lien  only  by  filing  their 
bill  to  charge  this  property ;  and  an  assignee  before  that 
holds,  Harrison  v.  Battle^  I  Dev.  £q.  537.  McKay  v. 
Williams^  1  Dev.  and  Bat.  £q.  398.  But  of  course  a  frau- 
dulent assignment,  made  to  defeat  the  judgments,  or 
without  consideration,  as  was  mentioned  in  the  case  last 
cited,  forms  no  impediment  to  the  relief.  Of  that  char- 
acter the  Court  must  deem  the  assignment  here.  As  far 
as  can  bo  seen  upon  the  evidence,  the  defendant  Frost 
owed  nothing  to  the  other  defendant  Reynolds.  The 
answer  states,  that  he  owed  him  $60  on  a  bond,  and  also 
$76  li  on  an  account.  But  the  bond  has  not  been  pro- 
duced, nor  any  proof  given  that  it  ever  existed.  An  ac- 
count for  $76  1  h  was  exhibited  with  the  answer ;  but 
there  is  no  evidence  to  substantiate  its  truth  ;  and  besides 
it  is  actually  receipted  in  full  under  the  date  of  January' 
20th,  1841,  more  than  two  years  before  the  assignment 
to  Reynolds.  There  must^  therefore,  be  a  declaration, 
that  Reynolds  did  not  take  his  assignment,  to  secure  or 
satisfy  the  debts  mentioned  in  his  answer,  nor  upon  any 
valuable  consideration,  but  that  the  same  is  fraudulent 
against  the  creditors  of  Boon  Frost.  This  leaves  the 
plaintiflf's  case  to  stand  upon  his  rights  or  against  the  de- 
fendant Frost  himself.  His  claims  are  of  three  kinds, 
and  it  will  be  proper  to  consider  each  by  itself. 

As  a  creditor  by  bis  own  two  judgments,  one  of  which 
he  alleged  to  be  altogether  due,  and  of  the  other  nearly 
the  whole,  the  plaintiff  is  entitled,  upon  settled  princi* 
93 
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plf  s,  to  satififaction,  or  to  the  lot,  as  the  equitable  ph>- 
perty  of  his  debtor.  McKay  v.  Williams^  1  Dev.  and 
Bat  Eq.  398.  Brown  v.  Lofkg,  1  Ired.  Eq.  190.  It  is  ad- 
mitted, that  the  debtor  has  no  other  property  out  ^  which 
satisfaction  can  be  had,  and  the  executions  have  beeki 
returned  nulla  bona^  except  as  to  these  premises ;  and  the 
€ourt  has  already  said,  they  were  not  subject  to  executions. 

But  the  claim  upon  the  satisfied  judgments  utands  upon 
a  different  ground.  The  plaintiff  does  not  come  into 
Court  as  the  purchaser  of  these  judgments,  and  seek  to 
set  them  up  as  subsisting  judgments.  On  the  contrary, 
he  admits  they  are  satisfied  by  the  return  of  that  fact  db 
the  executions,  and  the  payment  of  the  debts  to  the^xecfu- 
tors  by  the  Sheriff.  But  he  says,  they  were  satisfied  with 
his  money,  which  under  a  mistake  he  paid  as  the  price 
of  this  lot,  which  the  Sheriff  had  not  authority  to  sell ; 
and  therefore,  that  he  ought  to  be  substituted  for  the  exe- 
cution creditors,  and  be  allowed  to  set  up  the  judgments 
again  in  this  Court,  or,  at  all  events,  to  claim  the  sum  he 
paid,  as  a  debt  against  Boon  Frost,  and  have  a  decree 
for  satisfaction  out  of  the  premises.  But  the  Court  ill  of 
opinion,  that  in  neither  aspect  is  he  entitled  to  relief  al 
present* 

This  Court  cannot  set  up  the  satisfied  judgments  again 
for  the  purpose  of  charging  the  debtor^s  equitable  pro- 
perty. They  are  extinguished  at  law  by  payment  in  doe 
course  of  law,  obtained  by  selling  the  debtor's  property, 
or  a  piece  of  land  as  the  debtor^s  legal  property ;  and  we 
are  not  aware  of  any  principle,  on  which  eqnity  can  pot 
them  on  foot  again  for  the  benefit  of  any  person.  Cer- 
tainly it  could  not  be  done  at  the  instance  of  the  creditors 
In  those  judgments ;  as  they  are  satisfied,  and  that  MC 
in  a  way,  that  will  not  amonht  to  paytnentat  law,  be- 
cause of  the  officious  act  of  a  stranger,  but  ont  of  the 
lalttd  regularly  offered  for  sale  under  tiie  executions  as 
ttm  legal  eMate  of  the  debtor.  For  the  like  teasont  it 
MRnot  be  done  at  the  instance  of  the  purehaser  at  the 
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•xeoution  sale.  Conflniog  ourselves  to  the  facts  in  this 
case,  it  is  to  be  remarked,  that  the  Sheriff  did  not  profess 
to  sell  the  precise  interest  of  Boon  Frost  in  this  lot,  a3 
that  of  a  vendee  by  articles,  or  as  a  trust,  or  an  equity 
of  redemption ;  but  his  sale  and  conveyance  were  of  the 
lot  itself  in  fee,  as  the  legal  estate  of  the  defendant. 
The  aet  of  the  Sheriff,  then,  purported  to  be  within  the 
aeope  of  his  authority ;  and  consequently  the  contract 
of  purchase  was  binding  on  the  plaintiff,  and  he  was 
obliged  to  pay  his  bid,  although  his  title  to  the  lot  should 
prove  defective ;  as  every  purchaser  at  Sheriff's  sale  gets 
only  the  title  of  the  defendant  in  execution,  and  buys  at 
the  risk  of  getting  none*  Pool  v.  Glover^  2  Ired  12(>.  For, 
aa  he  is  entitled  to  a  conveyance  from  the  Sheriff  for  the 
most  inadequate  price,  so  he  must  fulfil  his  part  of  the 
contract,  though  he  may  not  get,  what  he  hoped  for. 
There  is  no  precedent  for  relief  in  equity  to  a  purchaser 
at  Sheriff's  sale,  against  the  defendant  in  execution,  upon 
the  ground  of  a  defect  of  title,  where  there  was  no  fraud, 
neither  upon  the  proper  and  original  rights  of  the  pur* 
chaser,  nor  by  substitution  to  those  of  the  creditors. 
There  cannot  be,  for  the  purchaser  always  gets  what  ho 
thought,  or  ought  to  have  thought,  he  would  get ;  that 
is  to  say,  the  debtor's  estate,  whatever  it  might  chance 
to  be.  The  plaintiff's  contract  was  for  the  land,  or  the 
supposed  title  of  Frost  to  the  land ;  and  it  was  not,  in 
form  or  in  substance,  a  purchase  of  the  judgments,  but  a 
legal  payment  of  them,  which  was  to  extinguish  them  ; 
and,  consequently,  the  plaintiff  could  not  claim  an  assign* 
ment  of  them,  so  as  to  make  'them  enure  to  his  benefit  in 
a  Court  of  Equity.  Then,  if  the  plaintiff  claim  to  be  re- 
lieved upon  the  ground,  that  he  got  no  title  to  the  land, 
and  that,  the  condition  failing,  he  paid  the  money  to  the 
debtor's  use  ;  the  answer  is,  that  a  very  just  claim  arises 
upon  those  facts,  but  that  it  is  not  one,  within  this  juris- 
diction, and  in  the  state  in  which  the  claim  is.  Before 
the   Act  of  1807,  Kcv.  St.  ch.  45,  there  was  no  legal 
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remedy  for  a  purchaser,  when  the  property  was  not  in 
the  defendant  in  execution  ;  because,  as  before  said,  he 
purchased  at  his  risk.     Equity  did  not  undertake  to  sup* 
ply  that  deficiency  in  the  law ;  for  it  was  a  question  of 
pure  legal  policy  and  right,  and  there  was  no  ground,  on 
which  the  Court  of  Equity  could  interpose,  and  it  was 
never  done.     It  was,  however,  considered  for  the  benefit 
of  the  debtor  and  but  just  to  the  purchaser,  that  the  sale 
of  the  sheriff  should  be  deemed  so  far  the  sale  of  the  de- 
fendant himself,  as  to  make  the  latter  liable  for  the  title, 
and  upon  a  total  defeat  of  property  in  the  things  sold, 
liable  for  the  sum  paid  by  the  purchaser  and  interest 
thereon  ;  and  accordingly  the  statute  gives  an  action  on 
the  case  for  the  recovery  thereof.     The  plaintiff  has,  by 
the  Act,  an  adequate  legal  remedy,  and  therefore  cannot 
sue  in  Equity.     If,  indeed,  there  ever  had  been  a  jurisdic- 
tion of  this  subject  in  this  Court,  it  would  not  be  ousted 
by  a  concurrent  jurisdiction,  merely,  being  created  at  law. 
But  there  never  was  such  a  jurisdiction  in  any  Court,  un- 
til that  conferred  in  1S07,  and  that  is  restricted  to  the  ac- 
tion at  law  against  the  debtor  and  is  fully  adequate.     It 
is  true  that  hero  the  plaintiff  does  not  ask  to  change  the 
jurisdiction,  simply  for  the  purpose  of  having  a  personal 
decree  for  the  money,  but  he  seeks  satisfaction  out  of  the 
equitable  property  of  the  debtor,  upon  the  ground  that  he 
is  insolvent  and  has  no  legal  property  that  can  be  found. 
But  as  the  demand  is  a  legal  one,  namely,  for  the  money 
paid  for  the  lot,  to  which  there  was  no  title,  it  is  indispen- 
sable  to  a  bill  for   satisfaction  here,  that  the  plaintiff 
should  have  brought  his  action  at  law,  in  the  first  instance, 
to  establish  his  demand,  and  issued  a  Jifri  facias,  so  as 
to  shew,  that  satisfaction  could  then  in  no  other  manner 
be  had.     Brown  v.  Long,   1  Ire.   Eq.  190.     Hendricks  v, 
Robinson,  3  Johns.  C.  C.  300. 

With  respect  to  the  residue  of  the  purchase  money  due 
to  Carter,  the  plaiutili'  is  clearly  entitled  to  relief.  The 
plaiutiff  was  a  stranger  to  the  contract  between  Carter 
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and  B.  Frost»  and  the  advance  of  money  by  the  plaintiff 
did  not  (as  the  payment  of  the  purchase  money  in  the 
other  oases  to  the  sheriff  did)  operate  as  the  payment  of 
the  debt  to  Carter  and  extinguish  it ;  but  in  good  con- 
science*  it  entitles  the  plaintiff  to  call  on  Carter  to  do 
every  act  necessary  to  secure  him  in  that  sum*  as  by  as- 
signing to  him  Foot's  bond,  and  conveying  the  legal  title 
of  the  lot  to  him*  if  necessary  to  enforce  the  payment  of 
the  residue  of  the  purchase  money  to  the  plaintiff.  He  is 
strictly  the  equitable  purchaser  and  assignee  of  all  Car- 
ter's rights*  and  the  right  to  the  money  entitles  him  to 
insist  that  the  lot  should  be  declared  a  security  to  him 
for  it 

It  must  be  declared,  therefore*  that  the  plaintiff  is  en- 
titled to  have  the  sums  due  to  him*  in  respect  of  the 
residue  of  the  purchase  money  and  interest  thereon*  and 
also  in  respect  of  his  two  judgments  against  Boon  Frost 
for  9100  each*  and  his  costs  in  this  suit*  raised  by  a  sale 
of  the  premises*  if  not  paid  without  a  sale  by  the  defen- 
dants* Frost  and  Reynolds*  or  one  of  them*  within  a  rea- 
sonable time ;  and  it  must  be  referred  to  the  clerk  to  in- 
quire what  is  due  to  the  plaintiff  upon  his  said  demands. 

Feb  Curiam.  Decree  accordingly. 
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ACENT"  AND  PRINCI- 
PAL. 

1.  It  is  a  well  established 
principle  in  Equity,  that 
an  agent  cannot  make 
himself  an  adverse  party 
to  his  principal^  while  the 
agency  continues ;  he  can 
neither  make  himself  a 
purchaser, when  employed 
to  sellt  nor,  if  employed  to 
purchase,  can  he  make 
himself  the  seller.  In  both 
cases,  he  is  but  a  trustee 
for  his  principal.  Deep 
River  Oold  Mining  Cam* 
pony  V.  Fox^  61 

9.  But  the  rale  applies  only 
lo  agents,  who  are  relied 
Upon  for  counsel  and  di- 
rection, and  whose  em* 
ployment  is  rather  a  trust 
tbain  a  service ;  and  not  to 
those,  who  are  merely  em- 
ployed as  instruments,  in 
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the  performance  of  sonife 
appointed  service.    Ibid. 

APPEAL. 
An  appeal  from  an  order  of 
the  County  Court,  estab- 
lishing a  road  or  bridge^ 
will  lie  for  any  person 
aggrieved  thereby,  either 
as  it  may  affect  his  fran- 
chises or  other  property^ 
or  on  the  ground  that  he 
is  subject  to  pay  taxes  io 
that  county^  Smiik  v. 
HauAinSf  486 

BILL  AND  ANSWfiR. 
1.  A  general  allegation  ia 
a  bill,  specifying  no  facts 
upon  which  it  is  founded, 
requires  no  answer ;  or, 
at  most,  a  general  denial 
in  the  answer  is  sufficient 
to  meet  i^  GauJei  v. 
Carter^  IM 
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3.  A  Bill  should  oontain  a  \     person*  who  makes  it,  to 
statement  of  the  title  of  j     any  favor.    Bnd. 
the  plaintiff  and  defen- 


dant#o  that  the  pleadings 
mayshew  the  titles  claim- 
ed oy  the  parties*  without 
Io<d[ing  for  it  in  the  evi- 
dence alone.  Hung}kries 
V.  Tate,  220 

3.  When  a  defendant  asks 
the  Court  to  act  on  his 
answer  as  he  does,  when 
he  moves  to  dissolve  an 
iiyunction,  it  is  not  suffi- 
cient that  he  should  make , 
an  answer,  which  merely  ' 
does  not  admit  the  ground 
of  the  plaintiff's  equity, 
but  it  must  set  forth  a  full 
and  fair  discoverv  of  ail 
the  matters  within  his 
knowledge  or  in  bis  pow- 
er to  discover,  and  then 
denythe  material  grounds, 
upon  which  the  plain- 
tiff*s  equity  is  founded. 
Thampgm  v.  Mills,      890 

4.  An  answer,  that  is  eva- 
sive, that  declines  admit- 
ting or  denying  a  fietct 
positively,  when  it  is  in 
the  party's  power,  if  he 
witl,  to  obtain  informa-  \ 


CONTRACTS. 
1.  Two  brothers  proved  the 
will  of  their  father  in 
common  form.  After- 
wards, this  probate  was 
set  aside  at  the  instance 
of  the  widow,  and  an  ia- 
sae  of  devisavit  vel  non 
was  made  up.  While 
this  was  pending,  one  of 
the  sons,  acting  for  the 
other,  as  he  alleged,  at 
well  as  for  himself,  en- 
tered into  a  written  com* 
promise  with  the  widow» 
by  which  the  property 
was  agreed  to  be  divided 
in  a  particular  manner. 
Both  the  sons  took  the 
property  assigned  to  them 
Dy  the  compromise  and 
held  it  for  eleven  yean. 
Heldf  that  after  this  act 
and  long  acquiescence, 
they  cannot  now  repudi- 
ate the  compromise  and 
be  permitted  to  claim  mi- 
der  the  provisions  of  the 
will.  Washburn  y.Wadk^ 
burn,  306 


tion,that  willenablehim|2.  Oar  Act  of  Assembly, 
to  admit  or  deny  the  fact ;  \  Rev.  Stat  eh.  50,  see.  8, 
and,  much  more,  aa  an- )     which  makes  void  all  con- 


swer,  that  keeps  back  in- 
formation that  is  possess- 
ed by  a  party  upon  a  ma^ 
terisd  fact,on  the  pretence, 
that  the  defendant  cannot 
give  the  information  with 
aV  the  min^Uepesa  of 
wluchthe  subject  is  sus- 
ceptible, anch  an  answer 


tracts  for  the  sale  of 
slaves  not  reduced  to  wri- 
ting and  signed,  does  net 
reqnire,  when  the  eon- 
traet  is  by  an  agent,  that 
it  should  be  signed  by  the 
prinoipal  or  by  the  agent 
in  the  name  of  the  princi- 
pal.   Ibid. 


ought  not  to  entitle  the  (3.  Althongh  equity  doea  not 
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interrere  with  the  legal 
operation  of  iQ8trament8» 
merely  upon  the  want 
of  oon8ideration»  where 
there  is  no  frand  nor  im- 
position,  bat  leaves  the 
parties  to  the  law;  it  will, 
yet»  not  afford  relief  upon 
a  voluntary  executory 
contract*  which  passed 
nothing  and  created  no 
right  at  law.  Equity  in 
such  a  case  does  not  act 
tor  a  mere  volunteer,  but 
only  for  a  real  purchaser 
at  a  fair  price.  Medley  v. 
Mask,  339 

4.  The  mere  general,formAl  j 
words  in  a  deed  of  assign-  \ 
ment,  declaring  that  the^ 
assignor  had  been  fully 
paid  and  satisfied,  are  not 
conclusive  evidence  that 
any    consideration     has 
been  paid,  much  less  au 
adequate     consideration. 

Ibid. 

5.  Equity  disregards  penal- 
ties.    Gordon  v.    Brown, 

399 

6.  A  penalty  limits  the  sum 
which  may  be  recovered 
in  an  action  of  debt  for 
a  breach  of  a  contract/ 

Ibid. 

7.  The  party  who  claims 
for  the  breach  of  a  con- 
tract  is  not  restricted  to 
his  legal  remedy  by  an 
action  for  the  penalty, 
but  may  claim  an  execu- 
tion of  the  contract,  as  it 
is  understood  in  a  Court 
of  Equity ;  that  is,  as  a 
stipulation,  without  refer- 
ence to  the  penalty,  to  do 


the  several  things  stated 
in  the  condition.  Ibid. 
8.  Wherever  a  written  con- 
tract contains,  by  mistakci 
less  than  the  parties  inten- 
ded, or  more,  and  the  mis- 
take is  clearly  established, 
a  Court*of  Equity  will  re- 
form it,  so  as  to  make  it 
conform  to  the  precise  in- 
tentions of  the  parties. 
Braddy  v.  Parker,      430 

CORPORATION. 
A  corporation  can  only  sue 
or  be  sued  in  its  corporate 
name,  unless  the  act  of 
incorporation  enables  it 
to  come  into  Court  in  the 
name  of  any  other  person, 
as  its  President,  Cashier, 
&c-  Mauney  y.  Motz,  195 

COSTS. 
A  plaintiff  in  a  Court  of 
Equity  is  bound  to  give 
security  for  costs,  in  the 
same  manner  as  a  nlain- 
tiffin  a  suit  at  law.  Moore 
V.  Banner,  293 

DEED. 
If  there  be  two  clauses  in  a 
deed,  repugnant  or  con- 
tradictoiy  to  each  other, 
the  first  shall  stand  and 
the  other  be  rejected. 
Wheeler  v.  Wheeler,   210 

DEPOSITIONS. 
1.  A  notice  to  take  a  num- 
ber of  depositions,  on  the 
1st,  2d,  3rd,  4th,  5lh,  6th, 
7th,  8tb,  9th  and  10th,  of 
a  particular  mouthy  does 
not,  of  itself,  furnish  a 
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eround  for  suppressing  the 
depositions.  Kea  v.  Rahe- 
8(rn,  427 

0.  Where,  under  this  notice, 
the  plaintitr  took  twenty- 

'  six  depositions  on  the  1st 
and  Snd  of  that  month, 
and  the  only  one  of  the 
defendants,  who  com- 
plained, was  present  on 
those  days,  there  can  be 
no  reason  whatever  for 
suppressing  those  deposi- 
tions on  the  ground  of  the 
indefiniteness  of  the  no- 
tice.   Ibid. 

DETINUE,   ACTION  OF. 

Though,  in  an  action  of; 
detinue  for  slaves,  juries 
generally  and  properly, 
when  their  verdict  is  for 
the  plaintiff,  find  the  value 
of  the  property  higher 
than  it  really  is,  in  order 
to  enforce  the  delivery  of; 
the  slaves;  yet,  that  is 
not  the  case,  where  it  is 
known  that  the  defendant 
•cannot  discharge  himself! 
by  a  delivery,  as  if  the 
slaves  be  dead  or  owned 
by  another  person.  Mur- 
phy y.  Moore,  118 

DEVISES, 
^ee  Lbgaohss,  &c. 

DOWER, 
^ee  Widow. 


ENTRY.  ^ 

%.  A  vague  entry  of  lands  is 
not  absolutely  void,  but 
t^e  defect  may  be  sup- 
plied by  a  survey,  which 


renders  the  party's  claim 
more  specific.  Johntkmx. 
Shelton,  85 

2.  But  if  the  entry  be  not  so 
explicit,  as  to  give  reaapn- 
able  notice  to  a  second 
enterer  of  the  first  appro- 
priation, and  the  v^xae 
land  is  entered  again,  be- 
fore a  survey  on  the  first 
entry,  equity  will  not  de« 
prive  the  second  enterer 
of  his  title.    IbiiL 

3.  An  entry  of  ^MO  acres  of 
land,  beginning  on  the 
line  dividing  the  Counties 
of  Haywood  apd  Macon, 
at  a  point  at  or  near 
Lowe's  Bear-pen,  on  the 
Hogback  Mountain,  and 
running  various  convses 
for  complement,"  is,  in  it« 
self,  too  vague  and  in* 
definite     Ibul. 


EVIDENCE. 

).  One,  the  title  of  whose 
land,  as  alleged  by  a  credi- 
tor, has  been  sold  by  this 
creditor  at  execution  sale, 
is  an  incompetent  witness 
in  a  suit  between  other 
parties,  to  prove  that  the 
title  was  really  in  him. 
Quinn  v.  Rippey^         181 

2.  In  a  suit  in  Equity  to  re- 
cover upon  a  lost  bond, 
when  the  answer  denies 
that  there  was  a  bond,  the 
same  degree  of  proof  is 
requisite,which  a  Court  of 
law  would  call  for,  to  be 
laid  before  the  jury  upon 
non  est  factum  pleaded  to 
a  decl&ration  on   a  lost 
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bond,  Morrison  v*  Mea-  (  coiiveyancc,whcn  the  ]>ur- 
cham^  381 ')  chase  money  shall  have 
8.  As  the  declaration  would  I  been  paid,  is  not  the  sub- 
have  been  to  aver  the^  ject  of  sale  under  execu- 
sealing  of  the  obliga-  \  tion  at  law,  while  the  pur* 
tion.  and  identify  it  by  its<  chase  money,  or  any  part 
date,  day  of  payment  and  ?  of  it,  remains  unpaid. 
the  sum  mentioned  in  it»)  Frost  v.  Reynolds^  494 
so  the  proof  would  have  s  6.  After  the  payment  of  tlie 
to  come  up  to  that  desorip-  \  price,  it  may  be  sold  as  a 
tion.     Ibid.                         >  trust    estate,  within  the 

\  Act  of  1812.     Ibid. 

EXECUTIONS. 
!•  Where  a  series  of  execu-  EXECUTORS   AND    AD- 

tions  issue  on  the  same|  MINISTRATORS. 
jadgment,  and  have  beenH.  An  executor,  like  other 

bona  fide  acted  on,    the }  trustees,  is  not  to  be  held 

last  of  them  relates  to  the  ?  liable,  as  insurers,  or  for 

teste  of  the  first  and  binds  ^  any  thing  but  mala  fide,% 

the  property  of  the  de-<  or    want    of  reasonable 

fendant  from  that  time.  ?  diligence.     Beall  v.  Dar- 

&iencer  v.  Hawkins.    288  ?  den^                                76 

2.  But  where  the  original,  ^2.  Where  an  administrator 
or  any  intermediate  writ  >  or  executor  delays  an  un- 
of  execution,  never  was^  reasonable  time,  as,  for 
delivered  to  the  sheriff,)  instance,  three  years,  to 
the  lien  is  not  carried  back)  sell  slaves,  and  thsy  are 
beyond  the  one  on  which  <  then  lost,  he  is  answera- 
the  sheriff  acted     Ibid,     i  ble  for  them  as  assets  to 

3.  Where  an  original  J{. /a.  ^  the  creditors.    Ibid. 
issues  to  oue  county,  and  |  3.  And  where  an  adminis- 
an  alias  to  another,  a  sale  \  trator  or  executor  is  guil- 
by  the  defendant  of  his  ^  ty  of  gross  neglect,  in  suf- 

[property  situated  in  the)  fering   slaves  to  remain 

atter,  while  the  fi.  fa.)  with  an  improper  person, 

was  in  the  hands  of  the  ^  as  bailee,  for  a  long  period, 

sheriff  of  the   former,  is  I  and  the  slaves  are  sold  by 

good*    Ibid.                       /  such  bailee,  so  that  they 

4.  Where  an  execution,  I  are  lost  to  the  estate,  the 
though  made  out,  does  not )  executor  or  administrator 
appear  to  have  been  is-  ?  will  be  answerable  for 
sued  by  the  clerk,  it  ere- 1  their  value  to  the  next  of 
ates  no  lien*    Ibid.           s  kin.    Ibid. 

5.  The  interest  of  a  vendee  1 4.  Whore  a  creditor^  on  the 
of  land,  where  the  eon-  >  trial  of  a  suit  at  law  a- 
tract  rests  in  articles  for  a '  gainst  an  administrator. 
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relied  upon  his  account  of 
sales,  as  evidence  of  the 
iissets  in  his  bands,  and  af- 
terwards discovered  that 
the  account  was  not  cor- 
rect, because  the  adminis- 
trator, through  an  agent, 
who  was  returned  as  the 
purchaser  of  a  large  a- 
mount  of  property,  had 
in  fact  bought  the  pro- 
perty himself  at  an  un- 
der value:  Held,  that 
though  the  creditor  might 
have  called  upon  the  ad- 
ministrator in  equity,  in 
the  first  instance,  for  an 
account  of  the  assets,  or 
might  have  filed  a  bill  for 
a  discovery,  during  the 
pendency  of  the  suit  at 
law,  yet,  having  elected 
to  pursue  his  xemedy  at 
law,  he  is  bound  by  the 
verdict  in  such  suit,  un- 
less he  can  shew  that  the 
administrator  had  fraudu- 
lently deceived  him,  by 
wilful  misrepresentations 
of  the  state  of  the  assets. 
Wtlson  V.  Leigh,  97 

5.  Where  the  deceased  had 
a  residence  in  this  State, 
a  grant  of  administration 
on  his  estate,  by  the  Court 
of  any  other  County  than 
that  in  which  he  resided, 
is  absolutely  void.  /oAn- 
son  V.  Carpening,        210 

6.  Where  an  executor  is  in 
possession  of  a  sum  of 
money,  to  which  his  tes- 
tator was  entitled  for  the 
life  of  another,  who  is  still 
living,  a  Court  of  Equity 
will  not  compel  the  exec- 


utor  to  give  security  for 
the  payment  of  the  amoant 
at  the  expiration  of  the 
life-interesty  aniess  he  be 
insolvent  or  in  failing  cir* 
cumstances,  or,  from^some 
other  good  cause,  there  is 
reason  to  fear  the  money 
will  be  lost.  Drumr^ht 
V.  Joties,  £53 

7.  An  executor  cannot  take 
land  in  the  payment  of 
debts  due  to  his  testator, 
and  his  purchases  are  on 
his  own  account,  unless  at 
the  election  of  those  en- 
titled to  the  estate.  Weir 
V.  Humphries,  264 

8.  Until  the  parties  to  elect  to 
take  the  land,the  executor 
is  chargeable  for  the  price 
given  for  the  land,  or  the 
land  itself  would,  in  a 
Court  of  Equity,  have  the 
character  of  personalty. 
Ibid. 

0.  In  the  case  of  an  execu* 
tor,  if  the  person  who 
takes  a  security  from  him, 
knows  that  the  executor 
is  raising  money  on  it,  for 
purposes  not  oonneeled 
with  the  afiairs  of  the  es- 
tate, and  more  especially 
when  the  executor  uses 
the  testator's  efiectsto pay 
his  own  antecedent  debt 
to  that  person  himself,  it 
is  deemed  an  aet  of  con- 
certed fraud  between  the 
two,  and  the  owners  of 
the  property  have  a  right 
to  re-claim  it  JSnoit  v. 
Bowden^  281 

10.  Where  an  administrator 
files  a  bill  to  recover  back 
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a  chose  in  action,  wbicb 
he  had  assigned  before 
administration  was  grant- 
ed to  hioit  when  it  ap- 
pears that  there  was  no 
creditor  of  the  intestate 
and  that  the  next  of  kin 
had  assented  to  the  con- 
tract of  assignment,  a 
Conrt  of  Equity  will  grant 
him  no  relief.  Filhour  v. 
Cff&jon,  455 

FRAUDS  AND  FRAUDU- 
LENT  CONVEYANCES. 

1.  A.  devised  certain  pro- 
perty to  a  trustee,  in  trust 
to  apply  the  proceeds  to 
the  maintenance  of  his 
son,  and  with  a  proviso 
that  no  part  of  the  proper- 
ty should  be  subject  to  the 
debts  of  his  said  son,^ 
Hdd^  that  this  proviso 
was  inoperative,  and  the 
creditors  of  the  son  had  a 
right  to  have  their  claims 

Said  out  of  the  property. 
fe6aite  v.  JlfeAoiie,     131 

2.  By  the  use  of  no  terms 
or  art  can  property  be 
given  to  a  man,  or  to  ano- 
ther for  htm,  so  that  he 
mav  continue  to  enjov  it, 
or  derive  any  benefit  u*om 
it,  as  the  interest,  or  his 
maintenance  thereout  or 
the  like,  and  at  the  same 
lime  defy  his  creditors  and 
deny  them  satisfaction  \  6. 
thereout    Jbid. 

Sl  The    only    manner,   in 
which  crMitors  can   be 
excluded,   is  to  exclude? 
the  debtor  also  from  all  | 
benefit  from,  or  interests 


5. 


in  the  property,  by  such  a 
limitation,  upon  the  con- 
tingency of  his  bankrupt- 
cy or  insolvency,  as  will 
determine  bis  interest  and 
make  it  go  to  some  other 
person.  Ibid. 
•  When  property  is  con- 
veyed by  a  deed  of  trust 
to  satisfy  certain  alleged 
debts,  and  the  parties 
stand  in  a  near  relation 
to  each  other,  as  father 
and  son,  or  brothers,  and 
the  deed  is  impeached  for 
fraud,  it  is  incumbent  on 
the  parties  to  oSev  some- 
thing more  than  the  naked 
bond  of  the  one  to  the 
other,  as  evidence  of  the 
alleged  indebtedness,  es- 
pecially when  the  bond  is 
followed,  immediately  af- 
ter its  execution,  by  the 
deed  of  trust  Hawkins 
v.  Alston^  187 

And  more  especially  will 
the  Court,  when  a  bill  is 
filed  by  a  creditor  to  set 
aside  such  conveyance, 
refuse  to  admit  the  valid- 
ity of  the  bond  so  attempt- 
ed to  be  secured,  when 
the  parties,  being  partic- 
ularly interrogated,  de- 
cline or  refuse  to  set  forth, 
fully  and  sufficiently, 
what  was  the  considera- 
tion of  the  bond.  Ibid. 
A  bond  may  be  volnnta* 
ry,  and  snch  an  one, 
though  binding  between 
the  parties,  cannot  stand 
before  othex  debts  arising 
out  of  contracts  for  value. 

Ibid. 
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7.  A  suppression  of  compe-  \ 
tition  at  an  execution  sale  / 
by  the  representatives  of  ^ 
the  defendant,  that  he '. 
was  buying  for  the  plain- ; 
tiff,  by  means  of  which  ^ 
he  purchased  the  land  of  ^ 
a  distressed  man  for  a> 
very  inadequate  price,  i 
will  authorize  a  decree ; 
for  the  plaintiff,  on  a  bill  ( 
to  redeem  the  land  on '2. 
paying  the  sum  for  which  ) 

it  was  sold,  on  the  ground  [ 
of  an  undue  advantages 
taken  of  his  necessities, ; 
and  a  fraud  practised  in , 
getting  the  title  in  that ; 
way.  and  then  claiming  ) 
it  for  his  own  benefit.! 
Rich  V.  Marsh,  39G ) 

8.  A.  purchased  at  execu-^3. 
tion  sale  a  tract  of  land  > 
belonging  to  B. ;  after-) 
wards  the  same  tract  of, 
land  was  set  up  for  sale< 
under  another  execution  | 
against  B.  posterior  in  its  | 
lien.  A.  forbid  the  sale  \  4. 
and  then  bid  for  the  land '( 
and  it  was  struck  off  to  | 
him.  Held,  that,  in  6o( 
doing,  A.  was  guilty  of  no  \ 
fraud  upon  B.  Markham  [ 
V.  Skannonhous€j         411  < 


GU  AUDI  AN  AND  WARD. 

I.  Whether  or  not  a  guar* 
dian  is  bound  to  go  to 
another  State  to  sue  a 
former  guardian,  who  has 
taken  off  his  ward's  pro- 
perty; yet  when  such 
former  guardian  has  given  I 


a  guardian  bond  in  this 
State,  the  subsequent 
guardian  is  bound  to  sue 
on  that  bond  to  recover 
the  value  of  the  property 
so  removed ;  and  if  he 
neglects  to  do  so,  he  is  an- 
swerable to  the  ward  for 
the  amount  of  the  proper- 
ty removed.  Horton  v. 
Horton,  54 

Where  a  bond  is,  on  its 
face,  payable  to  a  guar- 
dian for  the  benefit  of  his 
ward,  this  is  prvna  facie 
notice  to  one,  who  take^ 
an  assignment  of  it,  that 
it  is  the  property  of  the 
ward  and  subject  to  his 
equities.  Exum  v.  Bfrn" 
den,  381 

More  especially  is  this 
the  case,  where  the  bond 
is  taken  in  payment  of  the 
personal  debt  of  the  guar- 
dian, and  where  it  is  ta- 
ken at  an  oppressive  dis- 
count. Ibid, 
The  case  of  a  guardian 
disposing  of  securities  for 
money  belonging  to  his 
ward,  is  stronger  against 
him  than  that  of  an  exec- 
utor disposii^  of  the  as- 
sets of  the  estate ;  for  it  is 
not  so  obviously  neces- 
sary that  the  guardian 
should  have  such  a  pow- ' 
er,  as  that  the  executor 
should,  because  infants 
usually  come  to  their  pro- 
perty, as  the  surplus  oC 
settled  estates,  and  eon 
hardly  be  properly  in  ar- 
rears to  their  guardian. 
Ibid, 
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HOTCHPOT. 
Devises  of  real  estate,  by  a 
parent  to  a  ehild*  are  not 
to  be  brought  into  hotch- 
pot with  land  not  disposed 
of  by  the  will,  but  the  land 
descended  is  to  be  divided, 
as  if  that  were  the  whole 
real  estate,  of  which  the 
parent  had  ever  been  seiz 
ed.  JoknHon  y.Johnstonj  9 

HUSBAND  AND  WIFE. 

!•  Where  a  wife  and  her 
husband  turn  her  land  in- 
to money^  and  she  does 
not  place  her  part  ef  the 
money  with  some  indif- 
ferent person  for  her,  and 
as  her  separate  property, 
but  suffers  the  whole  to 
be  paid  to  the  husband, 
die*  clearest  proof  is  re- 
quisite to  rebut  the  pre- 
sumption-that  it  was  paid 
to,  and  accepted  by  the 
husband,  for  himself,  and 
not  itt  trust  for  his  wife. 
Temple  y.  Williams,     81) 

ft.  A.  being  about  to  be  mar^  > 
ried,  conveyed  certain  i 
slaves  to  a  trustee,  in  trust  - 
for  herself  and  future  hus- 
band during  their  joint 
livesr  and,  if  she  survived 
her  husband*  to'  her  use 
only ;  if  he  survived  her, 
then  to  such  person  or 
persons  as  she  might  be- 
queath* them  to  by  will, 
and(  if  she  made  no  will, 
then  to'the  use  of  the  hus- 
band for  liib,  remainder 
"  to  use  of  her  next  of  kin, 
under  the  statute  of  dis- 
tributions/' Held,  that  A. 


having  died  without  ele-^ 
cuting  the  power,  the  hus- 
band was  only  entitled  to 
a  life  estate ;  that  he  was 
not  one  of  her  next  of  kin 
under  the  statute  of  distri* 
butions,  and  the  remain- 
der of  the  slaves,  after  his 
death*,  belonged  to  Her 
nearest  relatives  c^f  her 
blood,  who  were  sUch 
next  of  kin  under  the  stat- 
ute. Pe^erM>n  v.  FPeM,  5C 

3;  £vei>  if  the  conveyance 
had  been  to  **her  legal  re- 
presentatives, according 
to  the  statute  of  distribu- 
tions,'^ the  husband  could 
not  have  taken,  because 
he  is  her  legal  representa- 
tive, jure  mariti,  and  not 
according  to  the  statute. 
Ibidf. 

4;  A  husband  is  in  Equity 
entitled  to  slaves,  held  in' 
trust  for  his  wife,  (not  for 
her  separate  use,)  in  the 
same  manner  as  he  would, 
at  law.  have  been  entitled' 
to  such  as  she  legally 
owned  and  he  had'reduoed 
to  possession;  Be€tU  v. 
Darden,  76' 

5i  A  husband  cannot  be  de- 
prived of  his  right  to  pro- 
perty given  to  his  wife^ 
except  by  clear  and  on* 
equivocal'  expressions  in 
the  deed  of  gift  or  devise, 
leaving  no  reasonable 
doubt  that  the  property 
was  given  to  the  separate 
use  of  the  wife.  Ashcraft 
v.  LiUte,  286 

6.  Where  a  dbed  of  gift  of  a 
negro  was  made  to  a  mar- 
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ried  woman  and  her  chil- 
dren, (two  sons,)  and  these 
words  were  added,  '*  but 
the  said  gift  to  extend  to 
no  other  person" — Ueld^ 
Daniel,  J.  dissentiente, 
that  these  words  did  not 
create  a  separate  estate 
in  the  wife,  especially  as 
they  extended  equally  to 
the  gift  to  the  sons,  and 
that  therefore  the  husband 
was  entitled  to  the  share 
of  the  negro  so  given  to 
his  wife.    Ibid. 

1-i  A  debt,  legacy  or  distri- 
butive share  of  the  wife 
is  under  the  control  of  the 
husband,  so  far  as  to  em- 
power him  to  release,  as- 
sign or  receive  them.  But 
if,inhis  lifetime,  he  neither 
releases,  conveys  nor  re- 
ceives her  choses  in  ac- 
tion, but  leaves  them  out 
standing,  they  belong  to 
the  surviving  wife.  Ro- 
gers V.  Bumpasst         385 

8.  Therefore,  where  a  hus 
band  gave  his  bonds  to 
the  administrator  of  the 
father  of  the  wife,  of 
whose  estate  she  was  a 
distributee,  for  certain 
purchases  he  made  at  the 
administrator's  sale,  and 
also  for  money  loaned  to 
him  out  of  the  funds  of 
the  estate»  there  being 
no  agreement  that  these 
w^e  to'be  regarded  as  pay- 
ments of  the  distributive 
share  of  the  wife ;  Held^ 
that,  after  the  death  of  the 
husband,  the  wife  was  en- 
titled to  recover  the  whole 


of  her  distributive  share. 
Ibid. 

See  PowBBs. 

INJUNCTIONS. 

1.  Courts  of  Equity  should 
be  very  cautious  in  grant- 
ing injunctions  to  stop 
mining  operations,  be> 
cause  such  stoppage  is 
alike  opposed  to  public 
policy,  and  to  the  private 
justice  due  to  the  party, 
who  might  ultimately  be 
found  to  be  the  owner. 
The  better  course  is  not 
to  prevent  the  working  of 
the  mine,  but  to  appoint  a 
receiver.  Deep  River 
Gold  Min.  Co.  v.  Fox,  61 

2.  A  preliminary  injunction, 
granted  ex  parte  upon  the 
bill  alone,  should  be  dis- 
solved, upon  an  answer 
fully  denying  the  facts, 
upon  which  the  bill  raises 
the  plaintiff's  equity. 
Cowles  v.  Carter t         105 

3.  Where  a  bill  is  for  relief 
upon  the  footing,  that,  as 
a  trust,  the  subject  is  one 
of  equitable  cognizance, 
the  injunction  ought  not 
to  stay  the  trial  at  lawy 
but  only  the  suing  out  of 
an  execution,  should  the 
plaintifl^at  law  get  a  judg- 
ment. Justice  V.  Scatty  108 

4.  Where  there  are  two  de- 
fendants in  a  bill  of  in* 
junction,  and  one  of  them 
answers  that  he  is  igno- 
rant of  the  facts  charged, 
the  Court  will  not  hear  a 
motion  to  dissolve  the  in- 
junction, until  the  answer 
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of  the  other  defendant  is 
pat  in.  Councill  v.  WaU 
ton,  155 

5.  Where  there  was  a  pub- 
lie  sale  of  lands,  wnere 
the  vendor  gave  notice  at 
the  sale  that  there  were 
doubts  as  to  the  title,  but 
that  he  would  give  a  war- 
ranty deed,  being  a  man 
of  undoubted  ability  to 
answer  the  warranty,  and 
where  such  deed  was  ac- 
cordingly given  and  the 
purchaser  gave  his  bond 
for  the  purchase  money, 
upon  which  the  vendor 
afterwards  obtained  judg- 
ment* J%/(2,  that  the  pur- ' 
chaser  had  no  right  to  an 
injnaction  against  this 
judgment,  that  the  Court 
of  Equity  would  not  look 
into  the  title,  but  would 
leave  the  purchaser  to  his 
remedy  at  law  upon  the 
warranty.  Meiiritt  v.  S 
Hunt,  406 

6.  Where  a  bill  of  injunc- 
tion is  filed  to  stay  the  ex- 
ecution of  a  judgment,  it 
18  improper  to  make  the 
clerk,  who  issues  the  exe- 
cution, and  the  sherifi* 
who  has  received  it,  par- 
ties defendant.  They  are 
mere  ministers  of  the  law, 
and  have  no  interest  in 
the  controversy.  Edney 
v.  King^  465 

7.  If  the  sheriff  has  no- 
tice of  the  injunction,  it 
is  a  contempt  in  him  to 
proceed  with  execution : 
out  to  that  purpose  a  no- 
tice is  sufficient,  and  a 


subpoBua  should  not   be 
served  on  him.    Ibid. 

8.  An  injunction  to  restrain 
the  execution  of  a  decree 
in  equity  cannot  be  grant- 
ed. Crreehlee  v.  McDou)^ 
ell,  481 

9.  But  though  an  it\junction 
cannot  issue,  the  Court  of 
Equity  may,  upon  a  pro- 
per case,  supported  by  af- 
fidavits, withdraw  anypor- 
cess  it  has  issued,  or  stay 
an  execution  by  grant- 
ing a  supersedeas.    Ibid. 

10.  After  an  injunction  has 
been  ordered  to  stand  to 
the  hearing,  it  seems  to 
be  irregular,  in  effect'  to 
reverse  that  order,  by  dis- 
solving the  injunction,  or 
motion,  before  the  hear- 
ing.     Smith  V.  Harkins, 

486 
INTEREST. 

1.  Interest,  as  between  ten- 
ants in  common,  shall  on- 
ly be  allowed  from  the 
time  of  an  actual  demand 
or  from  the  commence- 
ment of  the  suit,  if  no 
previous  demand  has  been 
UifiAie.Wagitcrffw. Smith,  I 

2.  The  general  rule  for  in- 
terest on  accounts  in  or- 
dinary dealings,  is,  that  it 
is  chargeable  only  after 
an  account  has  been  ren- 
dered, so  that  the  parties 
can  see  which  is  the 
debtor  and  what  he  has 
to  pay,  unless  it  be  agreed 
otherwise,  or  the  course 
of  business  shews  it  to 
have  been  otherwise  un- 
derstood. Holdenv.  Peace, 
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3.  Itt  the  case  of  a  co-part- 
nership* without  some 
Agreement  or  understand- 
ing to  the  contrary*  in- 
jterest  is  chargeable  by 
one  partner  against  ano- 
ther only  on  the  balance 
found  due  from  the  latter 
at  the  time  of  the  dissolu- 
tion of  Xhe  partnership, 
^whether  that  idissolution 
be  byxleath  or  otherwise, 
»nd  only  from  and  after 
that  period.    Ibid, 

JURISDICTION. 

)•  Where  an  action  is 
brought  at  law  for  the  re- 
covery of  negroes,  con 
veyed  by  a  deed  in  trust, 
which  it  is  alleged  was 
fraudulent  in  its  inception^ 
th6  defendant  at  law  may 
avail  himself  of  that  ob- 
jection in  the  suit  at  law, 
Mul  cannot  transfer  the 
jurisdiction  to  a  Court  of"! 
fSquity.  I)e  can  only  ap- 
ply to  the  Court  of  Equity 
lor  a  discovery  of  the  facts, 
to  be  used  in  the  suit  at 
law.    Justice  v.  Scott^  108 

2*  But  where  a  trustee,  in 
a  deed  made  nine  years 
before,  institutes  an  action 
si  law,  against  a  purcha- 
9er  under  execution  a- 
gainst  tbf  maker  of  the 
desd,  and  the  purchaser 
alleges  that  all  tl^e  4ebts 
were  paid  ai|d  the  whole 
trust  resulted  to  th^  debt- 
or ;  while  the  debtor,  who 
janited  in  himself  ^hi^ci^ar- 
acter  of  creditor,  by  ad- 
ii^inistering  upon  th)&  es- 
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tate  of  one  of  the  credit- 
tors  secured  in  the  deed, 
says,  that  a  certain  debt 
is  not  paid,  and  the  trustee 
says  he  does  not  know 
whether  it  is  or  is  not  paid, 
a  CxMirt  of  Equity  will  en- 
tertain a  bill  by  the  pur- 
chaser, as  the  most  con- 
venient and  comprehen- 
sive mode  of  determining 
the  rights  of  all  the  par- 
ties.   Jbid, 

Where  a  contract  is 
shewn  to  be  grossly  a- 
gainst  conscience^r  gross- 
ly unreasonable,  as  that 
the  price  given  bore  no 
proportion  to  the  real 
value  of  the  property  oon- 
veyed,  this  may,  with 
other  circumstances,  au- 
thorize the  interference  of 
a  Court  of  Equity.  Bar- 
net  V.  SpraU*  171 

But  where  these  circum- 
stances are  not  proved, 
and  no  complaint  is  made 
by  the  party,  now  alleging 
that  he  was  circumvented, 
for  more  than  twenty 
years  after  the  contract 
was  entered  i  n to,  the  Court 
will  not  interfere,  to  set 
aside  the  contract.  Ibid* 
A  Bill  of  discovery  does 
not  ask  relief,  but,  gener- 
ally, only  seeks  the  dis- 
covery of  facts,  resting  in 
the  knowledge  of  the  de- 
fendant, or  of  deeds  or 
vrri tings  in  his  possession 
or  ppwer*  in  order  to  maic^ 
tain  the  right  or  title  of 
the  party  asking  it,  in 
some  suit  or  procef^ding 
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tn  «n«t1ier  Court.    Pern- 
bertoH  V.  Kirk,  1 78 

0  Where  a  verdict  has  been 
recovered  at  law*  the  de- 
fendant in  that  action  can- 
not have  relief  in  Equity, 
upon  the  ground  that  he 
can  now  produce  cumula«> 
live  proof  as  to  the  facts 
on  which  his  defence  rest- 
ed at  law.    Ibid. 

7.  The  compromise  of  a 
doubtful  right,  fairly  en- 
tered into,  with  due  de- 
liberation, will  be  sus- 
tained in  a  Court  of  Equi- 
ty. WilliamM  v.  Alexan* 
der,  207 

8.  Legatees,  next  of  kin, 
and  creditors  of  a  de- 
ceased person,  can  only 
file  a  bill  against  a  debtor 
to  the  deceased  or  his 
trustee,  by  charging  col- 
lusion between  the  debtor 
or  trustee  and  the  person- 
al representati  veSfOr  some 
other  peculiar  circum- 
stances, which  give  right 
to  the  legatees,  next  of 
kin  or  creditors  to  bring 
that  suit,  which  the 
personal  representative 
might  and  ought  to  have 
brought.  Nance  y.  Powell, 

2»7 
0.  Collusion  is  the  usual 
foundation  of  such  a  bill, 
and  without  it,  or  some 
equivalent  ground,  as  the 
insolvency  of  the  executor 
or  the  like,  it  will  not  lie. 
Ibid. 
10.  The  facts,  on  which  the 
allegation  of  collusion, 
&c.  is  made,  ought  to  be 


stated  ia  the  bill,  although 
the  general  allegation 
may  be  sufficient  to  pre- 
vent a  demurrer,  and  they 
must  be  proved  on  4he 
hearing.  Ibid* 
lU  Legatees,  next  of  kin, 
and  creditors  of  a  deceas- 
ed person,  cannot  bring  a 
bill  against  a  debtor  to 
the  deceased  or  his  trus- 
tee, for  the  reason,  the 
executor  could  not,  or 
that  be  could  not  prove 
the  case,  if  the  suit  was 
brought  by  himsc^lf,  but 
could,  as  a  witness,  prove 
it  for  the  other  parties. 
Ibid. 

12.  In  a  suit  to  set  aside  a 
deed,  the  plaintiff  cannott 
against  the  statements  in 
the  answer,  responsive 
and  directly  contradictory 
to  the  bill,'  have  a  deda* 
ration  of  facts  in  his  favor, 
unless  upon  very  clear 
proof,  that  the  contract, 
as  made,  was  different 
from  the  representations 
of  the  answer,  and  that 
the  contents  of  the  deed, 
as  written,  were  conceal- 
ed from,  or,  at  the  least, 
unknown  to  the  plaintiff. 
Michael  V.  Michael^    349 

13.  Generally,  when  a  per- 
aon  mdces  a  deed,  who  is 
able  to  read  it,  the  pre- 
sumption is,  that  he  did 
read  it ;  and,  if  he  did  not, 
it  is  an  instance  of  such 
consummate  folly,  to  act 
upon  so  blind  a  confidence, 
in  a  bargain,  where  each 
party  is  supposed  to  take 
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care  of  himscir,  that  it 
would  be  dangerous  to  re- 
lieve, upon  the  mere 
ground  of  a  part)'^a  negli- 
gence to  inform  himself, 
as  he  so  easily  might,  of 
what  he  was  doing.  Ihid, 

14.  Therefore,commonly.tbe 
Court  ought  not  to  act  on 
the  mere  ignorance  of  the 
contents  of  the  deed :  but 
there  should  be  evidence 
of  a  contrivance  in  the 
opposite  party  to  have  the 
instrument  drawn  wrong 
and  to  keep  the  maker  in 
the  dark.     Ibid. 

1^.  If  a  guardian,  agent,  or 
other  person,  standing  in 
a  confidential  relation,  a- 
vail  himself  of  informa- 
tion which  his  situation 
puts  him  in  possession  of, 
or  of  the  influence,  which 
is  the  natural  consequence 
of  habitual  confidence  or 
authority,  to  give  an  un- 
due advantage  by  getting 
obligations  or  conveyan- 
ces, without  adequate  con- 
sideration, a  Court  of 
Equity  will  not  permit 
them  to  stand.  The  Court 
regards  such  transactions 
as  extremely  dangerous 
and  sets  them  aside,  ex- 
cept as  securities  for  what 
may  have  been  done  un- 
der them.    Ibid. 

16.  But  that  rule  does  not 
apply,  where  a  person 
claiming  an  equitable  in- 
terest in  property  by  an 
assignment  from  the  fa- 
ther of  certain  infants, 
brings  a  suit  in  the  name 


of  those  infants,  styling 
himself  their  next  friend, 
he  not  being  their  guar- 
dian nor  appointed  an  a- 
gene  by  any  contract 
or  agreement  with  them. 
Ibid. 

17.  A  Court  of  Equity  does 
not  like  to  entertain  bills 
to  perpetuate  testimony, 
except  in  cases  of  plain 
necessity.  Smith  v.  TVir- 
ner,  433 

18.  If  the  object  of  a  bill  is 
to  perpetuate  the  testi- 
mony of  witnesses  to  a 
deed  respecting  lands,  the 
deed  must  be  properly  de- 
scribed, and  the  names  of 
the  witnesses,  who  are  to 
prove  it,  be  set  forth,  and 
also  the  facts,  to  which 
they  are  to  give  evidence, 
be  specially  stated.    Ibid. 

19.  Such  a  bill  must  shew 
the  interest  of  the  plain- 
tiff in  the  subject,  and,  in 
stating  it,  should,  though 
succinctlyi  set  it  forth 
plainly  and  with  conve- 
nient certainty  as  to  the 
material  facts,  so  that,  on 
the  bill  ]tself»some  certain 
interest  in  the  plaintifi* 
shall  appear ;  which,  in- 
deed, is  su£Scient,  howev- 
er minute  the  interest 
may  be.    Ibid. 

20.  In  a  bill  of  this  kind  a 
Court  of  Equity  only  as- 
sists a  Court  of  Law  by 
preserving  testimony, 
where  the  plaintiff's  right 
is  purely  a  legal  one. 

Ibid. 
31.  But  a  Court  of  Equity  will 
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not  entertain  a  bill  to  per- 
petuate testimony,  touch- 
ing a  subject  of  its  own 
jurisdiction,  because  the 
party  can  always,  though 
in  possession,  file  a  bill 
for  relief,  and  the  Court 
can,  in  its  discretion,  make 
the  proper  orders  upon  an 
emergency,  for  speeding 
the  taking  of  the  testimo- 
ny of  old,  infirm,  or  remo- 
ving witnesses.    Ibid. 

22.  If  not  a  lunatic,  yet 
equity  will  grant  the 
plaintifi*  relief,  if  his  mind 
was  so  weak,  that  he  was 
unable  to  guard  himself 
against  imposition,  or  to 
resist  importunity,  or  the 
use  of  undue  influence,  if 
he  has  been  imposed  upon 
by  either  of  these  means. 
Rippy  V.  Gant,  443 

23.  Mere  weakness  will  not 
be  sufiicient.    Ibid, 

24.  Where  there  is  a  legal 
capacity,  there  cannot  be 
an  equitable  incapacity, 
apart  from  fraud.    Ibid. 

25.  Where  a  person  re- 
ceives a  foreign  bill  of 
exchange,  in  payment  of 
certain  negroes  sold,  and 
on  presentation  of  the  bill 
the  drawee  refuses  to  pay, 
and  there  is  no  protest  for 
non-acceptance  nor  notice 
to  the  drawee,  nor  proof 
that  the  drawee  had  no 
funds  of  the  drawer  in  his 
possession  at  the  time,  the 
payee  of  the  bill  has  by 
his  negligence  made  the 
bill  his  own,  and  can  have 
no  claim  in  equity  against 


\ 


the  purchaser  of  the  ne« 
groes,  either  for  the  ne- 
groes themselves  or  for 
the  price  for  which  they 
were  sold.  Love  v.  Raper^ 

475 

26.  Where  an  appeal  has 
been  taken  from  a  County 
to  a  Superior  Court  of 
Law,  a  Court  of  Equity 
has  no  right  to  decide 
whether  the  appeal  was 
properly  allowed  or  not. 
That  is  a  question  of  law, 
which  can  only  be  deci- 
ded by  a  Court  of  Law. 
Smith  V.  Ilarkins,        486 

27.  Where  a  creditor  seeks 
to  subject  to  the  satisfac- 
tion of  his  debt  an  equi- 
table interest  of  his  deb- 
tor, the  assignment  of 
such  interest  before  the 
filing  of  the  bilUbonaJide 
and  for  a  valuable  consid- 
eration, will  bar  the  cred- 
itor.    Frost  V.   Reynolds^ 

494 

28.  Before  the  creditor  can 
resort  to  this  Court  for  re- 
lief against  the  equitable 
interest  of  his  debtor,  not 
subject  to  his  execution 
at  law,  he  must  shew  a 
judgment  at  law,  a  fieri 
facias  and   a  return  of 

nulla  bona.    Ibid.. 

29.  Ue  cannot  have  relief 
upon  the  mere  ground, 
that  he  had  by  mistake 
bought  property  at  exe- 
cution sale  and  discover- 
ed afterwards,  that  the  es- 
tate of  the  debtor,  did  not 
pass  by  such  sale.  He 
must  first   establish  hia 
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claim  at  law,  under  the 
Act  of  1807.  Rev.  Siat 
c.  45.    Ibid. 

LEGACIES   AND    DE- 
VISES. 

1.  A  bequest  of  Slaves  to 
the  American  Coloniza- 
tion Society  is  a  valid  t>e- 
quest  under  the  law»  of 
this  State.  Cox  r.  Wil- 
hams^al.  15 

S^.  A  devise  that  land  should 
be  sold,  and^'the  proceeds 
laid  out  in  building  con- 
venient places  of  worship, 
free  for  the  use  of  all 
Christians,  who  acknowl- 
edge the  divinity  of  Christ 
and  the  necessity  of  a 
sptrltual  regeneration,'' 
is  void  for  uncertainty. 
Whiie  v.  Univernty^      19 

3.  A  devise  to^  a  religious 
congregation  is  valid,  if 
the  Court  can  see,  with 
certainty,  what  congrega 
tion  is  intended.     Ibid. 

4.  A  bequest  of  91000,  **  to 
be  applied  to  foreign  mis- 
sions and  to  the  poor 
saints :  this  to  be  disposed 
of  and  applied  as  my  ex- 
ecutor may  think  the  pro 
per  objects  according  to 
the  scriptures,  the  greater 
part,  however,  to  be  ap- 
plied to  missionary  pur- 
poses, say  9900.  Item — 
It  is  my  will,  that  if  there 
be  any  thing  over  and 
above,"  (after  satisfying 
certain  legacies  and  de- 
vises) **  that  it  be  applied 
to  home  missions,"  is  too 
indefinite    stud  therefore 


void.     Bridges    V.   Plea- 
santSf  26 

5.  To  sustain  a  gift  in  tmst 
by  a  testator,  the  trust  it- 
self must  be  valid ;  and, 
to  make  it  so,  it  must  be 
in  favor  of  such  persons, 
natural  or  artificial,  as 
can-  legally  take.    Ibid. 

6.  In  the  case  of  devises  to 
charitable  purposes,  the 
doctrine  of  ey.  pres.  does 
not  obtain  in  this  State. 
Hiid. 

7.  A  bequest  for  religions 
charity  must,  in  this  State, 
be  to  some  definite  pur« 
pose,  and  to  some  body  or 
association  of  persons, 
having  a  legal  existence 
and  with  capacity  to  take; 
or,  at  the  least,  it  most  be 
to  some  such  body,  on 
which  the  Legislature 
shall,  w*ithin-  a  reasonable 
time,  confer  »  capacity  to 
take.    Ibid. 

8.  There  is  no' provision  in 
our  laws  for  donations,  to 
be  employed  in  any  gen- 
eral system'  of  dinnsing 
the  knowledge  of  Christi- 
anity throoghoot  the 
earth.    Ibid. 

K  A  testator  bequeathed  all 
his  property  to  his  brother 
A.,  except  9100,  which  he 
^willed  to  B.  to  be  appro- 
priated to  the  use  of 
schooling  and  educating 
the  said  B.,  in  that  way 
and  at  that  time  that  shall 
appear  to  be  the  most  ad- 
vantage to  the  said  boy. 
I  also  leave  the  said  9100 
>     in  the  ha'**'*'  ^^  •^**  c'^M 
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A.,  to  use  the  said  money 
for  the  said  purpose  above 
written,  if  he  should  have 
it  in  his  power,  and,  if  not, 
to  remain  in  common  with 
the  rest  of  the  said  pro- 
perty to  A."  The  testator 
lived  till  B.,  the  boj/f  had 
become  a  man,  married, 
and  had  a  family.  Held, 
that  this  was  not  an  ab- 
solute legacy  of  8100  to 
B.f  but  only  for  his  school- 
ing and  education,  and 
that,  under  the  circum- 
stances existing  at  the 
death  of  the  testator,  he 
had  no  right  to  claim  it, 
but  it  belonged  to  A. 
lAverman  v.  Carter^      59 

10.  If  a  bequest  be  to,  or  in 
trust  for  a  legatee,  to  put 
him  out  apprentice,  or  to 
advance  him  in  any  busi- 
ness or  profession,  it  is  an 
absolute  bequest  to  such 
legatee;  except  in  the 
case,  where  the  legacy  is 
given  over  to  another,  in 
the  event  that  the  first  ob- 
ject of  the  testator  can* 
not  be  efiected.    Ibid. 

!!•  A  testator  bequeathed 
to  bis  wife  a  certain  slave 
for  her  life,  and,  after  her 
death,  the  slave  to  be  sold, 
and  the  issue  of  the  slave 
together  with  the  money 
arising  from  sucb  sale,  to 
be  equally  divided  among 
all  his  children  ''that  are 
then  living.**  HM,  that 
the  issue  of  such  of  the 
children,  as  died  during 
the  life-time  of  the  legatee 
for  life,  took  no  interest 


under  this  bequest.    Den- 
ny  V.  ClossCf  102 

12.  The  word  "children**  in: 
a  will  sometimes,  but  on- 
ly under  peculiar  circum- 
stances, is  construed  to 
mean  ''grand* children:** 
as  where  the  meaning  of 
the  testator  is  uncertain, 
and  the  bequest  must  fail 
unless  such  construction 
be  given.    Ibid. 

13.  A.  bequeathed  as  fol- 
lows: "I  leave  my  ne- 
groes (except  Dan)  to  be 
sold  by  my  executor,  and' 
divided  into  three  shares,** 
&c.  Held,  that  this  was 
a  specific  legacy  of  the 
negroea,  of  which  the  tes- 
tator was  possessed  at  the 
time  of  his  death ;  and 
that  one  of  the*  legatees, 
to  whom,  after  the  date  of 
the  will,  the  testator  had 
given  two  negroes,  was 
not  bound  to  account  for 
their  value  in  the  division 
of  the  legacy.  Guilford 
V.  Guilford^  1C8 

14  By  another  clause,  the 
testator  bequeathed  the 
negro  Dan  to  his  daughter 
A.  M.  and  directed  as  fol- 
lows :  "I  wish  my  execu- 
tor to  hire  him*  out,  and* 
applv  the  proceeds,  or  so 
much  thereof  as  may  be 
necessary,  to  raise,  cfotbe 
and'educate  the  said  child: 
A»nd  if  the  said  A%  M. 
should  die  before  she  ar- 
rives at  the  age  of  twen- 
ty-one years,  then  the  ne- 
gro boy  Dan  to  go  back 
and  be  sold  by  my  ex^u- 
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tor,  and  the  proceeds  to ' 
be  divided  between  E.  L."  ^ 
and  others.  Heldf  that 
A.  M.  was  entitled  abso- 
lutely to  all  the  hires  of  ( 
DaUy  that  accrued  during  ^ 
her  life-time,  and  was  not ) 
restricted  to  so  much  only  > 
as  wasnecessary'*to  raise,  I 
clothe  and  educate  her."  [ 
Ibid.  [ 

15..  A  bequest  of  a  particu- ': 
lar  bond  is  a  specific  be*  I 
quest,  and  the  executor  is  [ 
not  bound  to  collect  the ) 
money  due  on  the  bond,  j 
but  must  deliver  the  bond  ] 
itself  to  the  legatees.  [ 
Howell  V.  Hooks,  188  ; 

16,  A  testator  devised  to  his  ' 
wife  a  large  real  and  per- ) 
sonal  estate,  and  then  di- ) 
rected  as  follows  :  •'It  is  I 
my  wish  that  my  widow  ( 
and  cousin  Barbara  Rich- ) 
ardson  should  continue  to  | 
keep  house  together  ;  but ) 
shouM  they  not,  I  wish  - 
my  executor  to  pay  over  [ 
to  cousin  Barbara  Rich-  > 
ardson  81,000,  or  that  a-^ 
mount  out  of  the  property ) 
left  my  wife."  1  he  par- ) 
ties  continncd  to  live  to-  ^ 
gether  until  the  death  of  | 
the  widow.  Held,  that,  | 
on  the  happening  of  that ) 
event,  B.  It.  was  entitled  I 
to  receive  the  legacy  of 
flOOO.  Richardson  v.  Hin- 
ton.  192 

17.  A  testatrix  bequeathed 
as  follows,  all  her  estate 
consisting  of  personal  pro- 
perty I  •*  It  is  my  wish  that 
all  my  property  be  equal- 


ly divided  among  my 
grand-children,  that  are 
living  at  the  time  of  my 
death ;  and  that  then*  pa- 
rents have  the  use  of  it  as 
long  as  they  live."  Held, 
that  the  grand*children 
took  the  property  per  cap* 
ita.     Hill  V.  Spruill,    244 

18.  Held,  further,  that  all 
the  parents,  whether  the 
children  of  the  testatrix  or 
their  husbands  or  wivcs^ 
took  a  life  estate  in  the 
sliares  of  their  respective 
children.     Ibid, 

19.  A  testator   bequeathed 
as  follows :     **  I  give  and 
bequeath  to  my  five  sons 
and  daughters,  to-wit,  C. 
C,  J.  C,  N.  C,  S.  C,  and 
J.  H.  fifteen  negroes,  (kc. 
Those   fifteen  negroes  I 
give  to  be  theirs  at  my 
death,     and    my   wife's, 
&c. ;  these  I  give    theta 
with   all  the   future   in- 
crease.     I    hereby    ap^ 
point  my  son  C.  C.  guar- 
dian  to  my  daughter  N. 
C.     The  legac}'  I   leave 
her  is  to  be  free  and  clear, 
and   independent  of  her 
present    husband,    T.  C, 
or  in  any  wise  to  be  sub- 
ject to  his  debts,  engage- 
ments or  control,  but  to 
be  wholly  under  the  man- 
agement of  the  guardian 
G.  C.  to  act  with  it  as  be 
thinks  best  for  her  profit ; 
and  after  her  death,  all 
the  negroes,  &c.  to  go  to 
his    six    children,    &c." 
Held,  that  the  wife  was 
entitled  to  a  sole  and  sep* 
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arate  estate  in  this  pro- 
perty ;  that  the  legal  title 
did  not  pass  by  the  words 
of  the  will  to  C.  C.  who  is 
called  guardian,  but  vest- 
ed in  the  husband.  But 
that  the  husband,  there 
being  no  trustee,  interpos- 
ed, is  considered  in  equity 
as  the  trustee  for  the  wife, 
holding  the  property  to 
the  sole  and  separate  use  i 
of  the  wife,  in  the  same 
manner  as  another  trustee 
would  have  done.    Croom 


V.  Wright^ 


248^ 


20.  J/eW,  therefore,  that  one  I 
who  purchased  these  ne-  \ 
groes  from  the   husband 
with  notice  of  the  trust, 
held  them  subject  to  the 
trusts  in  the  will  in  favor 
of  the  wife  and  her  chil-^ 
dren.    Ibid.  j 

^1.  A  testator  devised  to  his 
wife  M.  certain  lands,and  \ 
the   will  then  proceeds:;) 
"  I  also  give  her  the   ne-  ^ 
groes  I    got    from  John  ^ 
Knighfs  estate.    I    also  ^ 
loan  her  $3000,  and  pro- ) 
vided  she  has  no  child  or  ^ 
children  by  me,  that  ar-^ 
rives  to  the  age  of  twen-  ^ 
ty-one  or  dies  under  that  s 
age  leaving  lawful  issue,  ^ 
I  give  her  the  said  S3000. ; 
I  also  lend  her  all  my 
household    and    kitchen 
furniture  during  her  life 
or  widowhood.     It  is  also 
my  will  and  desire,  that 
the  property  I  have  given 
my  wife  and  loaned  her, 
with  all  the  property  \\ 
shall  hereafter  dispose  of  ^ 


in  this  my  will,  remain 
together  on  my  planta- 
tations,  under  the  care  of 
my  executors  and  trus- 
tees, which  I  shall  hereaf- 
ter appoint,  and  the  prof- 
its arising  therefrom  to  go 
to  the  benefit  of  my  mo- 
ther and  the  education  of 
my  children,should  I  have 
any,  until  my  oldest  child, 
should  I  have  any,  arrives 
to  the  age  of  twenty-one 
years.  The  balance  of 
my  property  not  already 
disposed  of,  both  real  and 
personal,  together  with 
the  household  and  kitchen 
furniture  loaned  my  wife, 
I  leave  in  trust  with  my 
friends,  A.  R.  and  C.  D., 
for  the  benefit  of  my  child 
or  children,  should  I  have 
any  to  arrive  to  the  age 
of  twenty-one  years,  or 
the  issue  of  such  child  or 
children  at  the  age  of 
twenty-one  years —  and 
for  A.  B.,  C.  D.,  and  E. 
F.,  to  deliver  unto  them 
the  said  property."  The 
testator  leflsurviving  him 
a  wife  and  daughter. 
Held,  that  by  this  will  the  * 
testator  has  thrown  his 
whole  property,  real  and 
personal,  into  a  joint 
fund,  to  be  held  by  his  ex- 
ecutors in  the  manner 
specified  in  this  will,  the 
profits  to  be  divided  e- 
qually  between  his  wid- 
ow and  her  daughter';  the 
division  of  this  joint  fund 
to  be  contingent,  t  upon 
one  of  two  events,  cither 
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the  arrival  at  age  of  her 
daughter  or  her  death 
without  issue  before  that 
period.  Held,  further, 
that  the  legacy  of  83000 
is  still  a  loan;  that  it 
must  be  held  by  the  exec- 
utors, and  the  widow  is 
only  entitled  to  the  inter- 
est on  it»  until  the  contin- 
gency happens  of  the 
daughter's  dying  under 
age  and  without  issue,  in 
which  event  it  will  be 
converted  into  an  abso- 
lute gift  to  the  widow. 
Held^  further,  that  only 
•the  original  stock  of  ne- 
groes from  John  Knight's 
estate  passed  under  the 
bequest,  and  none  of  the 
iitcrease  before  the  ma 
king  of  the  will.  Bowers 
V.  Matthews,  258 

«2.  A  devise  or  legacy  to  a 
child,  not  in  esse  at  the 
time  the  will  was  made, 
does  not  come  within  the 
provisions  of  the  Act  of 
Assembly,  Rev.  Stat.  ch. 
192,  sec.  15,  in  relation  to 
children,  who  have  died 
in  the  life«time  of  their 

?arents.         Lindsay    v. 
*leasantSf  S20 

^3.  That  act  has  relation 
only  to  legacies  which, 
but  for  its  provisions, 
would  h&ve  lapsed  ;  but 
when  the  child  or  chil- 
dren were  not  io  existence 
at  the  time  the  will  was 
made,  the  devise  or  lega- 
cy wa.s   void    ah    initio. 

Ibid. 
Sf.  The  personal  property 


^ 


therefore  bequeathed  by 
the  will  to  such  children 
goes  into  the  undisposed 
of  fund  and  must  be  divi- 
ded among  the  next  of 
kin,  of  which  the  widow 
by  the  act  of  1835,  ch. 
10,  Rev.  Stat  ch.  121,  sec. 
12,  is  one.     Ibid. 

25.  By  the  will  in  this  case 
the  real  property  was  di- 
rected to  be  sold  and  the 
proceeds  divided  among 
testators  ^idow  and  chil- 
dren, naming  them,  and 
the  property  was  sold  ac- 
cordingly. Held  that, 
three  of  the  .children  be- 
ing dead  at  the  time  the 
will  was  made,  the  pro- 
portions of  the  proceeds  of 
such  sale,  which  would 
have  gone  to  such  chil- 
dren, if  they  had  been 
living  when  the  will  was 
made,  are  still  to  be  con- 
sidered as  real  estate  and 
go  to  the  testator's  heirs 
as  real  estate.    Ibid. 

26.  Where  a  testator  directs 
his  land  to  be  turned  into 
personalty,  for  particular 
objects,  and  some  of  those 
objects  fail,  his  intention 
is  presumed,  pro  tantOn  to 
be  defeated,  and  the  mo- 
ney raised  out  of  the  lands 
for  those  objects,  shall  not 
be  considered  to  belong  to 
his  personal  estate,  but  is, 
in  tnis  Court,  considered 
as  land,  and  will  result  to 
the  heirs  at  law  of  the  tes- 
tator.   Ibid. 

27.  It  is  a  clear  rule  in  Equi^ 
ty,  that  where  »*eal  estat/s 
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is  directed  to  be  converted 
into  personal,  for  an  ex- 
press purpose*  which  fails, 
to  consider  the  disappoint- 
ed interest  (althougn  the 
land  has  been  sold,)  as 
realty  and  resulting  to  the 
heirs.  Ibid. 
88.  This  rule  equally  ap- 
plies, where  the  proceeds 
of  the  real  and  personal 
property  are  blended  in 
the  devise  or  legacy.  Ibid. 

LIMITATIONS     AND 
LAPSE  OP  TIME. 

1.  A  tenant  in  common  in 
possession  is  protected  by 
the  Statute  of  Limitations 
from  an  account  to  his  co- 
tenant,  of  the  rents  and 
profits  received  more  than 
three  years  before  the 
commencement  of  a  suit. 
Wagstaff  v.  SwitYi,  1 

2.  A  Court  of  Equity  will 
not  interfere  to  enforce 
the  performance  of  a  con- 
tract, after  the  lapse  of  | 
forty  years  from  the  time 
when  it  should  have  been 
executed.     Lewis  v.  Cox, 

198 

LUNATICS. 
I.  Before  the  Court  will  di- 
rect any  of  the  property 
of  a  lunatic  to  be  applied 
to  the  payment  of  his  debts, 
it  will  set  apart  a  suffi- 
cient fund  for  the  main- 
tenance of  the  lunatic, 
and  his  wife  and  infant 
children,  if  he  has  any. 
Nothing  that  has  been  ad- 
vanced for  the  prior  main- 


tenance of  the  lunatic 
shall  be  chargeable  on 
this  fund.  Latham^  in  the 
matter  of,  231 

2.  An  inquisition  of  lunacy^ 
ifproperly  taken,  is,  when 
onered  in  evidence,  bat 
presumptive  proof  against 
persons  not  parties  or 
privies.     Hippy  v.  GatU, 

443 

MARRIAGE    AGREE- 
MENTS. 

1.  The  specific  execution  of 
marriage  articles,  and  the 
reformation  of  settlements 
executed  after  marriage, 
because  of  their  not  con* 
forming  to  articles  en« 
tered  into  before  marriage 
are  among  the  ordinary 
subjects  of  Equity  juris- 
diction. Dunn  V.  Tharp^  7 

2.  Parol  agreements,  in  con- 
sideration of  marriage, 
entered  into  before  our 
statute  of  1819,  Rev.  St. 
ch.  50,  see.  8,  are  valid, 
and  will  be  enforced  la 
Equity.     Ibid. 

MERGER. 

1.  Per  Dabtiel,  J.  Merger 
never  takes  place,  when 
it  would  have  the  effect  to 
destroy  intermediate  vesi^ 
ed  estates  in  third  per- 
sons. Logan  y.  Green^  970 

2.  When  tl^ere  is  an  out- 
standing l^ase  for  a  num- 
ber of  yeaihi,  and  the  re- 
versioner makes  a  new 
lease  to  third  persons  to 
commence  immediately, 
this  is  a  vested  estate ; 
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nnd,  although  the  second 
lessees  could  not  take  pos- 
session of  their  term,  inas- 
much as  the  possession 
belonged  to  the  first  lessee, 
they  would  have  a  concur- 
rent lease  and  be  entitled 
to  all  the  rents  issuing  out 
of  the  term  of  the  first 
lessee*  and  on  the  expira- 
tion of  that  term,  they 
could  legally  enter  and 
possess  the  land  for  the 
residue  of  their  own  term. 

.  This  estate  would  prevent 
a  merger  when  the  first 
lessee  became  entitled  to 
the  reversion.     Ibid. 

3.  But,  if  the  deed,  convey- 
ing this  second  interest, 
created  only  what  is  some- 
times called  a  future  lease, 
that  is,  a  contract  to  have 
a  lease  to  commence  af- 
ter the  expiration  of  the 
first  lease,  then  it  con- 
veyed no  present  estcUe  in 
the  land,  either  in  interest 
or  possession.  It  would 
be  only  an  interesse  ter- 
minif  which  neither  makes 
a  merger,  nor  prevents 
one,  but  may  be  accelera- 
ted in  the  time  of  its  be- 
coming an  estate  in  the 
land  by  possession,  by  the 
merger  of  an  antecedent 
vested  term  by  the  ter- 
mor's purchasing  in  the 
next  immediate  estate  in 
reversion.    Ibid. 


MORTGAGE. 
1.  In  a  suit  for  redemption, 
an  absolute  deed  is  not 
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conclusive,  but  it  can  be 
shewn  to  be  a  mortgage 
by  some  admissions  of  the 
defendant  in  his  answer, 
or  by  a  chain  of  circum- 
stances, that  render  it  al- 
most as  certain,  that  it 
was  intended  as  a  secari- 
ty,  as  if  it  had  been  ex« 
pressed  in  the  deed :  such 
as  the  disparity  between 
the  sum  advanced  and  the 
value  of  the  property — 
the  continued  possession 
of  the  former  owner — 
written  admissions,  for 
example,  in  stating  acp 
counts  as  for  mortgage 
money.  But  there  is  no 
case,  in  which  relief  has 
been  given,  upon  mere 
proof  by  witnesses  of  de- 
clarations by  the  party, 
in  opposition  to  the  deed 
and  the  answer.  Allen  v. 
McRae^  325 

In  a  suit  brought  against 
a  mortgagor  and  mortga- 
gee by  one  claiming  to  be 
an  assignee  of  the  mort- 
gagor, for  the  purpose  of 
setting  up  the  assignment 
and  redeeming,  it  is  ne- 
cessary to  prove  that  the 
assignment  was  for  a  val- 
uable consideration*  Med- 
ley  V.  Masky  339 

If  the  suit  had  been  a« 
gainst  the  mortgagor  a- 
lone,  it  would  have  been 
sufficient  to  prove  the  as- 
signment without  proving 
any  consideration.  IbidL 
A  person,  who  had  no 
title  to  property  which  he 
mortgaged,  has  no  right 
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to  a  decree  for  redemption.  [  PARTNERS. 

Purvis  \.  Brown^         41 3 1  Where    a     cc^partnership 


5«  A  right  to  redeem  pro- 
perty may  be  reserved  to 
a  stranger  to  the  contract, 
but  then  it  mast  be  an  ex- 
press reservation,  liii. 

PARTIES. 

1.  A  bill  cannot  be  brought 
by  one»  who  indemnifies 
another,  upon  an  equity 
of  the  principal,  without 
making  the  principal  him- 
self a  party.  Murphy  v.  j 
Moore,  118; 

2.  All  the  persons,  however 
numerous,  who  are  inter- 
ested in  the  subject  of  a 


a 
owned  a  dwelling  house, 
which  was  exclusively 
occupied  by  one  of  the 
partners  and  his  family, 
Held^  that  this  partner 
was  liable  forrent,thongh 
there  was  no  special 
agreement  to  that  effect, 
and  though  no  charge 
against  him  for  rent  was 
made  on  the  books  of  the 
firm  during  his  l>fe*time. 
Holden  v.  Peace,        2«3 


PAYMENT. 


suit  in  equity,  must   be   1.  If  a  debtor,  who  is  in- 


made  parties,  and,  as  in  a 
declaration  at  common  > 
law,  the  circumstances  > 
constituting  the  case  must^ 
be  set  forth  in  the  Bill  at  ( 
large.     Hoyle  v.    Moore,  \ 

176 
3.  The  parties  intended  to 


debted  to  the  same  credi- 
tor on  different  accountf, 
does  not  make  the  appli- 
cation of  a  payment  at 
the  time  such  payment  is 
made,  he  cannot  do  so  af- 
terwards. Mo9sv.AdamSf 

be  made  defendants  in  a  ^  2.  If  the    debtor    fails   to 
suit  in   Equity,  must  be  {     make  the  application,  tfao 


specially  named  in  the' 
Bill,  and  process  prayed  ^ 
against    them.         None 


creditor  may  do  so  at  any 
time  afterwards  before 
suit  brought.    Ibid. 


are  parties  to  aBill,  a-?3.  Where  neither  debtor  nor 
gainst  whom   process   is  j     creditor  makes  the  appli« 


not  prayed.  Ibid. 
4.  Therefore,  where  the 
prayer  of  the  Bill  was, 
'*that  the  clerk  be  ordered 
to  issue  subpcenas  to  the 
proper  defendants,"  &c. 
without  naming  them:^ 
Held,  that  the  Bill  should  c 


cation  of  the  payment, 
the  law  will  apply  it  to 
that  debt,  for  which  the 
creditor's  security  was 
most  precarious.    Ibid^ 


POWERS. 


be  dismissed,  though  cer- ;  1.  Land  was  conveyed  to*  a 
tain  persons  came  in  and }  trustee  in  trust,  ^  to  re-> 
filed  answers.    Ibid,         [     eeive  and  pay  over  the 
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renfs  and  profils  of  the 
land  onto  Mrs.  A.  B.,  to 
her  sole  and  separate  use, 
free  and  discharged  from 
any  claim  of  her  husband, 
C*  D.  during  the  natural 
life  of  said  A.  B.;  and  af- 
ter her  death,  in  trust  to 
eonvey  the  said  land  unto 
all  the  children  of  the  said 
A.  B«  that  shall  be  living 
at  her  death,  equally  to 
be  divided  among  them ; 
that  is  to  say,  only  in  de- 
ikult  of  any  such  appoint- 
ment by  the  said  A.  B.  in 
nature  of  a  will,  during 
her  Iife«time,  ns  is  herein- 
after mentioned.  But  if 
the  said  A*  B.  shall  make 
any  appointment  in  wri- 
ting, witnessed  by  two 
witnesses,therein  appoint- 
ing Of  giving  said  land  to 
any  person  or  persons 
whatsoever,  then  in  trust 
to  oonvey  said  land  to 
such  person  or  persons  as 
the  said  A.  B.  may  ap- 
point or  name,  by  or  in 
any  such  appointment  in 
writing  as  aforesaid,  or  in 
any  writing  executed  by 
the  said  A.  B.  as  afore- 
said/' HM,  that  under 
this  power,  A.  B.  might 
appoint  the  land  to  any 
person  she  chose,  by  deed 
attested  by  two  witnesses, 
and  that  her  power  was 
not  restrained  to  an  ap- 
pointment by  a  writing  in 
the  nature  of  a  will.  Ex* 
parte  BrtUOHf  25 

2.  A  power  to  the  wife  cre- 
ated by  marriage  articles 


will,  though  only  an 
equitable  one,  bind  the 
estate  to  which  it  refers 
and  be  supported  in  Equi- 
ty, in  the  same  manner  as 
if  proper  legal  conveyan- 
ces had  been  made.  New- 
lin  v.  Freeman,  312 

3.  Where  land  is  conveyed 
to  a  married  woman,  or 
to  a  trustee,  for  her  sepa- 
rate use,  she  has  no  abili- 
ty to  dispose  of  that  land 
by  will,  nor  otherwise, 
than  by  the  ordinary  mode 
prescribed  for  the  convey- 
ance of  land  by  femes  co- 
vertSf  unless  a  power  to 
that  effect  has  been  ex- 
pressly given  to  her  in  the 
deed  of  conveyance.  It  is 
otherwise  in  respect  to 
personal  property.    Ibid» 

4.  Where  by  marriage  ar- 
ticles the  tandt  which  the 
wife  should  have  at  the 
time  of  the  marriage  and 
other  property  were  a- 
greed  to  be  reserved  to 
the  separate  use  of  the 
wife,  with  a  power  to  dis- 
pose by  will  or  otherwise 
of  the  said  land  and  other 
property,  and  the  wife, 
after  the  marriage,  pur- 
chased,out  of  the  proceeds 
of  her  separate  estate, 
other  land.  Held^  that 
she  had  no  more  right  un- 
der the  marriage  articles 
to  dispose  of  this  land  than 
if  the  marriage  articles 
did  not  exist,  the  deed  of 
conveyance  not  giving  her 
any  power  to  dispose  of 
it.    Ibid. 


IXDEX.  521) 

PRACTICE  AND  PLEAD-)  Court  can  make  nodecree, 

ING.                    {  becauiie  they  most  look 

1.  Thoagh  it  is  the  usual  ^  into  all  the  pleadings  and 
course,  in  a  suit  brought  j  cannot  act  upon  such 
by  a  cestm  que  trust  a- )  contradictory  statements, 
gainst  his  trustee,  for  an^  Milton  v.  Hogue^  415 
account  of  the  trust  fund,^  5.  The  proper  way  in  such 
to  order  a  reference,  yet^  a  case  is  strike  out  so 
such  reference  will  not  be  >  much  of  ihe  original  bill 
ordered,  when  objected  to )  as  is  contradicted  by  the 
by  the  trustee,  where  it  \  allegations  in  the  amend- 
appears  satisfactorily  on?  ed  bill.    Ibid. 

the  hearing,  that  there  is  >  G.  Every  person,  who  claims 

nothing  due  from  the  trus-  {  to  recover,  either  at  law 

tee.    Nail  v.  MartiUf  159  \  or  in  equity,  must  shew  a 

2.  Pleadings  ought  to  be  >  title  in  the  pleadings,  and 
plainly  written,  and  the  \  that  ought  to  be  done  by 
words  spelt  in  full  and^  distinct  averments  or 
without  contract iottSt  es-^  plain  affirmative  state- 
pecially  papers  that  are)  ments.  Edney  v.  King^ 
sworn  to.  If  papers  of  a  \  465 
difierent  description  are  {7.  The  title  of  a  bill  is  ii3 
sent  to  this  Court,  the  \  part  of  it.  It  is  merely 
Court  will  put  the  parties  {  a  mode  of  conveniently 
to  the  expense  of  making  j  denominating  a  bill  or 
fair  copies,  and  perhaps)  cause,  and  it  cannot  be 
order  the  originals  to  bes  deemed  a  part  of  the  state- 
taken  ofi'  the  file,  or  dis-  c  ments  of  the  bill,  either 
miss  the  suit.    Ibid.          )  as  to  the  title  or  the  par- 

3.  It  is  not  the  usual  course  5  ties.    Ibid* 

of  a  Court  of  Equity  to  c  8.  When  a  record  of  a  bill, 

refer  partnership  accounts  j  &c.  has  been  lost  and  de- 

to  the  master,  with  a  set  >  stroyed,  the  Court  has  full 

of  instructions  from  the  \  power  to  order  a  copy  of 

Court.      The      accounts  <  the  original  bill  tobefiled. 

should  first   be  reported,?  6)reeii/eev.Mci>Ottie//,481 
and  the  matters  in  con- ^9.  A  party  to  a  suit  is  bound 

test  between  the  parties^  by  the  acts  and  agree* 

be    brought    before    the^  ments,  made  by  his  coon* 

Court  on  exceptions.  C/e-  ?  ael  in  the  management  of 

ments  v.  Fearson^        257 )  his  cause.     Und. 

4.  Where  a  bill  is  amended,  s  10.  A  bill  of  review,  to  re- 
and  the  amendment  filed  f  hear  and  set  aside  a  de- 
containsallegation direct- 1  cree,  upon  the  ground  of 
ly  contrary  to  those  made )  newly  discovered  testi* 
in  the  original  bill,  the^-  monyycannotbesustained, 
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if  it  appears,  that  the  tes- ) 
timony,  though  unknown 
to  the  plaintiff,  was 
to  his  attorney,  so  solicit- 
or or  agent,  in  time  to; 
have  been  used,  notice  to  > 
either  of  them  being  no  \ 
tice  to  the  principal.  Ibid,  - 


PRINCIPAL 
Sec  Agent. 


REFERENCE  AND  RE-! 
PORT,  ; 

A  Clerk  and  Master  ought  ^' 
not  to  refer  back  to  the  ^ 
Court  a  point,  which  the  - 
Court  has  expressly  re-) 
ferred  to  him,  or  which  is^ 
necessarily  involved  in' 
the  enquiry,  which  he  was  s 
directed  to  make.  The  < 
Clerk  and  Master  should  ) 
decide  every  question  di-J 
rectly,  and  leave  it  to  the  s 
parties,  if  dissatisfied,  to  c 
bring  the  matter  up  for  \ 
the  decision  of  the  Court  \ 
by  an  exception.  Rogers  ( 
V.  BumpasSf  385  ! 


REGISTRATION. 
The  probate  of  a  deed  of 
settlement  upon  a  man'^ 
family,  before  the  Clerk 
of  the  County  Court,  as  if 
it  were  an  ordinary  deed 
of  trust,  and  its  subse- 
quent registration  upon 
that  probate^  are  void  as 
against  creditors  and  sub* 
sequent- purchasers.  Jus- 
tice V.  Scott,  10  S 


SALES  BY  CLERK  AND 
MASTER. 

1  Where,  on  the  petition  of 
infants  and/eme  covertSf 
for  the  sale  of  land,,  the 
land  is  sold,  and  the  Court 
then  passes  this  order : 
*•  Ordered,  that  the  Clerk 
and  Master  collect  the 
bonds  as  the}'  become  doe, 
and  make  the  purchasers 
title  f  Held,  that  under 
this  order,  the  Clerk  and 
Master  had  no  authority 
to  convey  the  title,  until 
the  purchase  money  was 
paid»     Barnes  v.  Morris^ 

22 

2.  Held, further^  that  when, 
in  such  a  case,  the  pur- 
chaser had  conveyed  the 
land  to  another  person, 
who  had  notice  that 
the  purchase  money  was 
unpaid,  the  lien  on  the 
land  in  favor  of  the  origin- 
al owners  still  continued, 
and  the  surety  of  the  pur- 
chaser at  the  Master's 
sale,  who  had  been  com- 
pelled to  pay  the  bond, 
should  be  substituted  to 
the  rights  of  the  original 
owners.    Ibid. 

3.  When  an  infant  and  ano- 
ther person  joined  in  a  pe- 
tition, in  a  Court  of  Equi- 
ty, for  a  sale  of  land,  held 
in  common,  the  sale  was 
made,  and  the  Court  or- 
dered, that,  when  the  mo- 
ney was  collected,  the  in- 
fant's  share  should  be  paid 
to  her  guardian,  upon  his 
friving  bond  to  the  Clerk 
and  Master  with  sufficient 
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sarety,  that  the  same 
should  be  secured  to  the 
infant  or  her  heirs,  as 
real  estate*  and  the  Clerk 
and  Master  paid  the  mo- 
ney to  the  guardian  with- 
out takin$c  such  bond  and 
surety:  ^e/^/,  that  he  was 
liable  to  the  infant  by  an 
action  of  law,  or  proceed- 
ings might  be  had  against 
him  in  the  Court  of  Equity, 
by  a  rule  or  attachment 
to  pay  the  money ;  but 
that  the  infant  had  no 
remedy  against  him  by 
an  original  bill  in  Equity. 
Pool  V.  Ehringhaus^      33 

SPECIFIC      PERFOR. 
MANGE- 

I.  A  BiH»  praying  for  the 
specific  performance  of  a 
contract  for  the  convey- 
ance of  land,  is  defective, 
if  it  does  not  contain  so 
particular  a  de:$cription 
that  the  Court  may  know 
with  certainty  the  land, 
of  which  they  are  asked 
to  decree  a  conveyance. 
Allen  V.  Chambers,      125 

3.  If  a  Bill  be  brought  for 
the  specific  performance 
of  a  parol  contract  for  the 
conveyance  of  land,  al- 
though the  defendant  does 
not  rely  upon  the  plea  of 
the  statute,rendering  such 
contracts  void,  yet  if  he 
denies  the  contract  as 
stated  in  the  Bill,  and  in- 
sists that  the  real  contract 
was  a  different  one,  this 
Court  will  not  permit 
parol  evidence  to  be  heard 


in  sapportof  the  plaintiff's 
claim.    Ibid, 

3.  Part  performance,  such 
as  the  payment  of  the 
whole  of  the  purchase 
money  and  the  delivery  of 
the  possession  to  the  ven- 
dee, will  not,  in  this  State, 
dispense  with  a  writing,  if 
the  statute  be  insisted  on, 
nor  admit  a  parol  proof 
of  a  contract,  different 
from  that  stated  in  the 
answer.     Ibid, 

4.  The  statute  of  limitations 
does  not  apply  in  the  ease 
of  a  rendeo  bringing  a 
bill  for  the  specific  per« 
formance  of  a  contract. 
The  only  question,  as  to 
time,  is  a  question  of  dili- 
gence. Washburn  v. 
Washburn,  361 

See  LiMiTATioxs. 

TENANTS  IN  COMMOxV. 

Without  a  contract  between 
the  parties,  the  sale  of  the 
whole  tract  of  land  and 
receipt  of  the  price  by  one 
tenant  in  common,  doei 
not  turn  him  into  a  trus- 
tee for  a  co-tenant,  as 
the  latter  still  has  the 
legal  title  to  his  own  share 
and  can  have  redress  on 
it  at  law.  MUtomwUogue^ 

413 

TRUSTEES. 
1.  Where  a  clerk  in  a  store 
pilfered  money  and  goods 
from  his  employer,  and 
laid  out  the  proceeds  in 
the  purchase  of  a  tract  of 
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of  land;    Held^  that  the^ 

Eerson  thus  robbed  coald  ^ 
old  neither  the  clerk,  nor 
his  representatives  after 
his  death*  as  trustees  of 
the  land  for  his  benefit  so 
as  to  enable  hioi  to  call 
for  a  conveyance  of  the 
legal  title  to  himself. 
Campbell  V.  Drake^        91 

2.  Sales  by  execution  must 
be  made  before  the  return 
of  the  writ,  without  res- 
pect to  price,  because  the 
mandate  of  the  writ  is 
peremptory ;  but  the  obli- 
gations of  a  trustee  are 
not  precisely  like  those  of 
a  Sheriff.  A  trustee,  un- 
der a  deed  of  trust  con- 
veying property  for  the 
purpose  of  a  sale  to  pay 
debts,  is  charged  with  the 
interests  of  both  parties, 
and  ought  not,  except  un- 
der very  special  circum- 
stances, to  sell  at  an  enor- 
mous sacrifice.  Hawkins 
V.  Alston,  187 

3.  Whether  a  trustee  had 
authority  or  not,  under  a 
deed  of  trust  for  the  pay- 
ment of  debts,  to  make 
sale  of  personal  property, 
his  sale,  acting  in  the  ca- 
pacity of  trustee  and  in 
the  presence  and  acquies- 
cence of  the  cestui  que 
trust,  would  give  a  good 
title,  at  least  in  equity. 
Spencer  v,  Hawkins,   28S 


USURY. 
1.  The  purchase  of  a  nego- 
tiable   security  for    less  i 


than  the  real  value  is 
valid.  Bollinger  v.  Ed- 
wards^  449 

2.  But  that  is  subject  to  this 
qualification,  that  it  must 
be  merely  a  purchase  of 
the  security  and  at  the 
risk  of  the  purchaser; 
and,  therefore,  if  the  per* 
son,  who  claims  to  be  such 
purchaser,  holds  the  per- 
son, to  whom  the  money 
is  advanced,  responsible 
for  the  payment  of  the 
debt,  it  is  not,  in  law  and 
fact,  a  purchase  of  the 
security,  but  a  loan  of 
money  upon  the  security, 
and,  if  the  sum  advanced 
be  less  than  the  amount 
of  it,  deducting  the  legal 
interest  for  the  time 
until  maturity,  the  loan 
is  usurious.     Ibid. 

3.  The  Statute  of  Usury  is 
as  binding  in  a  Court  of 
Equity  as  at  Law,  except 
in  cases  where  the  bor- 
rower asks  the  assistance 
of  a  Court  of  Equity,  and 
then  the  Court  will  com- 
pel him  to  do  equity,  by 
paying  the  principal  and 
the  legal  interest.    Ibid. 


WIDOW. 
1.  Where  an  executor  sells 
land  under  a  power  con* 
tained  in  the  will,  the  pur- 
chaser claims  under  the 
will,  as  if  the  devise  bad 
been  to  him ;  and  there- 
fore the  widow  of  an  heir 
of  the  testator  has  do 
right  to  dower  in  such 
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land.  Weir  y.  Humphries, 

264 
12.  The  wife  of  a  mortgagee 
ia  fee,  after  forfeiture, 
tnay  recover  dawer  at 
law ;  but  in  equity  she  is 
ftubject  to  be  redeemed  as 
the  husband's  heir  is,  be* 
cause  equity  considers 
the  mortgagee  as  a  trus- 
tee for  the  mortgagor 
from  the  first*  There- 
fore, a  Court  of  £quity 
will  not  decree  dower  in 
such  a  case,  when  applied 
to  in  first  instance.    Jbid. 

3.  Where  a  husband  is  en- 
titled only  to  a  remainder 
in  fee,  after  the  termina- 
tion of  a  life  estate,  which 
is  existing  at  the  time  of 
his  death,  the  wife  can- 
not be  endowed,  for  the  \ 
right  of  dower  only  at-' 
laches  to  the  immediate 
estate  of  freehold  as  well 
as  the  inheritance.    Jbid, 

4.  An  estate  for  years,  prior 
to  the  estate  of  inheri- 
tance limited  to  the  hus- 
band, does  not  prevent 
the  seizin  of  the  imme- 
diate estate  of  inheritance 
by  the  husband,  and  the 
wife  will  be  dowable  of 
the  land,  subject  to  the 
term.   Ibid. 

5.  If  rent  be  reserved  on 
the  term,  the  widow,  en- 
dowed of  the  reversion, 
is  entitled  to  her  share  of 
the  rent.    Ibid. 

6.  But  if  the  preceding  term 
yields  no  rent,  as  where 
there  is  a  gift  by  will,  for 
example,    to    one   for  a 


term,  remainder  to  ano« 
ther  in  fee,  the  wife  of 
the  latter,  though  she  has 
alright  of  dower  and 
though  it  may  be  assigned 
her,  takes  subject  to  the 
term,  and  can  neither  en- 
ter nor  receive  any  profits, 
until  the  termination  of 
the  term.    Ibid. 

7.  The  same  rules  apply  to 
all  chattel  interests  in 
land,  as  well  as  to  terms 
strictly  speaking.    Ibid. 

8.  Thus,  when  a  testatoule* 
vised  a  cotton  factory  and 
all  its  appurtenances  to 
his  three  children,  to  be 
equally  divided  among 
them  as  also  the  profits, 
when  the  youngest  should 
arrive  at  twenty-one  years 
of  age,  and  in  the  mean- 
time that  the  factory 
should  be  carried  on  un* 
der  the  sole  management 
and  direction  of  the  exec- 
utor, until  such  period  of 
division,  and  the  profits 
were  to  be  sufiered  to  ac- 
cumulate ;  and  one  of 
the  children  died  before 
such  period,  leaving  a 
widow:  Held^  that  this 
was  such  a  chattel  in- 
terest in  the  executor,  as 
though  it  did  not  prevent 
the  assignment  of  dower, 
yet  postponed  the  enjoy- 
ment of  it  until  the  time 
appointed  for  the  division. 
Ibid. 

9.  A  devise  of  land  to  **three 
children,  to  be  kept  to- 
gether as  jaiiU  stock  until 
the  youngest  shall  arrive 
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to  the  age  of  twenty-one, 
and  then  the  whole  pro- 
perty and  its  increase  to 
be  divided  equally  be- 
tween them*  to  each  one 
third  party**  creates  a  ten- 
ancy in  common  and  not 
a  joint  tenancy  being  a 
gift  of  undivided  property 
in  joint  shares.    Ihid, 

10.  The  act  of  1784,  Rev. 
8t*  ch.  AS^sec  2,  abolishes 
the  right  of  survivorship, 
in  the  case  of  joint  tenan- 
cy, and  gives  the  share  of 
the  joint  tenant,  dying,  to 
his  heirs.  But,  when  the 
heir  takes  as  heir^  the 
whole  interest  is  neces 
sarily  in  the  ancestor,  and 
he  becomes  absolutely 
tenant  of  the  fee,  to  which 
dower  is  incident,  and,  so 
also,  the  power  of  devis- 
ing.   Ibid. 

11.  The  provision  in  the  act 
of  1836,  Rev.  Stat.  121, 
jec.  1  f  which  gives  a  right 


of  dower  to  lands  of  which 
her  husband  died  seized 
and  possessed,  is  to  re- 
ceive the  same  construc- 
tion as  the  act  of  1784, 
which  gives  the  dower  in 
lands,  of  which  the  hus- 
band was  *'seised  or  pos- 
sessed." The  mistake  is 
a  clerical  one,  and  none 
of  the  profession  ever  un- 
derstood what  was  under* 
stood  in  the  original  law 
by  the  words  *'or  possess- 
ed." Ibid. 
12.  In  point  of  law,  too,  the 
owner  of  the  inheritance 
is  not  only  seized,  but  is 
said  to  be  possessed,  for 
the  purposes  of  dower  and 
curtesy,  when  the  rever- 
sion is  not  after  a  free- 
hold, but  afler  a  term  for 
years  only.  The  posses- 
sion of  the  tenant  for 
years  is  the  possession  of 
the  reversioner.    lbid» 
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